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AMENDING THE FAIR LABOR STANDARDS ACT OF 1938 


TUESDAY, APRIL 26, 1955 


UNITED STATEs SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITYKE ON LaBor AND PuBLic WELFARE, 
Washington, D.C. 

The subcommittee met at 10 a. m., Chairman Paul H. Douglas 
presiding. 

Present: Senators Dougias and Smith of New Jersey. 

Also present: Stewart E. McClure, staff director; Roy E. James, 
minority staff director; John S. Forsythe and Michael J. Bernstein, 
professional staff members, and Dr. Fred H. Blum, consultant. 

Senator Dovetas. The subcommittee will come to order. 

We set aside this morning for the testimony by the Senate sponsors 
of bills amending the Fair Labor Standards Act, and we invited all 
of those Senators to testify. All except one, however, have other 
engagements, and they may file statements for the record at a later 
date. Our only witness this morning, therefore, will be Senator 
Lehman, who is the chief sponsor of Senate 662. 

The testimony from employer witnesses will be heard on Wednes- 
day and Friday of this week, and on Monday, Tuesday, and Wed- 
nesday of next week. We will have 2 sessions a day, a total of 10 
sessions, as compared with some 7 sessions given to the representa- 
tives of organized labor, so we are giving 40 percent more time to the 
representatives of the employers than we gave to representatives of 
labor. This is necessary because of the fact that there are 92 witnesses 
who have asked to appear to testify for the employer. We will have 
to limit them to 10 minutes, except in the case of the two major 
witnesses. 

Senator Smirx. Mr. Chairman, I may have a conflict, because on 
the Foreign Relations Committee we have very important meetings 
coming up. 

Senator Dovenas. I think perhaps I should announce that after 9 
o’clock tomorrow morning, we cannot accept any more requests from 
employer witnesses to testify so that they will have today to file their 
requests. Senator Lehman, we are very glad to have you here this 
morning. We know of your long connection with minimum-wage 
legislation. I think it was when you were Governor of New York 
that the minimum-wage law of New York was passed. With Mr. 
Epstein, you fought that case to the Supreme Court. When the 
Supreme Court turned it down you made a valiant continuing 
fight. I know you have given a great deal of attention to this matter. 

We should be very glad to hear your testimony. 
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STATEMENT OF HON. HERBERT H. LEHMAN, UNITED STATES SENA- 
TOR FROM THE STATE OF NEW YORK 


Senator Lenman. Mr. Chairman, I am very glad to have the oppor- 
tunity of appearing before this subcommittee. I am not on the sub- 
committee, as you know, but I am on the parent committee, the Labor 
Committee. I will not keep you long. My statement is a short one. 

I made a proposal to Senator Smith before you arrived that I 
would be perfectly willing to forego my testimony entirely if I could 
receive any assurance that my bill would be reported out favorably by 
the committee. Senator Smith promised to take it under advisement. 

Senator Smrrn. That is the price of your silence, then. I would 
rather hear you than to commit myself now. 

Senator Lenman. Mr. Chairman and members of the subcommittee, 
I am pleased to be here today to testify on behalf of S. 662, which I 
introduced on January 21 for myself, Senator Green, Senator Kilgore, 
Senator McNamara, Senator Neely, and Senator Pastore. 

While not a member of this subcommittee, I have, as you know, been 
= during most of the testimony thus far on these various bills 
»efore you dealing with amendments to the Fair Labor Standards 
Act. Ido not intend to speak at length at this time. 

During these hearings I have many times stated the basic sentiments 
which have guided me in sponsoring this bill providing a $1.25 an hour 
minimum wage and increased coverage. I would like, on this occa- 
sion, to highlight the major political, economic, and moral issues which 
I believe are at the heart of these proposals, affecting the well-being of 
millions of Americans, their families, and their children. 

Mr. Chairman, I shall not go into the details of my bill, including 
the substantial increase in coverage which would result from its enact- 
ment. Other witnesses have testified on these technical aspects of 
coverage, and I know that the subcommittee has an excellent staff 
analysis of S. 662, as well as of the other bills on the subject. I feel 
strongly that the increased coverage and the elimination of unjustified 
exemptions are completely consistent with the basic purpose of the act, 
and with the need to provide a fair amount of economic justice for all 
Americans, 

Mr. Chairman, I remember the arguments that were made against 
the first minimum wage bill back in the thirties. These same argu- 
ments were heard again every time proposals were under considera- 
tion by the Congress to raise the minimum wage, or to expand its 
coverage. 

The cry was heard, in the first place, that the establishment of the 
minimum wage constituted regimentation, and worse: That it would 
drive many, if not most of the businesses of America into bankruptcy, 
that it would result in economic ruin and devastation. 

Those arguments were without foundation in fact when they were 
_ 20 years ago, and again 6 yearsago. They are without real basis 
today. 

It is generally conceded today, at least no public official of any party 
would, I think, dare deny it, that a Fair Labor Standards Act is a 
sound and essential part of our economic structure. It is a necessary 
safeguard for the bottom ranks of the Nation’s labor force. 
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There is, of course, the question of what a fair minimum wage ought 
to be. In my judgment, the figures that have been written into law 
have always been too low. The figure of 75 cents an hour was too 
low when it was approved in 1949. It is, of course, far too low today. 

Since the time the first minimum-wage bill was passed, our economy, 
far from faltering, zoomed ahead with giant strides. Never was 
progress greater than in the years immediately following 1949. The 
increase in the minimum wage level in 1949 gave a new impetus to 
the national economy. 

Since 1945 we have had an inflation. It has been a severe inflation. 
It has been especially marked in the years since 1949, as a result of 
price increases brought on by the war in Korea. 

The minimum wage has not risen since 1949, and the minimum wage 
in 1949 was already set too low. 

It is now more than 5 years since the time the 1949 amendments to 
the Wage-Hour Act went into effect. During these 5 years national 
income has increased from $219 billion to more than $303 billion, an 
increase of over 38 percent. In these 5 years the gross national prod- 
uct expanded from $265 billion to more than $362 billion, or about 
87 percent. Finally, corporation profits after taxes increased from 
$16.1 billion to $18.8 billion at the end of 1954, or nearly 17 percent. 

Most of this expansion took place between 1949 and 1953. ‘The ex- 
pansion of our economy has proceeded at a slower pace during the 
last 2 years. If we are to have a dynamic and expanding economy to 
keep pace with our expanding population, the rate of expansion must 
be greater than it has been in the last 214 years. 

The passage of the minimum-wage bill which my associates and [ 
have introduced, increasing the minimum wage to $1.25 per hour and 
expanding the coverage to include about 5 million workers not now 
covered, would be a step in the right direction. 

Mr. Chairman, I want to point out that although I have used the fig- 
ure of approximately 5 million workers which would be included under 
our bill, workers that are not now covered, that isn’t an absolute figure. 
No authoritative estimate has ever been made with regard to the ad- 
ditional workers to be covered under our proposal. But I figure it 
is fair to assume that the number of new workers to be included either 
under the broadening of definitions or the changes in the definitions 
that concern some of the industries would amount to at least 5 million 
persons. 

Senator Doveias. Senator Lehman, as I understand it, in your 
declaration of policy you cover not only industries engaged in com- 
merce, or in the production of goods for commerce, as is true at the 
present time, but you include also activities affecting commerce? 

Senator Leuman. That is quite true. 

Senator Dovcias. Therefore, you make the coverage as synonymous 
as possible with that of the National Labor Relations Act? 

enator Lenman. That is absolutely so. 

Testimony has been heard from some who complain that this in- 
crease in minimum wage would ruin this or that industry. While I am 
not in a position to comment on any particular allegation to this effect, 
] know that in general the result would be increased prosperity as a 
result of increased purchasing power. 
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Of course, it is generally conceded, even by President Eisenhower, 
that some increase in the minimum wage is desirable, but the increase 
recommended by the President is a paltry and insuflicient amount. 
It reflects, in my opinion, a backward-looking view of our economy. 
Ninety cents an hour might have been a fair figure in 1949. It is not 
a fair figure in 1955. Productivity has increased. There is unemploy- 
ment as a result of automation and as a result of industries moving to 
low-wage areas. The increase of the minimum wage to $1.25 an hour 
would help meet the consequences of these developments. 

I do not think it is necessary for me to prove that $1.25 an hour is a 
reasonable figure. I think it is up to the opponents of this measure to 
prove their case. Certainly the inflation has been no less than the 
amount of increase proposed in the minimum wage. And when we 
take into consideration that the minimum wage set in 1949 was already 
too low, we can easily see that a minimum wage of $1.25 would not 
be excessive. 

In speaking of the desirability of increasing the minimum wage, I 
do not want to neglect those provisions of the pending bill providing 
for increased coverage. They are equally as important as the increase 
to $1.25 an hour. Too many of our workers are outside the protection 
of the minimum wage law. I see no reason for many of the exemptions 
now in the law. 

Of course, it should be borne in mind that in the last 3 years much 
damage has been done to the Fair Labor Standards Act by faulty 
administration. The law has not been policed as well as it should 
have been. Enforcement has been weak and tragically inadequate. 
I hope that these aspects of the situation will be remedied. 

One of the most desirable effects of the bill I am proposing would 
be to establish a more uniform floor under the wage structure of the 
entire country. It is regrettable that there should be a lower standard 
in some parts of our country than is the case in others. 

In this connection, it is paradoxical that so many Americans who 
have recently learned that what occurs 5,000 miles distant can affect 
the lives of every American, have not yet seen that what depresses the 
economy of one section of this country injures the economy of the 
entire country. 

We all take pride today in stating and restating the lesson we have 
learned after two great wars, that we live in an interdependent world. 
When will it be said that all of us realize that we live in an interde- 

yvendent Nation, and accept fully all the ramifications and responsi- 
filities of that axiom? 

One of the most potent arguments for a $1.25 minimum wage is in 
the Finding and Declaration of Policy of the present law. This states 
that substandard labor conditions constitute “an unfair method of 
competition in commerce,” and cause “commerce and the channels and 
instrumentalites of commerce to be used to spread and perpetuate such 
labor conditions among the workers of the several States.” 

Senator Dovucias. Senator, could I interrupt for a moment? 

When you were Governor of New York and you were trying to get 
progressive labor legislation through, did you find many objections 
being raised on the ground that if you passed this legislation in New 


York it would put New York at a competitive disadvantage with other 
States ? 
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Senator Lenman. Yes. I also had the objection advanced that it 
would put out of business many of our manufacturers and merchants. 

When Mr. Dubinsky of the International Ladies’ Garment Workers 
Union testified here a few days ago, I recalled the situation which 
existed in the needlework industries in our State where, because of 
a very weak union at that time—now, of course, it 1s a strong union— 
a great part of the work was done in sweatshops. It required a con- 
tinual fight in the legislature to raise the working conditions, to limit 
the working hours, to bring about fair wages and fair unemployment 
insurance provisions, and any attempt to raise the standards either 
of the wage scale or of social security, unemployment insurance, work- 
ing hours, was bitterly opposed. 

Ww ell, after a long struggle and largely because of an aroused con- 
science of the people of my State, we “did attain these purposes. In- 
stead of it hurting the industry, it vastly advanced the industry. The 
workers were given decent working conditions, reasonable hours, 
higher pay, and simultaneously the employers profited very greatly 
through that and it brought a great additional amount of industry 
to New York. 

I only mentioned the needlework trade, but that was virtually true 
with everything we undertook, to improve the living conditions, the 
hours, the wages, the pay of the workers. 

Senator Doverias. But did not the enactment of the Fair Labor 
Standards Act, with its hours provisions, its wages provisions, and 
its child-labor provisions, help to protect New York State from the 
unfair competition of other States and enable you to go forward 
to a greater degree than would have been possible had it not been for 
this Federal floor? 

Senator LeHman. There is no question about that. I think what 
is happening now is that the differential that is paid industry in New 
York State and industry in certain other parts of the country—and 
I am not referring now exclusively to the South—these variations 
exist in other parts of the country, too—is hurting New York State 
industry and the industry of many other States such as the New 
England States, New Jersey, and Illinois, and all of the others. It 
is hard competition. It encourages runaway shops, and it makes it 
much more difficult. 

I have always felt that we talk a lot about the tariff, and I think 
the tariff is mighty important, but I think the industries that are 
suffering in New York State, at least some of them, are suffering 
far more from the variation in wages than they are from the imposi- 
tions of the tariff. 

I need not reiterate to members of this subcommittee the problems 
of the runaway plants and industries which have been a cause of so 
much economic and human distress in many areas of the country, in- 
cluding my own, during the past few years. I do wish to emphasize, 
however, that these plants and industries have not only injured the 
economic well-being of workers and communities in the areas they 
have left. They are also an economic drag on the peoples and com- 
munities in the areas into which they have fled in their search for 
cheaper labor and substandard working conditions. 

Senator Dovetas. Could I interrupt again ? 

Senator Lenman. Surely; of course. 
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Senator Doveras. I have read articles in the New York Times 
recently about the greatly reduced employment and the distress in 
Mohawk Valley, around Amsterdam and that region. Is it your judg- 
ment that those articles are an accurate statement of conditions? 

Senator Lenman. Well, I don’t recall the articles themselves, but 
I can say if they describe the conditions which you have outlined 
they were accurate. They are suffering a great deal. 

Senator Dove.as. There is great distress in those areas, a large 
amount of unemployment ? 

Senator Lenman. There is a very considerable amount of unem- 
ployment. I should say in Amsterdam, which is a great textile center, 
unemployment now is close to one-third, and these people have been 
working there all of their lives. They own their little homes. They 
have their friends there. They have brought up their families. 

The same thing is true to a lesser degree in Utica, in Yonkers, and 
other communities. 

Senator Dovetas. There have been articles on Yonkers pointing out 
that with the closing down of the Smith Carpet Works—— 

Senator Smiru. No relation. 

Senator Dovenas. I understand, and with the difficulties of other 
industries, that Yonkers is in great distress. 

Senator Lenman. It is in great distress, and in those companies the 
situation is not due so much to foreign competition as has been claimed, 
or to a lessened demand, but because they can move to other parts of 
the country where they can employ labor at a far less price than they 
can in New York. 

Senator Doveias. Of course, if Senator Kennedy were here, he 
would comment on what has happened in the State of Massachusetts. 

I passed through Lowell and Lawrence 2 years ago, and was struck 
with the way in which they were becoming ghost towns. Fall River 
and New Bedford were suffering, Manchester and Nashua in New 
Hampshire, and Sanford in Maine. Little woolen mills that used to 
run from Skowhegan up in an arc to Guilford in Maine, are largely 
closed down. So that in the older parts of the country we are getting 
big pools of unemployment, idle labor, distressed areas. 

Senator Lenman. They have created very great pools of distressed 
labor. I don’t want to give the impression that I believe that the 
change in employment—the laying off of people, the closing down of 
shops—is entirely due to the causes which we have discussed. They 
are due to some extent to other causes. In other words, they have not 
kept up technologically with some of the more modern industries. 

Domien Doveuas. I think that the manufacturers in many of these 
mills pursue the very timid policy of refusing to keep their mills up 
to modern standards, drawing their money out and putting it into the 
South rather than into the local mills. I think the Boston bankers, 
for example, have been excessively conservative. They have almost 
been making a planned retreat from New England, if what you say is 
true. 

Senator Lenman. That has been going on. There are many causes, 
but I would say that the main reason for the unemployment in New 
York and New England, and other points of manufacture, and for the 
stagnation of business, is due largely to the differential in wages which 
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encourages and almost makes necessary, in certain cases, the removal 
of a plant in which they pay very high wages to an area where they can 
employ people at a fraction of what they would have to pay in these 
high wage areas. 

Recall, Mr. Chairman, that the testimony showed that there was to- 
day a difference of, I think, 96 cents between the high-wage areas, such 
as New York, New Jersey, New England, and the minimum wage 
standards set in certain areas of the country. Now, that is a differen- 
tial that really cannot be made up. There will always be some dif- 
ferential, but we should narrow it as much as we possibly can. 

Senator Smirn. Governor Lehman may finish his statement, and 
then I have some questions about my State of New Jersey that I 
would like to ask. 

Senator Doveias. The chairman will desist. 

Senator Leuman. I have only a few paragraphs. I will finish. 

I have heard it said, even in these subcommittee hearings, that the 
administration’s 90 cents an hour recommendation, and its timid 
excursion into the field of expanded coverage, does not really represent 
its desires, but is dictated by political considerations and the need for 
passage of some legislation, however meaningless, in this area. If 
such is the case, this represents one of the greatest abdications of lead- 
ership on an issue affecting the health and welfare of the American 
people that has ever come to my attention. 

Congress, I am convinced, if given the proper leadership, would 
approve a bill raising the minimum wage to $1.25 an hour and increas- 
ing coverage. 

J hope, therefore, that this subcommittee, realizing the seriousness 
of the legislation before it, and the overriding need for prompt action 
in this field, will report to the full committee a bill to raise the mini- 
mum wage to a $1.25 an hour and to increase coverage, substantially 
as outlined in S. 662. 

Senator Doveias. Thank you very much. 

Senator Smirn. Governor Lehman, I have to take issue with a para- 
graph you read, because it implies that the recommendation of the 
administration was dictated by political considerations, and so on. 
I don’t agree with that because I have been very close to Secretary 
Mitchell in this thing, and I have tried to find out what kind of inves- 
tigation the Department made. I think they have gone into it very 
thoroughly, and have considered the economic impact of a possible 
wage raise in the minimum wages. 

Frankly, I haven’t come to any conclusion on it myself because I am 
one who believes that we ought to have a minimum as high as we can 
get. I believe in that thoroughly. It helps the consuming power of 
our people, and I think it is one of the things that helps to balance 
our economy. 

Now, what I am up against is this: In my State of New Jersey, as 
you know, we have a very large textile industry and they have been 


—, seriously affected by these very conditions you have been talking 
about. 


They come to me and suggest two things: One, they favor mainte- 
nance of the tariff where it is or increases, if anything, because they 
are afraid of cheap labor abroad. On the other hand, they are in 
favor of a higher minimum wage because all our wages in New Jersey, 
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I guess in every industry there, are above $1.25, which you are talking 
about. They are not worried about that, but they do want to force 
up the level in the South where some of these runaway industries have 
gone. It is almost a sectional row we are up against right now in 
this question of minimum wage. ' 

I haven’t heard any testimony from any of our representatives in 
the South. I think we have to consider their situation. But I think 
the Secretary of Labor feels that we have got to consider the adjust- 
ments from every angle, whether there would be unemployment which 
we would have to meet, whether we would have to increase our unem- 
ployment compensation if we raise a higher minimum wage, and al! 
of those things, and I don’t think this committee can clearly considet 
all of those matters. 

Now, I want to ask you this specific question: Would the raising 
of the minimum wage in your judgment bring about higher prices for 
the product in those companies where they couldn’t make ends meet 
without a price rise, and, if so, would you consider the competition 
from cheap labor? They are talking about certain parts of Europe 
today and Japan. I am one of those who thinks we will have to open 
our markets to a certain extent if we are going to balance our interna- 
tional economy and stop the need of our giving away dollars when we 
really should help these people through our trade. It is all inter- 
related, Governor Lehman. The whole thing is hooked up together. 

Do you think we should increase our tariffs or maintain our present 
tariffs, and should we oppose the President’s recommendations for the 
reciprocal trade bill, with the discretion with him for lowering the 
tariff in accordance with the conditions he finds in the world, or do you 
think we should follow on the reciprocal trade idea and give the Pres- 
ident the discretion to lower the tariffs in order to help these other 


countries of the world? Do you think that has a bearing on the mini- 
mum wage in the United States? 


That is what is bothering me today. 

Senator Lenman. Well, Senator, of course you are getting into an 
entirely new field when you talk about the reciprocal-trade agreements. 

Senator Smirn. There is nothing new about it. 

Senator Lenman. I want to say this: I have always favored recip- 
rocal-trade agreements. 

Senator Smrru. So have I. We are together on that. 

Senator Lenman. I favored them long before I came down here 
to the Senate, and, of course, I supported the President. I think that 
we would lose more than we gained if we put on import quotas or 
took other steps to reduce the purchasing power of peoples in other 
countries, because we are dependent on our export trade. We have 
a trade balance of over $5 billion right now. I think that there 
would be a grave danger of our throwing many more people out of 
employment if we took steps to limit our trade with other nations 
than if we recognized fully that if we want to sell to people we have 
also got to buy from them, and, recognizing that, take steps to en- 
courage reciprocal-trade agreements. 

Now, I am very frank in saying that there are certain phases of 
the situation, however, that do worry me very considerably. I be- 
lieve that while the development of reciprocal trade is of great. bene- 
fit to this country as a whole, and I would hate to see anything done 
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to stop it, I think that the lowering of tariffs may work a hardship 
on certain industries. 

Senator Smirn. Like the textiles! 

Senator Lenman. Like textiles, like pottery and others. And in 
view of the fact that I have always gone on the assumption and acted 
on the belief that there should be equality of sacrifice in everything, 
whether it be serving in the military, paying taxes, and running one's 
business, I believe that we should try to work out some scheme—there 
have been proposals made which are now before the Congress—by 
which those industries, which for the common good, are subjected to 
unusual hardships, are helped or compensated in some way. 

Senator Smirn. I am glad to hear you say that because I was think- 
ing along the same lines. If we asked the textile industries, and some 
other industries in my State, the pottery industry and others, the 
glass industry has competition from Belgium, and so on—if we 
asked them to suddenly depart from a policy that has protected them 
up to date, and we would ask it because it is for the good of the entire 
country, should we have some sort of formula that would compensate 
them as you suggest, for making that sacrifice for the common good ¢ 

I think you are on the right ‘line there. I am with you on it. I 
think we have got to think it through. 

Senator Doveras. That is the purpose of the Humphrey-Williams 
bill introduced by the Senator from Minnesota, and the very able 
Congressman from a district in Senator Smith's own State. 

Senator Smirn. Well, I am familiar with that, but I am glad to 
get your views and especially glad to get your views on reciprocal 
trade because I am very much for it. 

Senator Lenman. I want to say this, Senator, that the phase of 
this reciprocal-trade treaty which worries me most is Japan, because 
under the bill there is tremendous authority given to the President 
to cut tariffs way beyond anything we have thought of in the past. 
I think that is something that has to be very, very carefully con- 
sidered. And I think that is what was in Senator acauste mind 
when he offered this amendment of his. 

Senator Smrrn. I just wanted to make the point that in my judg- 
ment that whole world situation is involved in this question of mini- 
mum wage. If the minimum wage is going to raise compensation all 
over this country, which I would like to see it do; if we are raising 
our standard of living too fast for the other countries who are way 
behind us, we are going to have an international adjustment, I am 
afraid, and it is going to be troublesome to us. 

T don’t know whether you have considered that or not, but I think 
it is in this picture very definitely, and being on the Foreign Relations 
Committee, and also on this committee, I find myself trying to weight 
the two approaches together and see what we can do. 

Now, the first thing that bothers me is the apparent motivation of 
some of our people in 1 the North her e, and I think when we hear from 
our industries this week, the testimony of the industries, you will find 
a great many on the management side who w ill be in favor of raising 
even to the $1.25 you are talking about. 

I anticipate there is going to be a great deal of testimony in favor 
of that, but that is motivated because they have been injured by the 
compensation in the low wage areas. I agree with you that that is an 
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intolerable condition, that we should have some areas in this country 
where the wage is so low that industries can be tempted to flee there, 
to lower their costs of production, especially industries that depend so 
much on the wage as the predominant part of the cost. msi. 

They tell me in textiles that 50 percent of the cost of production is 
the wage, and that means that they will naturally try to run to those 
areas that are depressed. 

I am with you in trying to stop that, but can we do it too fast? 

The suggestion was made yesterday, and I would try to explore it, 
that, for example, we take the 90 cents the President is suggesting, and 
put it into effect for 2 years; that in 2 years we have a lift, say, to $1 
or $1.10, and then in 4, 5, or 6 years we would be justified in our com- 
mittee in considering a gradual increase up to the kind of figure you 
are talking about, without doing it all in one jump. It is a pretty big 
jump from 75 cents to $1.25, 50 cents an hour, to do im 1 year. 

Now, I value your judgment, you have lived through this as Gover- 
nor of New York. You had a wonderful record time. I value your 
judgment on this kind of policy. 

Senator Leman. Well, I want to say this: I might be inclined 
to agree with you to some extent if it weren’t for the fact that in my 
opinion the minimum wage that was adopted in 1949 was unrealistic. 
It was too low. It was fought even then by a great many people who 
claimed that it would put them out of business. 

Senator Smiru. Well, it was 40 cents before that, and it looked like 
a big jump. 

Senator LenmMan. But when the minimum wage was set at 40 cents 
people threw up their hands in holy horror and said “it is gong to put 
us out of business.” When it was then raised to 75 cents they certain- 
ly did it again. 

Now, as a matter of fact, there has never been any difficulty at all 
in people adjusting themselves to the new level of wages. I don’t 
know of a single case in my life—and I have followed this situation 
pretty closely for a period of at least 50 years, possibly more—I have 
never known a time when an increase in wages and an improvement 
in working conditions, or a decrease in working hours, has not called 
for the prophecy that it is going to start us on the road to doom, and it 
hasn't been so. 

We have prospered. We have gained in every one of these in- 
stances. 

Now, as far as the South is concerned, there are certain industries 
in the South that because their people are organized now pay exactly 
the same wages that they do in New York or in New Jersey. Take 
the steel industry. They pay identically the same wages to their 
workers that they do in Pittsburgh or in Dunkirk or in Buffalo, 
or in other parts of the steel industry. Now, when that was pro- 
posed, when the union was strong enough to require a uniform wage 
in the industry rather than sectionally, the prophecy was made that 
it was going to put Birmingham and Anniston and the other steel- 
producing communities of the South out of business, but it hasn’t. 
They have not only not suffered, but they certainly have prospered. 

I don’t know whether you visited those areas in recent years. They 
have certainly prospered tremendously. t 

Senator Smiru. I am aware of that, and I thought we had very 
good testimony from Mr. McDonald the other day on the southern 
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situation: in Birmingham, for example, I agree with that, but these 
industries vary, and they have different conditions facing them. 
That brings me to the question of extending the coverage, and I 
couldn’t gather here whether you thought that Secret ary ‘Mitchell’s 
suggestion for coverage in certain limited areas was a sound one as 
a first step in coverage, or whether you favor coverage all down the 
line. 

Take the retail industries. There is a big row there. And I am 
getting hundreds of letters from all over the country on hotels, and 
they say if you put the minimum wage in hotels the whole thing 
is balled up with the question of tips; this i is true also in restaurants, 
and so forth. 

Have you given that consideration ? 

Senator Lenman. Yes; I think they should be covered. We are 
eliminating certain exemptions, and we are modifying certain ex- 
emptions. 

Now, the one that refers to retailing and service establishments is 
that the exemption which now exists in the law is to be limited to 
employers having four or less establishments, and a total annual vol- 
ume of sales or services of not more than $500,000. Now, th: at would, 
of course, exempt the small retailer, and when I say “small,” I mean 
small inthe number of employees, and small in the volume of business. 
The same exemption holds true with the laundering, cleaning, or 
repairing establishments that are similarly to be limited to those 
having four or less establishments with a total volume of sales or 
servicing of not more than $500,000. But I think, generally speak- 
ing, the man or woman employed in retail establishments should have 
the same protection as a man or woman employed in a manufacturing 
plant. 

Senator Smiru. Well, has your staff had the opportunity to confer 
with the staff of the Secretary of Labor? They have been going 
through all of those things, to my knowledge, for over a year, try ing 
to see what we should do with those various exemptions, and ‘how 
far we should open the door. The Secretary came up the other day 
with his suggestion about the multistate situation, which, of course, 
brings it properly within interstate commerce. 

I don’t know whether your staff has studied with him to see whether 
you agree or disagree with the conclusions they have come to that 
certain retail industries won't stand the gaff? 

Senator Lenman. I don’t think my ‘staff has formally consulted 
with them. 

Senator SmirH. We will probably want more testimony, I should 
think, on the coverage question, in the event there seems to be a feel- 
ing in the committee to go ahead and spread it out much more widely. 
The President favored that in his message, but he said he wasn’t 
prepared to make specific recommendations; then Secretary Mitchell 
came in and made the suggestion he did the other day, which included 
certain protections by not “applying the 40-hour week to some of these 
industries. So he didn’t increase their time and a half cost. He 
thought that would protect these small industries that operate on 
different conditions from the large working groups in the production 
industry. 

I think the retail business is quite different in its operations than 
the production business, and you can’t just ruthlessly say it is going 
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to apply to every one all over the United States irrespective of what 
work they are engaged in. 

Senator Lenman. I can’t see why a man who works in the retail 

establishments, particularly the large ones, should not come under 
this coverage like anyone else. They are working people. 

Senator Smiru. The Secretary of Labor is suggesting that the chain 
stores, for example, which operate all over the place, should be subject 
to the minimum wage, but possibly eliminating the 40-hour-week 
provision. 

Senator Lenman. Well, that is not so very much from what I have 
suggested. 

Senator Smiru. You are trying to make the size of business the 
definition. 

Senator Lenman. You have to have some yardstick, it seems to me. 
He may say $5 million, annual business, where I say $500,000, but I 
think the principle is just the same. I agree with you that we should 
take into account and give consideration to any suggestion made by 
the Secretary of Labor. I think those recommendations that would 
come into being because of our bill, largely through the definitions 
and interpretations, are sound, but that doesn’t say that we shouldn’t 
give consideration on this matter to the Secretary of Labor. 

Senator Smiri. I just wanted to emphasize for the record that care- 
ful studies have been made by the Department of Labor, not for politi- 
cal reasons at all, beeause for political reasons he would like to get 
the coverage as large as he can, and the minimum wage as high as 
he can—that is where the votes are. 

Senator Dovetas. Not where the the money is, though. 

Senator Smirn. I don’t think we should have political implications 
as far as the administration is concerned. 

Senator Lenman. The reason that I made that statement, which I 
still adhere to, is that I think raising what was already from the start 
a completely unrealistic and inadequate minimum wage of 75 cents 
now to only 90 cents an hour, which represents only part of the in- 
creased cost of living, does not give effect at all to the increased pro- 
ductivity of the individual worker, does not give effect to the need for 
uniformity. I think it is an unrealistic and niggardly increase. After 
all, when the income increases, when the national production increases, 
when the productivity of the individual worker increases, he should 
get some share of that, too. 

Tam not advocating that he should get it all. I think the employers 
should profit, but I think there should be some equitable division. You 
are not giving any equitable division here at all. You are simply 
recognizing that extra 15 cents cost-of-living increase, and adding it to 
what was from the very start, in my opinion at least, an inadequate 
wage. 

Senator Suirn. Well, let me point out that the minimum wage is 
not the same thing as a bargained wage in collective bargaining. It 
doesn’t mean that we are going to be stuck at this wage because where 
industries are well organized, and the unions are well organized, they 
certainly have gotten a wage way beyond any figure we would set or 
should set. Take steel in the North. They are not worried about 
$1.25. 

Senator Lenman. That is one of the very few industries that have 
been organized. The textile workers certainly have not received any 
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encouragement to unionize, to organize the textile mills out of the 
North. 

I think if you talked to the representatives of labor who have sought 
to organize In many areas in the South I think you would find that 
they not only receive no encouragement, but they receive very great 
discouragement and many handicaps. 

Senator Smiru. Oh, yes; I am perfectly aware of that. 

Senator Leman, Of course, ae ‘ea plant or an industry is orga- 
nized, the way the steel mills of Alabama have been organized—they 
were organized because of the great strength of the organization which 
represented the steel workers—as I pointed out, and as you pointed 
out, the wages are identical in different sections of the country. But in 
those industries which have not been organized, and in which there 
is very little likelihood of successful organizing within any appre- 
ciable time, the minimum wage becomes the maximum wage very 
often. That is all they are paid. 

Senator Smiru. Well, that is one of the problems. 

Mr. Chairman, I don’t want to labor this any further, now. We will 
get into it in the committee meetings, but I want to bring out some of 
the things that are troubling me as a member of this committee trying 
to arrive at the right answers to this thing. Iam trying to present as 
well as I can the administration’s position. And we are faced with 
this question of the tariff and reciprocal trade, and the effect of 

raising the standards faster in this country than they can possibly be 
raised elsewhere in the world, and the danger of dumping cheap for- 
eign products here, and the question of a log rolling tariff which 
neither you nor I would want todo. But we are faced w vith the d: inger 
of pressure for higher tariffs if the difference in wages between here 
and abroad is so creat, I have always been in favor of the formula 
that the difference in the cost of production in this country and other 
countries might be the basis for the rate of tariff. 

But I don’t think you can justify that generally. 

Senator LenmMan. I don’t think the fear exists with any great num- 
ber of well-informed people that raising the minimum wages is going 
to put us at a further disadvantage in competition with foreign manu- 
facturers, because even now the great bulk of the manufactures of this 
country in various lines is turned out in the high-wage areas such as 
Illinois, New York, New Jersey, Pensylvania, in each one of which the 
average wage is far above $1.25. It is only in certain areas which 
have not. as yet become vital factors in competition with the European 
manufactures that the fear may exist. But by this you are not going 
to lessen the opportunity of our steel manufacturers from competing 
abroad because they are already way above the minimum wage. You 
are not. going to make any great difference in shoe manufacture or in 
clothing: manufacture, or any of those things. The great bulk of those 
manufactured commodities are turned out in the high- wage-paying 
States, not in the low-wage-paying States. 

Senator Smiru. Thank you, Mr. Chairman. 

Senator Doveras. I don’t want to detain you, Senator, but certain 
questions raised by the Senator from New Jersey seem to me to require 
some comment, and as I got to thinking about this puzzling problem 
of combining an improv ement in labor standards with a tariff reduc- 
tion at the same time, my mind went back to the discussions in England 
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110 and 120 years ago. At that time, as you know, children of 10 or 
under were working 14 and 16 hoursa day. The women were working 
long hours, too. There was a simulteneous movement to restrict the 
hours of work of women to 10 a day, and to prevent children, I think 
under the age of 10, from being employed, or 8, I forget which, and 
also to reduce the tariff. The leading economist of England at that 
time, a gentleman by the name of Nassau William, Sr., who had the 
chair of political economy at Oxford, argued that if you reduced the 
hours of work of women and children to 10 a day you would destroy 
the British industry, that British industry existed on the profits of 
the last hour of work of exhausted women and children, and he branded 
those who were trying to improve the labor standards of England as 
enemies of Great Britain tr ying to destroy the industries of Great 
Britain. 

Shorter hours, he said, would require higher hourly costs caused 
by the substitution of men for women, and also by the raising of the 
wage per hour, and British industry could not stand it. That was the 
view of the millowners and of the educated classes of England at the 
time. 

It is interesting that two things happened almost simultaneously, 
England went on a free trade basis, and a year or two afterward 
passed the 10-hour act, simultaneously exposing itself to foreign com- 
petition, and raising labor costs. Far from hurting the industries 
of England, these events were accompanied by the greatest burst of 
commercial prosperity which that country or perhaps any country had 
ever enjoyed, and the prosperity of England moved steadily forward 
until 1920, or until the First World War. And labor standards were 
improved steadily through the time. 

So I think we can take some courage from the experience of that 
period. It is interesting that at about the same time when England 
went on a free trade basis the United States, under the leadership 
of the Democratic Party and President Polk, passed the Walker 
Tariff Act in 1847 virtually eliminating tariffs, and for the next 10 
years there was a period of great prosperity in this Nation. Un- 
fortunately, one of the consequences of the Republican victory in 
1860, which I think in general was a good thing, was the passage 
of a high tariff which reversed the experience under the Walker tariff, 
and which gave big subsidies to the textile industry, and to the steel 
industry. 

As Icommented on the floor of the Senate yesterday, the textile 
industry has been demanding a tariff ever since 1816—not 1860, as 
the record said this morning—but 1816, right after the War of 1812. 
For 139 years they have been saying that they could not compete with 
foreign industry, could not compete with British industry first, could 
not compete, then, with continental industry ; now they say they cannot 
compete with Japanese industry. Only give us a little time, they say, 
and we will get on our feet, and we will be able to compete and the 
the infant will grow up. The infant has become almost as old as 
Methuselah, its beard is wrapped around its waist, but it still refuses to 
be weaned. 

So I would say to those of little faith, “don’t be so frightened by the 
cries of the textile industry.” I would like to suggest since the tariff 
has been brought into this question that it might be cheaper for the 
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Nation to end the subsidy which we give to industry in the form of a 
tariff which is a tax on’the consumers, and an indirect tax on the 
export industries, and provide instead open subsidies for the readjust- 
ment of industry and workers which are hurt by imports along the 
lines of the Humphrey-Williams bill, so that we all can share that 
burden. 

I would also like to comment—— 

Senator Smiru. Mr. Chairman, does that imply that if the Tariff 
Commission finds we have gone below the danger point, and the Presi- 
dent still feels he has to keep the tariff low or take it off, that in those 

cases you would apply the Sekar: Willams Act? That is what 
went through my mind—whether we couldn't handle it in that way— 
so I was gl: ad to have you suggest it for the record. 

Senator Doveias. Good. 

Now, on the question of coverage, I was glad to see the Secretary 
of Labor take the forward step covering ¢ chainstores, chain hotels, and 
so forth, as far as wages are conc erned, and I think the Secret: iry of 
Labor is a man of good will. My mind went back to the recommen- 
dations made by the Secret: uy of Labor in his 1948 annual report, 
a copy of which I have before me, and in which he recommended much 
wider extension in 1948 than is recommended now in 1955. These 
recommendations are contained on pages 89 through 150. Sixty-one 
pages were devoted to this, including the discussion of commercial] 
agriculture. 

Senator Smiru. What Secretary of Labor was that ¢ 

Senator Doveas. Secretary of Labor Tonin; and I regret that the 
Congress in 8ist Congress—did not grant that extension 
of coverage. Perhaps the passage of time may improve their wisdom. 

Senator Lenman. You say the recommendations made in 1948 were 
more liberal than those that were passed ? 

Senator Doucias. No; than those that are recommended by Secre- 
tary Mitchell. 

Senator Lenman. Recommended now. 

Senator Dovetas. That is right. 

Senator Lenman. They are not more liberal than those which would 
be covered by my bill. 

Senator Dovetas. No; more liberal than the recommendations of 
the Secretary of Labor. 

If there are no further questions, the meeting will be adjourned. 

I would like to submit for the record the statement which Senator 
Martin has made in connection with S. 1127, to amend the Fair Labor 
Standards Act, dealing particularly with the application of that act 
to the islands of Guam and American Samoa, and this will be made 
a part of the record. 

(The material referred to is as follows :) 


STATEMENT IN CONNECTION W1rTH S. 1127—SvuBMITTED by SENATOR EpWARD MARTIN 
OF PEN NSYLVANIA 


Mr. Chairman. because of other committee meetings, which I must attend, 
l am unable to present this statement personally. I appreciate the opportu- 
nity to submit a brief statement. 

The purpose of S. 1127 is to remove the islands of Guam and American Samoa 
from the provisions of the Fair Labor Standards Act of 1938. When this act 
was written, these two islands were under Navy rule and were bases of defense 
and supply. At that time, the events that were to occur were never visualized 
nor contemplated. The Fair Labor Standards Act was meaningless as it 
applied to these two groups of islands. 
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However, with the war and its aftereffects, the cold war, great and unprece- 
dented developments have occurred in that area. 

Both of these groups of islands are now under the jurisdiction of the Depart- 
ment of the Interior, and governed by civilian governors. With a view to further- 
ing our democratic principles of the right of self-determination, legislative bodies 
have been formed on both of these islands. 

Soth of these areas belong to the Asiatic or South Pacific economy, having 
no relation to that of continental United States. To try to enforce the Fair 
Labor Standards Act would not only preclude the starting of industrial ener- 
prises which are badly needed, but would disrupt the economy of the trust 
territories. 

For example, when contractors for the Defense Department built defense in- 
stallations on Guam, about 12,000 Filipinos were brought to Guam for this work, 
and in order not to disturb the existing economy of the island, paid prevailing 
wages. Now they are being sued under the provisions of the Fair Labor Stand- 
ards Act for double damages. 

It is obvious that to continue to apply the provisions of the Fair Labor Stand- 
ards Act to Guam will discourage private industry, when the island goes back 
to its ordinary status and defense work is no longer the primary source of 
income. Asa result there will be a constant unnecessary drain upon the Ameri- 
can taxpayer for appropriations, to sustain some kind of an economy on the 
island. 

In American Samoa, the situation is even worse. Under 51 years of naval 
government, the Samoans earned their living chiefly as civilian employees of 
the Navy. Closing of the naval base put practically all of the people out of work. 

The Department of the Interior is aggressively attempting to interest industry 
in locating there, since they have a power surplus and other facilities, in addition 
to skilled workers trained by the Navy. They have interested some industries 
who are looking for markets in Australia, New Zealand, and the adjacent islands, 
but who still want to operate under American protection. It is not likely these 
industries would venture such a move with the provisions of the Fair Labor 
Standards Act still applicable. Consequently, the economic life of American 
Samoa will continue to sink lower. Increased appropriations will have to be 
continued for an indefinited number of years. 

I appreciate that the Department of Labor may be resistant to the amendment 
contained in S. 1127—in that it marks an exception to the law for two island 
areas, Which exception might well be claimed for other island territories. At 
the same time, I am sure the Department of Labor understands the unrealistic 
and impractical situation. 

For this reason, I would like to suggest for the committee’s consideration, that 
S. 1127 might be amended to provide for the establishment of labor committees 
for the islands of Guam and Samoa, composed of industry and labor representa- 
tives, who would work out a solution to the wage problem, based upon the needs 
and conditions prevailing in the area. It is my understanding that such a com- 
mittee has worked satisfactorly in the case of Puerto Rico, and I see no reason 
why the idea could not function to the advantage of all concerned, with regard 
to Guam and American Samoa. 

I thank you, Mr. Chairman, for this consideration. 


Senator Dovetas. I will also put in the record a letter from Senator 
Potter. 
(The material referred to is as follows :) 


STATEMENT OF SENATOR CHARLES E. POTTER, OF MICHIGAN, ON S. 18 


Much has been said with reference to the advisability of raising the 75-cent 
minimum wage established by the Fair Labor Standards Act, as amended. 

In establishing a higher floor to wages it is necessary that we bear in mind 
the effect such a raise will have on the national economy. The transition must 
be made smoothly without serious injury to the industries affected. Bear in 
mind that if the impact is too great many low-wage industries will not be able 
to absorb the increase and the result will be unemployment or higher prices. 
These are the only alternatives if these industries are to survive. In either 
ease, the laborer will lose. 

An immediate increase of too heavy proportions could cause serious disloca- 
tions in the economy of the Nation. Possibly in the near future our ever-expand- 
ing economy will be able to absorb such an increase without any disruptive 
changes. We might conceivably insert an escalation clause which would gradu- 
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ally increase the $1 minimum I propose. The increase could be made at the 
rate of 5 cents a year, reaching the $1.25 maximum in 5 years. 

The level, however, must be high enough to protect not only the low-wage 
worker but also the high-wage worker in the same industry who has found 
himself competing with cheaper labor in other areas. The lure of cheap labor 
has caused the migration and transplantation of industries with resultant un- 
employment in the high-wage area. We have had that experience in Michigan. 

We must, therefore, set the floor at a level which will protect the worker. Our 
ultimate goal is to raise the standard of living of the laborer. It was with this 
thought in mind that I introduced 8S. 18, which raises the minimum wage to $1. 
Factual information on the industries in my home State of Michigan indicates 
that we will be able to absorb that increase without serious economic setbacks. 

It is my judgment that a $1 minimum such as I have proposed will carry out 
the purpose of the Fair Labor Standards Act, which is “to eliminate, as rapidly 
as practicable, substandard living conditions throughout the Nation.” 


Senator Dove.as. I will also include in the record a statement by 
Senator Capehart, for himself and Senator Curtis, relating to their 
bill, S. 1487. 

(The statement follows :) 


STATEMENT OF SENATOR HOMER E. CAPEHART (FOR HIMSELF AND SENATOR CURTIS) 


The enactment of S. 1437 will clarify the definition of ‘“‘employee” under the 
Fair Labor Standards Act. This is necessary and urgent because: 

1. The status of some 20,000 individuals who, since the enactment of the Fair 
Labor Standards Act and some 40 years before, have been regarded as inde- 
pendent contractor-buyers now serving an estimated 800,000 producers of cream, 
poultry, and eggs is now rendered uncertain. 

Examples are: Independent contractor-buyers of cream, poultry, and eggs and 
independent contractor-haulers in the dairy and other industries in Minnesota, 
South Dakota, Kansas, Arkansas, Texas, Kentucky, Indiana, Ohio, and possibly 
other States where the wage-and-hour regional offices have begun action against 
certain manufacturers to whom such independent buyer individuals sell and/or 
haul dairy and poultry raw commodities that they have purchased from the 
producer. There are now four conflicting wage-hour interpretations of an 
“employee.” This confusion grows out of the inadequacy of the employee defini- 
tion in the act, which states in section 3, paragraph e, that “ ‘employee’ includes 
any individual employed by an employer.” 

2. The same individuals just referred to are regarded as self-employed inde- 
pendent contractors under the Social Security Act through Public Law 642, 
formerly the Gearhart resolution. There is no reason supported by facts or 
court decisions for holding such independent buyers or haulers to be employees 
under the Fair Labor Standards Act, since they are not subject to control of 
the company to whom they sell and also since the buying or hauling services they 
render are of primary benefit to themselves and to the cream, poultry, and 
egg producers whom they serve. The manufacturer to whom they sell is merely 
their market for dairy and poultry preducts they buy and not their employer 
who would have no way of controlling their activity in the manner required by 
the Fair Labor Standards Act. 

3. The proposed amendment is based upon the language of the Gearhart amend- 
ment to the Social Security Act passed over President Truman’s veto in 1948 
(Public Law 642, 80th Cong.). 

4. Any attempt to apply the terms of the Fair Labor Standards Act to these 
unsupervised individuals located remotely from the manufacturer’s place of 
business would result in unfairness, confusion, and confication of some businesses 
because of the impossibility of enforcing the terms of the act administratively. 
The manufacturers to whom such buyers sell their dairy and poultry products 
have no way of controlling and no right to control such buyers as to the require- 
ments of the Fair Labor Standards Act and many such buyers would be forced 
to discontinue furnishing the farmer a market for his cream, milk, poultry, and 
eggs since the manufacturer purchasing such product could not afford to risk 
violating an administrative interpretation of the law. 

Since-the Wage and Hour Division within themselves are confused, then the 
enforcement of the present employee definition of the act presents a situation 
of government by men rather than government by law. Industry could follow a 
definite yardstick or a definite law if it were administratively possible to comply 
with such a yardstick and still stay in business. 
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Under the present circumstances, industry cannot protect itself from in- 
advertently violating the law or building up a contingent liability. This turns 
out to mean that at the present time the “total situation” (using the Wage and 
Hour Division term) looks different ot the Wage-Hour Administrator than to the 
wage-hour solicitor and even to the regional wage-hour representatives and it 
looks still different to the creamery man who has been checked by some wage- 
hour inspector who viewed the “total situation” in a different light as repre- 
sented by the examples referred to above. 

The Congress should give the industry some recourse in this problem through 
legislation, since the Wage-Hour Administrator has so far been unable to adopt 
a workable rule that does not upset historical practice and at the same time it 
is not in conflict with the law as it is now ambiguously worded on this subject 
of employee definition. 

It is believed that my proposed amendment to the Fair Labor Standards Act 
will clarify the definition of “employee” as the Gearhart resolution did for the 
Social Security Act (Public Law 642, 80th Cong.). 

Senator Doucias. Tomorrow hearings will be resumed at 10 a. m. 
The witnesses will be representatives of the National Association of 
Manufacturers—Mr. Thomas Moore and former Senator Herbert 
O’Conor, of the American Merchant Marine Institute; Mr. Gilbert 
Johnson, counsel for the Lake Carriers’ Association; Mr. S. G. Tipton, 
general counsel of the Air Transport Association; Peter Beardsley, 
of the American Trucking Association; Mr. Julian Brylawski, vice 
president of the Motion Picture Theater Owners of America; Alvin 
Voges, secretary-manager of the American Veneer Package Associa- 
tion; and John T. Todd, executive vice president and general counsel 
of the National Cotton Compress and Cotton Warehouse Association. 

We will give the representative of the National Association of 
Manufacturers all the time he wishes, but I believe he only intends 
to take 15 or 20 minutes. 

Thank you very much, Senator Lehman. 

Senator Lenman. Thank you very much for the opportunity. 

May I say this: I have in my office petitions signed by several thou- 
sand workers in retail establishments asking that they be included 
under the coverage of this act. They are very voluminous, and I am 
not asking that they be printed in the record. I would ask, however, 
that they become a part of the record. 

Senator Doveras. That will be done. 

Thank you very much, Senator Lehman. 

Senator Lenman. Thank you. 

(The following was later submitted for the record :) 


A PeTITION TO ALL CONGRESSMEN REPRESENTING DISTRICTS OF NEW YorK CIty, 
NASSAU, SUFFOLK, AND WESTCHESTER COUNTIES, AND THE STATE OF NEW 
JERSEY 


We, the undersigned, hereby declare ourselves in support of a Federal minimum 
wage of not less than $1.25 an hour. We also urge that the provisions of the law 
be extended to those millions of American workers employed in the retail 
industry. 

The economic well-being of our people and our Nation depends upon our ability 
to buy the things we produce. A minimum wage of $1.25 an hour, extended to 
those now excluded, will substantially increase the purchasing power of all 
workers and will materially add to the strength of our economy. 

Nothing less than $1.25 an hour minimum wage will begin to adequately meet 
the needs of those earning less. We therefore urge you to speak for, work for, 
and vote for a Federal wage minimum of $1.25 an hour—including retail workers. 


(Signatures numbering in the thousands were deleted from this 
petition before printing.) 
(Whereupon, at 11:15 a. m., the subcommittee adjourned.) 
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WEDNESDAY, APRIL 27, 1955 


Unrre Srares SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
ComMMITTEE ON LABOR AND PusBLic WELFARE, 
Washington, D.C. 

The subcommittee met at 10 a. m., Chairman Paul H. Douglas pre- 
siding. 

Present: Senator Douglas. 

Also present: Stewart E. McClure, staff director; Roy E. James, 
minority staff director; John S. Forsythe and Michael J. Bernstein, 
professional staff members, and Dr. Fred H. Blum, consultant. 

Senator Doveras. The subcommittee will come to order. 

We will begin this morning the series of sessions at which employ- 
ers and employer groups will present testimony, and I think I should 
make a statement about the division of time which we will follow: 

We started off with Government witnesses, and then we had 5 
days with 7 sessions of testimony by representatives of labor or- 
ganizations. We have had over 100 requests from employers to tes- 
tify, and unless limits are placed on the length of testimony of each 
witness we will be kept here probably for some months to come, and 
the committee would not have time to consider the bills which are 
before it. We have therefore adopted the tentative rule that we 
will allow to the employers an equal number of days, five days, but we 
will hold an average of 2 sessions a day so that we will have 10 sessions 
for the employers as compared with 7 sessions for the representatives 
of the unions. ; 

We will thus give to the employers 40 percent more time than the 
unions took, but because of the large number of employer witnesses we 
shall be compelled in general to limit the oral presentation of each em- 
ployer witness to 10 minutes, but with the understanding ,of course, 
that they can file their statements which will be printed in the record, 
and I assure you very carefully studied. 

We will, however, make two exceptions to this 10-minute rule, and 
that is in the case of the representatives of the two major groups of 
employers, namely, the National Association of Manufacturers and 
the United States Chamber of Commerce. Since we give to Mr. Meany 
and Mr. Reuther unlimited time in the presentation of their case it 
would be improper to impose any time limits upon the National Asso- 
ciation of Manufacturers or the United States Chamber of Commerce. 
So it should be understood that they will not be limited in the amount 
of time which they will have but we will be compelled to observe the 
10-minute rule in the case of other witnesses. I think I should give 
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notice that if we get into a traffic jam later on in the hearings we may 
be compelled to shorten the 10-minute rule to the 7-minute rule or the 
5-minute rule. 

The first witness this morning is Mr. Thomas O. Moore, who is chair- 
man of the industrial relations committee of the National Association 
of Manufacturers. 

Mr. Moore is here and will come forward. 

Mr. Moore. Yes, sir. 

Senator Dove.as. If you wish to have anyone come with you 

Mr. Moorr. No, sir. i 
Senator Dovcnas. We are very glad to have you with us. 
Mr. Moore. I am glad to be with you, Senator. 7 
Senator Dove.as. We have your mimeographed statement. 

Mr. Moore. Shall I proceed, sir? 
Senator Douetas. Yes. 








STATEMENT OF THOMAS 0. MOORE, CHAIRMAN, INDUSTRIAL 
RELATIONS COMMITTEE, NATIONAL ASSOCIATION OF MANU- 
FACTURERS 














Mr. Moore. My name is Thomas O. Moore. I am vice president 
and general counsel of the P. H. Hanes Knitting Co., Winston-Salem, 
N.C. Iam appearing here today on behalf of the National Associa- 
tion of Manufacturers, as chairman of its industrial relations com- 
mittee. 

We very much appreciate the opportunity afforded by your com- 
mittee to present our views with respect to the important matter now 
pending before it. 

The National Association of Manufacturers is a voluntary non- 
profit organization composed of approximately 20,000 members who 
are principally engaged in manufacturing. By far the greater pro- 
portion of this membership come in the category generally referred 
to as “small business.” You will, therefore, understand the great 
interest this association has in the pending proposals to amend the 
Fair Labor Standards Act. 

There are, of course, a great number of bills designed to amend the 
act pending before this committee. These range all the way from 
simply an increase in the minimum wage rate required to a complete 
rewriting of the act eliminating most of the exemptions, changing 
the standards of coverage, penalties, statute of limitations, etc. 

It is not our purpose here to go into these bills in detail. We do 
believe it appropriate at this time, however, to review briefly the basic 
purpose of the Fair Labor Standards Act, some of the factors which 
should be considered in connection with any proposed amendments 
and some of the problems which confront businessmen whose every- 
day business activities are controlled by minimum wage and overtime 
legislation. 



















I, MINIMUM WAGES 





When it was originally enacted in 1938 the Fair Labor Standards 
Act had very simple basic objectives. It was designed to (1) place 
a floor under industrial wages in order to eliminate what were con- 
sidered as “sweatshop” conditions; (2) spread the available work by 
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fixing a ceiling on hours and to discourage longer workweeks by im- 
posing a penalty of time and one-half to be paid for overtime, and 
(3) eliminate “oppressive” child labor. 

Senator Douéias. Mr. Moore, may I interrupt for a moment ! 

Mr. Moore. Yes, sir. 

Senator Dove.as. I have the text of the 1938 act before me, and 
also the 1949 amendment. I find that in the declaration of policy, 
the third purpose, and according to your statement the fourth pur- 
pose, was to serve as a protection against unfair methods of compe- 
tition in commerce. 

Mr. Moore. Yes, sir. You are reading from the act, sir? 

Senator Dove.as. Yes. 

Mr. Moore. Shall I proceed, sir? 

Senator Douatias. Yes, please do. 

Mr. Moore. The act was not looked upon as an economic cure-all 
or as a device which in and of itself would correct the economic evils 
then existing. Nor was it intended primarily to boost purchasing 
power or as a means of stimulating consumer purchasing. It was 
intended simply to prevent any further decline in wage levels and 
to eliminate so-called “sweatshop” conditions. As expressed in the 
President’s message of January 3, 1938, recommending wage and hour 
legislation, “We are seeking, of course, only legislation to end starva- 
tion wages and intolerable hours; more desirable wages are and should 
continue to be the product of collective bargaining.” 

With these stated objectives in mind, Congress established a mini- 
mum wage of 25 cents an hour for the first year of the act. A year 
later the minimum went to 30 cents an hour and remained there for 
6 years, until 1945, at which time it automatically went to 40 cents 
an hour. 

Senator Doucias. Mr. Moore, would you forgive another inter- 
ruption ¢ 

Mr. Moore. Yes, sir. 

Senator Doveias. During this intervening period, however, be- 
tween 1939 and 1943, there were individual rulings by wage boards. 

Mr. Moorr. By committees, yes 

Senator Doueias. Which raised the w: iges appreciably above 30 
cents an hour and, as I remember it, in some industries by the time the 
war was well underway the wages had been raised to 40 cents an 
hour. 

Mr. Moore. Yes, and a great many had not, sir. 

Senator Dovucras. I understand. 

Mr. Moore. But what I was stating here was simply the law. 

Senator Dovexas. The statutory provisions. 

Mr. Moore. That it was compulsory that it go to 40 cents an hour 
mn 1945, 

In our judgment it is worthwhile at this time to thus review the 
original objectives and purposes of the minimum wage law, because 
in recent years there has been a tendency to attach an entirely dif- 
ferent concept to this statute. The pressure has been constantly to 
push the minimum wage upward as a means of increasing the dollar 
income of workers and thereby stimulating their purchasing power. 
On the surface, this sounds both simple and reasonable, but on careful 
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analysis it discloses a superficial and dangerous approach to a highly 
complex economic problem. 

The theory is, in effect, that the minimum wage statute is to be 
used as an instrument to accomplish a planned, Government-stimu- 
lated inflation. This might give some temporary benefit to the wage- 
earner group, but it could eventually undermine the foundations of 
our economic system. Without question, constantly increasing the 
statutory minimum wage requirement builds a Government-com- 
yelled rigidity into the wage structure of the country which could 
eam devastating effects in terms of unemployment in the event of 
even a modest downturn in economic activity. 

I am not suggesting that such a downturn is in the offing. It is, 
however, a factor which must be considered in calculating long-range 
etfects of legislation such as that before your committee. 

The effect of an increase in the statutory minimum wage would 
undoubtedly be to increase wages all along the scale. It would cer- 
tainly have some effect on the wages of persons already well above 
the proposed minimum. It is inconceivable that the more skilled per- 
sons in any industry would permit the unskilled workers in the same 
plant to be raised without demanding an increase for themselves 
which would at least partially preserve the differentials. Thus any 
increase in the minimum wage set by law would undoubtedly mean a 
general rise in the wage scale. 

Senator Dovueias. Mr. Moore, may I interrupt there? 

Mr. Moore. Yes. 

Senator Douvetas. This is a very important point. 

Do you have statistics on what happened after the 1939 increase and 
then the 1949 increase, and so on? 

Mr. Moore. Sir, if you would allow us, we could file a supplemental 
statement showing statistics, but I know from my own experience with 
my company, and acting in an advisory capacity for other companies, 
what happened there. 

Senator Dovetas. Well, I would appreciate it very much because 
we have gathered some figures on this point from the Bureau of Labor 
Statistics. We have the changes in average hourly earnings in the 
knit industries, which is a subdivision of your industry, and we find 
that for the period 1949, as a whole, the average hourly earnings 
amounted to $1 flat, that for the week of the 15th of January 1950, 
which was the breaking point, the average hourly earnings were $1.02, 
or an increase of only 2 cents an hour. The increase, as you know, 
went into effect on the 1st of January. 

Mr. Moore. 1950, yes. 

Senator Doveias. And in April of 1950, the week of the 15th, the 
average hourly earnings amounted to $1.0314. This was still before 
Korea, because the conflict in Korea, of course, did not occur until the 
latter part of June, so that at the most there has been an increase of 
31% percent in the wage bill. Even for the year 1950 as a whole, the 
average hourly earnings amounted to only $1.06, so that the evidence 
from the knit goods mdustries—and we are gathering material on 
other industries as well—seems to indicate that this increase was not as 
large as was said by employer groups at the time that it would be. 

Mr. Moore. Yes,sir. Ithink, Senator, that sometimes statistics can 
be misleading just like the economist who was drowned crossing the 
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stream which had an average of only 4 feet in depth, according to 
statistics. 

Senator Doveras. I am simply taking the knit goods industry, I am 
not taking all industries. 

Does your industry make knit goods ¢ 

Mr. Moore. This is our industry, yes. Of company is a member of 
the knit underwear industry, and I do know in talking to several 
executives that that did not happen in our company or in their 
companies. 

Senator Dove as. Well, we want to get accurate figures. I would 
appreciate it very much if you would submit evidence to indicate what 
the increase was, because we have to take the official figures unless they 
are proved to be wrong. 

Mr. Moore. I see, sir. 

All I can tell you, Senator, right at this time, is from my own experi- 
ence that there is more of a gap in the wages of the skilled workers 
because you have to keep a percentage differential, and if an unskilled 
worker, say, is making, just or the sake of a figure, 90 cents an hour, 
and he is raised to 99 cents an hour, that is an increase of 10 percent, 
and in order to keep the differential you have to raise the skilled 
workers in the same percentage, so we will say a skilled worker is mak- 
ing $2 an hour, and you raise him 10 percent, that is an increase of 20 
cents an hour. 

Do you see what I mean, sir? 

Senator Dove.as. I certainly see what you mean. 

The question is, whether that occurs in practice, whether the per- 
centage increase for the unskilled is accompanied by a cauaniiien 
percentage increase for the more highly paid. We have some evidence 
before us that this has not, in fact, occurred in the past. And there 
was evidence produced by the union, notably I think by Mr. Barkin, 
that the differential between unskilled labor and skilled labor had 
been widening since 1950, and he argued that it was necessary to raise 
the wages of the unskilled and unorganized in order that that dif- 
ferential might be reduced. I wondered if you had any comments 
on that, or whether there was any additional evidence which you 
wanted to bring forward ? 

Mr. Moore. Senator, that was a matter of great worry to us in that 
it had been narrowing because of the habits of the wage-stabilization 
agencies to give increases in cents per hour, instead of in percentages, 
which narrowed the differential. 

Now, I agree with you thoroughly that the differential should not 
be narrowed. I think the differential should be kept to give an un- 
skilled laborer an incentive to become a skilled laborer at higher 
wages. 

Senator Doverias. Well, Mr. Barkin’s argument was that the dif- 
ferential had been widening. Now, it may be that it did not widen 
during the period from 1950 to 1953, but his argument, as I remember 
it, was that by 1954 the differential was greater than it had been, let 
us say, in the early months of 1950. 

Mr. Moorg. Sir, it will not be the first time I have disagreed with 
Mr. Barkin. He has his opinion and I have mine. He is personally 
entitled to his opinion. 
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Senator Dovetas. What we are trying to do is to get away from 
opinion and get on the basis of fact, and, therefore, we would be most 
grateful for any statistics which you have on this point. 

Mr. Moore. Yes, sir. 

Well, I would like to state here for the record, Senator, that I ama 
member of the board of directors of the Underwear Institute, and 
I have oceasion to talk to some of the outstanding men in the industry 
along the lines of their wage scales, and so forth, and in our own com- 
pany, and in their companies, where it is always considered good 
practice, and done, that when the wages of unskilled or the lower-paid 
workers are raised, you have to give a corresponding increase not only 
in cents per hour but in percentage to the skilled workers and the 
workers in the higher wage brackets. 

Senator Doveias. Mr. Moore, I wondered if you would be willing 
to have the research staff of your organization submit data on this 
point. 

Mr. Moore. Yes, sir. 

Senator Doveras. Thank you very much. 

Will the research staff of the N. A. M. get in touch with our research 
staff on this point? I assume possibly the National Industrial Con- 
ference Board, with which I believe you have an affiliated relationship, 
will also have data on that point. 

Mr. Moorr. Yes. Now, you would like to have our association, as 
I understand it, submit data as to the widening or narrowing of the 
differential between skilled and unskilled workers ? 

Senator Doveras. Yes. And also the degree to which the mini- 
mum wage scale of January 1950 had an effect upon general labor 
costs, general labor earnings. 

Mr. Moore. Yes. 

Senator Doveias. Thank you. 

(The information referred to appears in a supplemental statement 
printed at the end of Mr. Moore’s remarks. ) 

Mr. Moore. In our view, it is unwise and dangerous to impose in- 
flationary pressures upon our economy by means of higher minimum- 
wage laws. It is well known that through inflation the working man 
receives no permanent benefit, because the increased amount that he 
receives in wages is taken away from him through increased prices 
of his necessities of life. At the same time the value of his savings, in- 
surance, and of his retirement or pension funds is slowly eaten away. 

A constantly increasing statutory minimum wage may involve the 
risk of substantial unemployment in those industries where the im- 
pact of the minimum wage is greatest. 

Senator Doveias. Mr. Moore, I hope you don’t think I am being 
impolite if I raise questions from time to time? 

Mr. Moore. Not at all. 

Senator Doveras. Because I think we frequently straighten out 
matters by discussing them as we go along. 

You are stating that the increase in labor cost which would fol- 
low from an increase in the legal minimum wage would either (a) cre- 
ate unemployment and/or (b) lead to inflation, so that the workers 
would lose in the form of increased prices or decreased employment, 
whatever they might gain in the form of increased earnings per hour, 

Now, we gathered some figures on the maximum direct increase in 
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cost Which up to the moment seemed to us to be correct, namely, that 
if the minimum wage were increased to 90 ce nts the total direct in- 
crease In labor cost would be $200 million, or %o of 1 percent of pay 
roll in covered employment ; th: at fora minimum wage of $1, the in- 
crease would be $500 million, or ®&» of 1 percent. These figures are 
all in terms of direct increases. At $1.10 the increase would be $960 
million, or 1.2 percent. At $1.25, $2 billion, or 2.6 percent. 

Now, it is probable that these estimates which I have had my staif 
make overstate the direct effects. But, of course, they do not take 
into consideration the indirect effects, and 1 wondered if your statis- 
ticlans would work on that issue, too, and get together with our staff, 
because We are very anxious to get, if we can, a more or less agreed- 
upon basis of fact. 

I think we can narrow the range of difference and decrease the lati- 
tude of the discussion if we have a common basis of facts. I have al- 
ways felt that statistics were not Government, or union, or employer, 
or What not. Facts are facts. 

Mr. Moore. Senator, did those figures take into account also the 
increase in wages to those workers who are now paid above the mini- 
mum because of this differential ¢ 

Senator Doveias. No, they did not. 

Mr. Moore. Well, 1 think, then, sir, they would be more realistic 
if they should take that fact into account. 

Senator Dovcias. That ties in with the other question that I raised. 

Mr. Moore. Yes, sir. I know as a man dealing with industrial 
relations that that should be taken into account, sir, because we have 
to keep the incentive of our workers that are in the higher wage 
brackets or we don’t keep good workers. 

Senator, you might be interested in some figures not in dollars but 
in numbers of people. According to the figures of the United States 
Department of Labor, in a booklet entitled “Factory Workers’ Earn 
ings,” put out in April 1954, in the Northeast there would be approx! 
mately 3 percent of the workers affected because they are being paid 
under 80 cents an hour, and approximi ite eo 5 percent of the workers 
atfected—I am reading from graphs here, si 

Senator Dovetas. Yes, surely. 

Mr. Moors. So they are not in percentages—because they are under 
%) cents an hour. In the South there would be sppenesmntery 2 
percent affected because they are under 80 cents an hour, and some 
thing over 20 percent affected because they are ts 90 cents. 

That is not taking into account this increase in wage scale all along 
the lines. 

[t might be interesting to see that of the ones under 90 cents in 
the country, according to the figures I have computed on the basis of 
the figures I have just read you, there would be 817,000 workers af- 
fected out of a total of 1214 oe employed in strictly manufac- 
turing industries. Of these, 437,000 are women, and that is that 
45 percent of the workers in the South are women who would be 
affected by this increase in the minimum, and 35 percent are women 
in the Northeast who would be affected by the increase in the mini- 
mum, 

That is just taking into account the actual increase for those people 
and not the increase which would be necessitated by keeping the dif- 
ferential for the workers in the higher wage brackets. 

62569 Pt. 2—55 3 
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Shall I proceed, sir? 

Senator Doveias. Well, there is one point that I would make for 
the record, and then ask the statisticians to check. 

We have compared the average hourly earnings from October- 
December 1949, with the earnings in March 1950, after the minimum 
wage went into effect for three groups of industries, the southern 
sawmills, the men’s dress shirts, the nightwear, and the men’s seam- 
less hosiery industry. In the southern sawmills the required in- 
creases seemed to be 14 percent, that is the so-called direct. increase. 
The actual increase was only 16 percent. The result was somewhat 
different in the case of the other two industries, but I would like to 
have our statisticians get together on that subject. 

We also have figures submitted by the Bureau of Labor Statistics 
on the percentage of men and women production workers in manu- 
facturing industries earning less than 85 cents, 90 cents, $1, and $1.25. 
In their publication “Factory Workers’ Earnings” bulletin No. 1179 
it is said that 6 percent of the men and 23.4 percent of the women get 
less than a dollar; 13.4 percent of the men and 51 percent of the 
women get less than $1.25. 

The average hourly earnings of these production workers in manu- 
facturing are: for men, $1.80, and, for women, $1.28. 

Now, those percentages, of course, differ between regions and in your 
region, the South, or Southeast, 13.3 percent of the men and 22.3 per- 
cent of the women get less than 85 cents; 17.2 percent of the men and 
29.3 percent of the women get less than 90 cents; 23.5 percent of the 
men and 42.1 percent of the women get less than $1; 41.2 per- 
cent of the men and 76.0 percent of the women get less than $1.25. 

I would like to have your statisticians check over these figures and 
see whether they agree with them or not. 

Mr. Moore. Sir, I would say from my own knowledge, that I would 
agree that those figures are accurate from the way they were taken, 
but I think that they don’t go into the realities of the matter because of 
the fact that a lot of these small businesses do not even report to the 
Bureau of Labor Statistics, and, as a matter of fact, if vou would ask 
them what that Bureau was they wouldn’t even know what it is. 

Senator Doveias. I see. Your point is that this is not a completely 
representative sample since it takes the firms which report and they 
tend to be larger than the smaller firms / 

Mr. Moore. Let us say not realistic, because it takes the firms that 
report, which are the larger firms. 

Now, the business men who will be the most hurt by this are not the 
larger firms. It is a fellow running a little logging operations out in 
the middle of the forest employing 7, 8, or 10 people, or a little manu- 
facturing concern in a country town up in the mountains employing 
30 or 40 people. That man is the captain and the mate and the crew 
and practically everything of his operation. He doesn’t know about 
making these reports. They are not even sent to him. They are the 
type men who would suffer on this. 

Shall I proceed, sir? 

Senator Dovetas. Yes, please. 

Mr. Moore. It is likely that an increase in the wage costs of some 
industries without a corresponding increase in productivity will neces- 
sitate some substantial work force reductions. The extent to which 
this might take place cannot be measured in advance, but it is fair to 
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assume that a substantial minimum wage increase would bring about 
serious pressures in this direction and increase the risk of hurting the 
very people sought to be helped. Consideration must also be given 
to the danger that increases in production costs will create pressures 
for higher + prices in goods and services. Such a development would 
nullify any gains which might be achieved for low-income workers by 
the increase in their minimum wage. 

Senator, I would like to tell you this, that I know of my own ex- 
perience, because you, as I, have a very high regard for the feelings 
of people, and in my home State I know of one company who had a 
stemming operation, and it was a question of whether they would 
keep several hundred people in that stemming operation or buy ma- 
chinery which would do it automatically, and ‘from a cost standpoint, 
which is what the stockholders look at, 1t was practically even in cost, 
so they, of course, kept the people to keep them in employment, but 
when the minimum wage was raised from 40 cents an hour to 75 cents 
an hour, then from a cost standpoint it became unfeasible, and they 
could not justify it to their stockholders, so they had to get automatic 
machinery to do that job, and had to find employment for these sev- 
eral hundred people in other places in the community, and they were 
seasonal workers, and the type that I think would be most affected by 
this increase in minimum because they were either handicapped phys 
ically or mentally, and while a company could find employment for 
a person of that type at a certain number of cents an hour, if the cost 
becomes too great by raising the minimum, that person could not find 
employment ‘at an increase over that of 25 or 30 percent. 

Do you see what I mean, sir? 

Senator Doveras. Yes. 

I am just looking up section 14 of the act on learners, apprentices, 
and handicapped persons; I find that the Secretary of Labor has been 
given the authority to issue regulations or orders providing for “the 
employment of individuals whose e: rning capacity is impaired by age 
or physical or mental deficiency, or injury * * * at such wages lower 
than the minimum wage. applies able under section 6, and ‘for such 
period as shall be fixed in the certificates.” So at least as far as the 
law is concerned—I am not certain about the administration of the 
law—the Secretary of Labor is given the power to issue certificates 
for learners and handicapped workers at wages lower than the 
minimum. 

In the administration of State minimum wage laws I know this is 
quite frequently done. 

Now, I am not certain of the degree to which it has been done in 
the Federal minimum wage. 

Mr. Moore. Sir, we have never had to employ that in our company 
because our wages are above the minimum anyway, but people who 
have tried to get those learners’ certificates tell me it is not worth the 
trouble; by the time you get them the rules and regulations are so 
strict and so involved that I have seen these poor smaller businessmen 
get lost i in the maze of technicalities and finally say, “Well, to heck 
Ww pf it,” to use a very mild expression. That is not exactly what they 
said, sir. 


Senator Doveras. The language was stronger, probably, than that. 
Mr. Moore. Yes. 
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Senator Doveras. I would be very glad to get suggestions on the 
improvement of the administration of section 14, because I think this 
Is a very important point. If your association has any suggestion 
it might offer in speeding up the administration of section 14, we would 
be very grateful indeed. 

Mr. Moore. Thank you, sir. 

It is well to remember that minimum wage laws do not deal with 
the fundamental causes of low incomes. A minimum wage fixed by 
law may help to protect wage earners against unjustifiably low com- 
pensation. It should not be used as a Government-imposed technique 
for fixing or forcing up wage rates throughout industry. But a 
minimum-wage program is an expedient of limited value for dealing 
with low incomes. 

The best help for the unskilled low-wage earner is to enhance his 
usefulness as a worker and to improve his know ledge and skills. Mod- 
ern technology and improved equipment and processes are making 
great strides in this respect. The members of this association have long 
been leaders in this important area and are constantly striving to 
improve the efficiency and earning power of their employees. 

The educational average of the American worker is steadily rising, 
and opportunities for worker tr aining to achieve higher skills is like- 
wise increasing. These factors, we are convinced, will in the long 
run be more effective in raising earning levels than will Government- 
established minimum wages. 

Our free economy has demonstrated that the normal operation of 
economic forces can and does provide higher productivity and a higher 
standard of living for wage earners than any system of controlled or 
planned economy. 

Senator Dovcias. Mr. Moore, we have had testimony that there has 
been an appreciable increase in productivity per man-hour in recent 
years, and that this increase has been especially marked in the case 
of the textile industry. 

The January 1955 Economic Report of the President had charts 
which indicated that the average output per man-hour in manufactur- 
ing, and mining had risen by about 20 percent in the last 5 years, or 
an average increase of around 4 percent a year. 

Now, they did not submit the tables in support of that, and we 
have had great difficulty in getting the tables, but by reading the 
chart that seems to be the fact. We had figures submitted to us in 
which it was claimed that the increase in output per man-hour in the 
textile industry had been above this rate, that the number of spindles 
which workers were required to tend had increased; whether there 
was testimony that the speed per spindle had been raised, I cannot quite 
remember. But the argument was made that there had been an in- 
crease in output per man-hour in textiles of something over 5 per- 
cent a year for the last 4 or 5 years. 

Do you have any comments to make on that ? 

Mr. Moore. Yes. I will thoroughly agree with you that there has 
been an increase in productivity. I think that figure is too high, 
but from the mills that I know of, and I visit a great many of them 
from time to time in my job, that has come about through an in- 
crease in the efficiency of the machinery more than an increase in 
worker efficiency. 
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For example, my company is comparatively small, as companies 
20, but we have spent a number of million dollars improving our 
textile machinery in the last 5 or 6 years, and practically all of the 
increases we have gotten in job efficiency have been through changes 
and modernization of m: wchinery, and they are the mills that are 
going to suffer from an increase in the minimum, those little mills 
who have been running close to shore, sometimes in the red and some- 
times a little in the black, who haven't had money enough to increase 
the efficiency of their machinery and by and large the greater com- 

panies with money to improve this machinery will not suffer from 
“any increase, but these marginal mills located in smaller communi- 
ties, and in most eases the lifeblood of that community, will suffer. 

Senator DovuGias. Of course. to the degree that there is an increase 
in output per man-hour, this helps to balance and in some cases more 
than offsets the increase in earnings per hour, because the test, | 
suppose, is the average labor cost per unit of output rather than the 
cost per man-hour. 

Mr. Moore. The test in costing your product, sir, is the unit cost 
of labor in that product, that is right: but when you have to charge 
in what we call overhead or burden, the depreciation on the inere: asec 
cost of this machinery which has become very expensive—for exam- 
ple, 30 years ago a cotton card would cost an average of $800 or $400, 
Now, it is between $3,000 and $4,000. 

Senator Doveras. In other words, the increased cost of machinery 
or capital per unit of output, has to be offset against the decrease in 
labor cost per unit é 

Mr. Moore. Yes, and this machinery is very expensive. 

I can talk for my industry. I cannot talk for the automobile or 
the steel industry. 

Senator Doueias. I understand. 

Mr. Moorr. But I understand from executives of those industries 
to whom I have talked that that is the same situation. 

Senator Dovenas. Of course, there has been a lowering of the in- 
terest rate over a long period of time. 

Mr. Moore. Yes, sir. 

Senator Doveras. So ‘that the annual charge, say, for a $10,000 
machine is not as great as it was when the interest rate was 5 or 6 
percent. 

Mr. Moore. I would say in the last few years the trend in interest 
rates has been slightly upward. 

Senator Doucuas. In the last 2 years / 

Mr. Moore. For instance, the commercial rate a few years ago 
was about 11% to 134. It is 3 percent now. 

Senator Doueias. Of course, that was under a different admin- 
istration, Mr. Moore. In the last 2 years under the present admin- 
istration it is true that interest rates have risen, but prior to that 
time certainly we had lower interest rates as compared with the early 
thirties. 

Mr. Moore. I can’t agree with that, sir. Sometimes they are 
higher and sometimes low. I think it depends on economic condi- 
tions rather than the administrations, even though you and I belong 
to the same party. 
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Senator Dovetas. Well, I am delighted to hear that. But if you 
take the historic movement you will find that the rates were much 
lower in 1952 than they had been in 1930. 

Now, you may say that is a good thing or a bad thing, but it is 
true. Weare getting into some very good questions. 

Mr. Moore. And they were higher i in 1929 than they were in 1933, 
but that was entirely due to conditions. 

Senator Doverias. It was due to the unrestrained stock specula- 
tion which was not checked by the then existing administration. 

Mr. Moore. Sir, if we get into that we will be here a long time. 
I could agree and disagree with you. 

Senator Dovaras. I hope you will be a good Democrat and agree. 

Mr. Moore. I am also an American, and I have my ideas on that. 

Senator Doveias. We are all Americans. 

Mr. Moore. I know we are. 

Shall I proceed, sir ? 

Senator Doveuas. Yes, please. 

Mr. Moore. It must be recognized that any minimum-wage law 
which is utilized as a method of attempting to increase the standard 
of living, or to keep up with the increasing living costs, becomes a 
mechanism for control over our economy, rigidifies the wage struc- 
ture with dangerous potentials for disaster in event of economic 
readjustments, and restricts the area of free collective bargaining 
between employers and employees—all of which are results never 
intended by the framers of the original act. 

American industry believes in ‘good wages. Let there be no mis- 
understanding about that fact. The record of wage increases and 
of higher living standards in this country is unequaled any where in 
the world. However, the method by which we have raised our stand- 
ard of living to a higher average than any other country has been the 
application ‘of freedom to individual activity—not the guaranty to 
anybody of anything other than freedom. The economic machine of 
America, created out of that freedom, has made this country the most 
powerful in the world. 

In the business community of this country there is no fixed opinion 
regarding the level at which minimum wage rates, if any, should be 
pegged, any more than there is one opinion as to what ‘the level of 
actual earnings can, or should, be. There is, however, a general view 
in the business community that wages and hours of work are matters 
to be determined between the employer and the employee, and by the 
various means available these understandings can be reached. 

Senator Doveras. You don’t mind if we have a discussion on these 
points? 

Mr. Moore. Not at all. 

Senator Doveras. Is it not true that the biggest increase in pro- 
ductivity in the history of this country has occurred since the min- 
imum-wage law was passed in 1938, and this has also been the period 
in which we have had the big extension of collective bargaining? 

The wave of organization “started in 1937, and agreements began 
to be negotiated on a large scale in that year, continued through 1938, 
and went on with increasing tempo, let us say. until 1945. So this is 
the period in which collective bargaining became the established pro- 
cedure in a large portion of the American industry, in which you have 
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legal minimum wages fixed, and yet it is a matter of record that the 
output per man-hour increased from 1939 to 1955, I think at a more 
rapid rate than in any other period of American history. 

The question is: If minimum-wage legislation does as much dam- 
age as you say it does, how do you explain the fact that up to date 
this legislation and unionization have been accompanied by a great 
expansion of prosperity and productivity ¢ 

Mr. Moore. I don’t think the things necessarily followed each 
other, Senator. I know in our company we were about 60 percent on 
warwork, and we got an increase in productivity by talking with the 
workers and telling them that the boys were doing their job at the 
front, and that we were soldiers of production, and we had to do our 
job at home. 

I don’t think that the minimum wage had one thing to do with it 
because at that time we were paying well above the minimum. I don’t 
think unionization had one thing to do with it. 

One of our plants is unionized and the other larger plants are not 
unionized. We had a greater increase in productivity in the non 
union plants than we did in the union plants. 

Now, sir, I don’t say that those two followed each other. I am 
making no comment on that. From my own experience, I wouldn't 
say that one was the result of the other. 

Senator Doveias. Well, of course, we heard arguments when the 
original minimum wage was fixed to virtually the same effect that you 
are now making. Dire prophecies were made as to what was going 
to happen. I was on the committee which considered the minimum 
wage in 1949, though I did not play a very active part on that com- 
mittee, and we heard much the same statements then. But if the 
studies of the Bureau of Labor Statistics can be believed, the in- 
crease was not as great as could be expected, and was absorbed with- 
out any real increase in unemployment, and—you will forgive me for 
saying this; I sometimes wonder if a lot of these expected dangers 
are not hypothetical. 

Mr. Moore. Senator, I would say that they are certainly dangers 
which could come about. 

Now, we were fortunate in making these artificial experiments. 
We had conditions which might prove what you say, but I think 
that was a happenstance rather than the result. 

Senator Dovetas. You mean that the initial increase was floated in 
on a wave of inflation ? 

Mr. Moore. Yes, sir, and a wartime economy which came in ac- 
tually as you know, sir, about 1940. We were in a wartime economy 
then. 

Senator Dovetas. That might be true of the 1939 increases but the 
1950 increases resulting from the 1949 act are a horse of a different 
color because that act went into effect in January of 1950, 6 months 
before Korea, in the midst of what was a recession, and yet it seemed 
to have no adverse effect on employment during the succeeding 6 
months. 

Now, it is true that after that came the Korean war, and a rise 
in wholesale prices of about 15 percent. 

Mr. Moore. That is what I say. That was another wartime econ- 
omy, and if you think that recession didn’t continue from January 
1950 until June 1950, sir, you should have been in our industry. 
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Senator Doveras. The figures show that the improvement started 
in March. 

Mr. Moore. I think the unsettled conditions, the worry over the 
Korean situation, started about that time, didn’t it ? 

Senator Doveras. I had not though that we anticipated an in- 
vasion of Korea prior to the time that it occurred. 

Mr. Moore. I wouldn’t say that, sir. I hope you didn’t misunder- 
stand me, Senator. I say that the worry over that situation started 
about that time. 

Senator Doveias. Well, perhaps we on the Hill were a little bit 
delinquent in not worrying, but I think our worry started after the 
invasion of Korea not before. 

Mr. Moore. Sir, hindsight is always better than foresight but I 
would say if we had all done a little more worrying about it before 
June 1950, we would have had to do less worrying afterwards. 

Senator Doveias. I think we should not have withdrawn the troops. 
I think the general staff was very wrong in the advice they gave to 
withdraw the troops. 

Mr. Moore. I don’t know whose fault that was, but I agree with you 
thoroughly on that. 

Shall I proceed. 

Senator Dovetas. I think the chief of the general staff was at fault 
in this respect. 

Mr. Moore. The effects of this proposed legislation on plans for the 
creation of new businesses may be extensive. Many people eager to 
become proprietors may find it too difficult to open small shops of their 
own and thus create new job opportunities if the costs of doing busi- 
ness have been made too restrictive by unreasonable minimum wages, 
overtime, and other related factors. 

Not only new businesses, but existing small businesses which number 
in the hundreds of thousands, are likely to be hard hit by any legalistic 
and artificial general wage increase which would surely follow on the 
heels of any higher new minimum. 

In 1949 Congress increased the minimum wage under the Fair Labor 
Standards Act from 40 cents an hour to 75 cents an hour, effective 
January 25, 1950. Proposals pending before this subcommitteee 
would provide a further increase in the statutory minimum wage in 

varying amounts, ranging from 90 cents an hours to $1.35 an hour. 
In addition, the Lehman bill, S. 662, for example, would authorize 
the restoration of tripartite industry committees, as contained in the 
ect originally passed in 1938. These committees would be empowered 
to recommend the establishment of minimum wage rates for particular 
industries up to $1.50 an hour. 

At this point I should like specifically to record our opposition to 
the restoration of tripartite industry committees which would be em- 
powered to recommend industry-wide minimum wage rates, as pro- 
posed in the Lehman bill. The establishment of wage rates by such 
committees for industries or classifications within an “industry should 
have no place in a statute designed merely to provide a minimum wage 
floor for workers. The use of industry committees would prov ide 
effective means for escalating wages and increasing business costs by 
governmental order in many ‘industries, with the inevitable result of a 
never ending round of Government inspired wage increases. 
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It should also be remembered that imposing a higher minimum will 
before long amcount to an across-the-board increase of 15, 25, or 50 
cents per hour, depending upon which minimum wage figure is selected, 
for differentials in the wage structure must be maintained if industrial 
strife is to be avoided. 

Senator Dougias. Are you speaking of regional differentials 
craft differentials / 

Mr. Moore. Right there, sir, we are speaking of craft ditferentials, 
put, Senator, I am glad you brought up the question of regional 
differentials. 

We have a large country, and it is still, | think, thank goodness, 
4 growing country. And it is certainly unrealistic to say that a mini- 
mum should be established which will be the same minimum in all 
sections of the country, even though that is the only way to do it. 

Now, I speak from sad experience when I urge that you don’t con- 
sider industry committees because I served on several of them, and 
i had a very helpless feeling. It ended up with people that knew 
nothing whatever about the conditions in our industry deciding the 
matter. 

Now, I would much rather leave that to you gentlemen in Congres: 
who have the thoughts of the people to set a minimum, and I say it 
shall be there than to keep us continually stirred up with these indus- 
try committees. As I told some gentlemen last night, I think the 
three most horrible experiences I have had were in the service in these 
industries, on the War Labor Board and as a United States delegate 
in France to a textile conference of the ILO when the governments 
and delegates of these socialistic countries voted together, and we went 
there outnumbered, and with a completely he ‘Ipless feeling, and that 
is the feeling I had serving on these industry committees. 

It is the government of men and not of laws, and I don’t think we 
should allow it in this country. 

There is also a certain pyramiding of wage costs involved here, for 
any overtime must be compensated for at time and one-half the regular 
rate. 

It is not possible for anyone to say with assurance what constitutes 
a substandard rate of pay. What may be considered as substandard 
in one area or locality may be entirely adequate in another area or 
locality. It is here that the forces of our free economy come into play 
and, through collective barargaining, as well as other means, tend 
toward adjustments in keeping with local conditions and cireum- 
stances. 

Senator Dovueias. Mr. Moore, you now touch on an important point. 
It is frequently said in justification of the generally lower wage scale 
in the South that this is excusable on the ground that living costs are 
lower inthe South. Do you think that is true? 

Mr. Moore. Sir, I think that is too general to answer with a “yes” 
or “no,” if I could be permitted to go further. 

| would like to also say, now, that you have brought it up, Senator, 
that the lowest wages in our industry are not paid in the South. The y 
are paid in certain other sections of the country. Now, we won't go 
into that. And statistics show that. But I think certainly in any 
rural community a man can live more cheaply than in a metropolitan 
community, and I would say generally, sir—of course there could be 
exceptions—that the cost of ‘living i in the South is lower than in other 
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sections of the country because of climatic conditions, because our 
communities are usually rural rather than metropolitan, although we 
do have some fairly good-sized cities, and in those cities I couldn’t say 
as to that. 

Senator Doveias. Of course, it is true that the fuel bill is lower in 
the South. 

Mr. Moore. Yes, sir; and the clothing cost is lower because they 
don’t have to wear as warm clothing, and other costs are lower; the type 
of construction of the houses, sir, is very different. We don’t have to 
have storm windows, or so much insulation, or all of that down there. 

Senator Dove.as. Of course, as you are aware, the Bureau of Labor 
Statistics takes an identical budget and prices this budget in different 
cities of the country so that you get the cost of an identical standard 
of living in various cities. I have a table before me which is drawn 
from the Bureau of Labor Statistic’s C ity Worker’s Family Budget 
and which shows the cost in New Orleans to be $3,812 for a family of 
four; in Jacksonville, Fla., $4,202; in Atlanta, Ga., $4,315. I am 
interested to notice that the cost in my city of Chicago, which has 
normally been regarded as a high-cost city, is $4,185 or less than the 
cost in Atlanta and slightly less than the cost in Jacksonville, Fla., 
though it is above the cost of New Orleans. The cost in Mobile, Ala., 
is $3965 9, and in Richmond, Va., it is $4,338. 

It is my impression that the regional differences in the cost of living 
are much, much less than commonly claimed, between cities of appre- 
ciable size, and as regards the difference between large and small cities 
I remember an investigation in Massachusetts which indicated that 
food costs in the smaller cities in Massachusetts were actually higher 
than in Boston because the food had to be shipped into Boston and 
shipped back from wholesale places to the smaller cities. 

Now, in the smaller cities where you have garden plots that, of 
course, does decrease costs. I think that is now more widespread 
in the South than it was 40 years ago in the mill villages. 

But it would seem to me that the so-called lower cost of living in 
the South was in large part not so much the lower cost of an identical 
standard of living, but the cost of a lowered standard of living. 

Mr. Moore. Sir, with that I wouldn’t agree. I could take you to 
certain sections in the North, or in the South, where the standard of 
living is not what you or I would like to see it, but I would say gen- 
er ally that the production worker in the South, everything considered, 
lives better than the production worker in the North that is crowded 
into these—I wouldn’t call them tenements, I would say lower-cost 
apartments. 

Senator Doveras. Well, it is perfectly true the conditions in Lowell 
and Lawrence, New Bedford, Fall River, Paterson, Passaic, and some 
of the textile centers of the North, have been very bad. There is no 
doubt about that, and we are not proud of those conditions at all. 
That is perfectly true. 

Mr. Moore. All I know, Senator is my own observation of that, and 
1 don’t know what factors were considered in that, but I would like to 
ask that man if he went to Saxapahaw, N. C., or Greenville, Miss., or 
places of that size, he would find a different situation. There has 
grown up in the South an industrial community combined with a 
rural community. We have the curb markets where vegetables and 
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meat and good country hams can be bought much more cheaply than 
they can in those few areas you named, and all of those have a decided 
eifect on the cost of living. 

I would like for you to come down and see us some time, and take 
you around. 

Senator Dove as. I have visited the South frequently, and always 
with great pleasure. 

Mr. Moore. Thank you. 

This, in our judgment, is in accord with the basie purpose of the 
Fair Labor Standards Act, and we strongly urge that this purpose 
not be subverted to the end that it becomes an economic control device 
ultimately fixing all wages by legislative fiat. 


Il. COVERAGE 


Under present law every employer is required to observe the mini- 
lium wage and overtime provisions of the act with respect to “each 
of his employees who is engaged in commerce or in the production of 
voods for commerce.” By definition, an employee is also covered 
hy the law if he is engaged in “any closely related process or oceupa- 
tion directly essential to the production” of goods for commerce. 

Prior to 1949 the act had been so broadly applied as to include 
e mploy ees whose work was extremely remote from the actual produc- 
tion of goods for commerce. Consequently, the Congress, in its 1949 
rmendments, substituted the phrases “closely rel: ited” and “directly 
essential” for the word “necessary,” as contained in the original provi- 
sion respecting production. 

The purpose, as stated by the conference managers on the part of 
the House, was “to narrow, and to provide a more precise guide to, 
ihe scope of its coverage” (95th Congressional Record, 14874). 

Under present law, therefore, the test for coverage of the wage-hour 
law is the work performed by the individual employee and not the 
character of the employer's business. 

Senator Dovetas. Mr. Moore, in order to keep the record straight, 
! want to say that I have looked up the record of the bill in the House 
which passed the Senate, and this conference report to which you 
refer. It is true, as I said earlier, that these amendments were put 
in by the House, and the Senate reluctantly acceded to them in order 
to get. any bill at all, so the skirts of the Senate are clean as regards 
this situation, or in your opinion you may give the praise to the House 
and the blame to the Senate, but this was not any work of ours. 

Mr. Moore. Well, sir; we would like to strongly urge that this be 

taken into account in this law because we think that total governmental 
control of this type could lead to socialism, and I know neither you 
nor I would want that. If Government controls wages then Govern- 
ment controls a lot of other things, and in talking w ith representatives 
of employer groups from some of the E uropean countries who have a 
socialistic economy, I would say that that is one reason they have not 
recovered as they should, because there is no incentive over there for 
either the employer or the worker, and it is a very sad condition. 

We think that these matters should be left to the natural workings 
of the economy rather than the artificial workings. 

Nothwithstanding this clear effort to narrow coverage, the act con- 
tinued to be applied substantially in the same broad manner as before 
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(‘ongress expressed its purpose to remove from its coverage e mplovees 
who are in occupations or processes periphery to the production of 
goods for commerce. Accordingly, we urge this committee to in- 
clude language appropriate to exclude from coverage all employees 
whose occupations are not truly “closely related” and “direc ‘tly essen- 
tral” to production. 

Pending before you, however, are proposals to e same even further 
the coverage of the Fair Labor Standards Act. S. 662, for example. 
proposes to make the statute applicable to the seas of “every 
employer who is engaged in any activity affecting commerce.” The 
phrase “activity affecting commerce” is defined to include “any activ- 
it V in commerce necessary to conmmerce or ‘ompet ing w ith any act iv ity 
in commerce, or where the payment of wages at rates below those pre- 
scribed by this act would burden or obstruct or tend to burden or 
obstruct commerce or the free flow of commerce.” 

And right there, sir; I would like to say that that phrase could be 
very all-inclusive, and nobody would know where they stood, particu- 
larly the small companies that don’t have the staff to interpret these 
things as do the larger ones. It would create pandemonium almost 
as to whether a company was under the coverage, or wasn't under the 
coverage of the act. 

These provisions, if enacted, could extend the act, and, therefore, 
the Federal power over individual wage rates, to practically all phases 
of business activity. It could reach all employees of employers en- 
gaged in any activity “affecting commerce” notwithstanding the re- 
moteness of a particular employee's work to goods which may move 
in interstate commerce. The same would be true even though the 
employer's activity might be so remote as to have only an indirect 
Impact on commerce. 

The proposal embodied in S. 662 would thus provide for further 
and everexpanding Federal controls on the compensation to be paid 
and the hours of labor for employees in every community and locality 
in the United States. It would therefore seem to be at cross-purposes 
with the policies of the Labor-Management Relations Act which 
leaves the resolution of such questions to good faith collective bar- 
gaining between employers and employees. 

The proposed definition of “affecting commerce” is so indefinite 
that many employers would be unable to determine whether or not 
the act applied to their employees and litigation would be necessary 
in almost every borderline situation. This difficulty is illustrated 
by the problems raised by the decisions preempting State regulation 
in areas covered by the Taft-Hartley Act and the policy of the NLRB 
to refuse jurdisdiction over matters not having a direct impact on 
commerce, 

In this connection, it will be recalled that the original National 
Labor Relations Act was upheld on the theory that it applied only 
to labor disputes having or tending to have a direct, immediate, and 
substantial Impact on commerce. ¢ ‘onsequently, any attempt to apply 
the “affecting commerce” concept as broadly as is proposed by S. 
662 would raise serious constitutional questions. This would be 
especially true in any case brought to impose criminal punishments, 
for the definition, on its face. is so broad and vague as to lack the 
clarity required to sustain a criminal prosecution. 
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Even assuming, however, that the commerce power can be constitu 
4 tionally extended to the areas contemplated, the proposal should be 
3 rejected as a matter of policy. 

Senator Doveias. Now, Mr. Moore, if [ may interrupt, as 1 under 
stand it this section “affecting commerce,” uses substantially the same 
i language as the text of the National Labor Relations Act. That ts, it 
is designed to make coverage on minimum wage substantially the same 
as coverage under the original Wagner Act, and presently under 
Taft-H: rtley, 

Mr. Moore. I would say there is some little difference in that: 

I would like permission, Senator, if you like, to compare them for 
you. I would also say that the language in the National Labo 
Relations Act, if improperly administered, could cause a lot of con 
fusion, but as we say in here the NLRB has made it its policy to 
refuse jurisdiction over matters not having a direct: impact on 
commerce. 

Now, if the wage and hour law were administered in a loose and 
elastic fashion, as 1 just stated, it could cause pandemonium amone 
employers and employees, because none of them would know where 
they stood. We want.a closely defined definition on this, and we think 
that the coverage should not be broadened. 

Senator Dovenas. In other words, whereas under the National 
Labor Relations Act the issue primarily develops after union organ 
ization and arises in specific cases, the Fair Labor Standards Act would 
be universal in its application, and then employers might find thas 
they were included without believing they were included. 

In other words, they would not have the advance notice that they 
would have under the Labor Relations Act / 

Mr. Moore. Yes, sir; the unfortunate thing about this type of law 
is in order for a man to understand it, or come somewhere near unde” 
standing it, he had to read not only the law but a whole book of reg | 
lations, and when lawyers and courts disagree on it how do you expect 
a small businessman to know where in the world he stands / 

Senator Doveitas. When lawyers begin to write on a subject how 
can you expect the laity to understand it / 

Mr. Moore. I have heard lawyers cussed and discussed, and they 
are just like any other type of people, there are some good and some 
not so good. 

Senator Douve.as. Yes, but they have the habit that the Egyptian 
priests had of making their statements so complicated that the average 
man cannot understand them. 

Mr. Moore. Wouldn't the answer be for you fellows in Congress 
to define the law so it would not be an involved necunanihand 

Senator Dove as. We tried to do that, but the lawyers always 
outwitted us. 

Mr. Moorr. You stay up with them pretty well, I think, and that 
is what we are asking for here, to define the scope of the law and not 
to broaden it so as a man wouldn’t know where he stood. A man 
might be hailed into court, a perfectly substantial citizen, on a crimi- 
nal charge on something that a year and a half ago he didn’t know 
anything about. 

Senator Dove.as. You say that this law in its effects would be 
retroactive whereas the national labor relations law is not retroactive, 
but you define jurisdiction case by case as it comes up. 
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Mr. Moore. A man knows when and where the lightning is hitting 
him under that law. Under this some poor fellow with a small plant 
out in the backwoods wouldn’t know where he stood, and all of a 
sudden he would be in a criminal court. 

Senator Doueias. You won’t mind my jesting with you if I say I 
am very glad to hear you defending the National Labor Relations Act. 

Mr. Moorr. Some parts of it I would defend, and others I would 
not defend. 

May I say that / 

Senator Doveias. Yes. We will regard that as a drawing back. 

Mr. Moore. Of course we are not discussing that. 

I think that could very well be changed in some places, and you 
and I might not disagree as to where the changes should be made. 
As is well known, the extension over the past several years of the 
Federal Government into almost all areas of our economy has re- 
sulted in serious restrictions on the power and authority of the States 
as to matters which traditionally fall within their province. 

We believe it should be the policy of the Congress to promote and 
strengthen State sovereignty rather than continually to expand Fed- 
eral regulation of and control over the lives and activities of our 
citizens. The “affecting commerce” concept, contained in S. 662, 
we believe proposes suc +h Federal regulation and control. In so doing 
it demonstrates a purpose to convert the Fair Labor Standards Act 
into a measure which could eventually result in governmental control 
of our industrial economy. Therefore, we believe that Congress 
should reexamine the original purposes, objectives, and intent of the 
original legislation before considering further extending and expand- 
ing Federal wage and hour laws. 


III. EXECUTIVE, ADMINISTRATIVE, AND PROFESSIONAL EMPLOYEES 


Some of the proposals before the committee would expand coverage 
of the statute by removing or materially modifying the existing ex- 
emptions for employees engaged i in retailing, in processing of agri- 
cultural and dairy products, in lumbering and forestr Vv, in newspapers, 
telephone exchanges, and street railways. 

As indicated earlier, we believe the existing exemptions should be 
broadened rather than narrowed because we believe it is contrary to 
sound policy to push Federal regulation to such extremes. It is our 
understanding that witnesses from those industries will testify before 
the committee. Accordingly, we shall discuss only the changes pro- 
posed in the exemption for executive, administrative, and profes- 
sional employ ees. 

Section 13 (a) exempts from the wage and hour provisions of the 
act “any employ ee employ ed in a bona fide executive, administrat ive, 
or professional” capacity, as such terms are defined and delimited by 
administrative regulations. 

Here, sir, is one of the things about which I was talking. 

One of the requirements for exemption under the present. regula- 
tions, effective Janu: iry 25, 1950, is that so-called white collar em- 
ployees must be compensated on a salary basis at not less than $55 per 
week, $2,680 per annum, for executive employees. and $75 per week, 
$3,900 per annum, for administrative and professional employees. 
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Now, right there, sir: a man is either an executive employee or an 
administrative employee, or he isn’t. He might be making $50 per 
week in a small plant, $100 per week in a larger one, but we think it 
is the description of his duties which should control rather than what 
he is paid. 

Do you see what I mean, Senator / 

Senator DovGias. Who would describe the duties ¢ 

Mr. Moorr. I wish you would do it under the law. You have de 
scribed the duties there under the present law as being any employee 
employed in a bona fide executive, administrative, or professional 

capacity. Now, that is certainly clear enough and yet they go further 

and put it on a money basis, where one man might be just as much in 
an executive or professional capacity as another, but might be in a 
small company where the whole scale is low for the executives, and 
might be paid $40 or $50 per week in his community, and that might 
be as much as $100 aw eck i in New York or New Orleans. 

Senator Doveras. Of course, section 13 (a) allowed this to be de 
fined and delimited by regulations of the Secretary of Labor. 

Mr. Moorr. Yes. 

Senator Dovetas. I think this has always been so since the original 
act. We have also had a money test, I am informed, because of the 
possibility of evading the overtime provisions of the act by giving a 
worker the title of supervisor, or executive. The act could be evaded 
as far as the time and a half for overtime was concerned for a wide 
variety of employees who, in fact, were not executives or supervisors. 
You can create an almost infinite number of straw bosses. 

Mr. Moore. Sir, the wage and hour inspector has the right to talk 
to the person involved when he comes in and finds out from him what 
his duties are. 

Senator Dovetas. Of course that creates a terrific problem of decid- 
ing i in each individual case. 

Mr. Moore. Well, it doesn’t create as much of a problem as saying 
that a man in Sparta, N. C., say, should be measured with the same 
yardstick as a man in New York where the living costs are so different. 

Do you see what I mean, sir? 

Senator Dovenas. Yes. 

Mr. Moore. And where the working conditions are so different. 

There are a lot of small mills scattered all over the country employ- 
ing from 8 to 50 employees, and a man might be the superintendent of 
cone of those mills and not make $50 a week in any section of the 
country, and yet under this regulation he might be the whole execu- 
tive force in the mill and still wouldn’t be subject to exemption under 
the act, and we think that is decidedly unfair and unrealistic, and that 
comes of setting a money yardstick. 

Senator Doveras. I had a friend once who was sort of a soldier of 
fortune, and went down to Central America and became an admiral 
in the navy of one of these Central American Republics. I found out 
later that the navy consisted of 12 admirals and 4 sailors. 

Now, there is always the danger that you will get a large number of 
supervisors and executives. The people may be given titles, but not 
overtime pay. 

Mr. Moore. Sir, a company like that couldn’t stay in business too 
long. As you say, you have to have the generals, the corporals, the 
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privates, and so forth, and we think this is most unrealistic, and we 
are urging that Congress do something about such regulations as that. 

The salary test is not included in the statute. On the contrary, the 
act seeks to make clear that employees are exempt if — ed ina 
bona fide executive, administrative, or professional capacity. 
Nothing in the legislative history indicates an intention to establish 
minimum salary requirements. Rather, by speaking of bona fide 

capacity it is clear that the test of exemption was whether the content 

of the job and the nature of the work performed made particular em- 
ployment truly executive, administrative, or professional in nature. 
Accordingly, we believe it should be made clear that the work per- 
formed and to be performed should be the standard for exemption of 
white collar employees, and that no arbitrary minimum salary rates 
should be established or made a factor for consideration. 

Senator Doveias. Mr. Moore, if I may interrupt again, the langnage 
in the 1949 act was the same as the language in the original 193s act 
It issimply carried over. 

I once read the legislative discussion of the 1958 act. That was a 
good many years ALO, and my memory is not clear as to whether this 
point. was disc ussed in the congressional debates in 1938. But Tam 
informed that from 1939 on, by : administrative regulations, then in the 
hands of the administrator, the salary test was imposed. When the 
act was revised in 1949, Congress had before it the experience of a 
decade during which the test was applied, and it carried over virtually 
the same language. 

The only change that it made was that instead of the Administrator, 
The Secretary of Labor was given the power to define and delimit 
bona fide executive, administrative, professional, or local retailing 
occupations. 

Mr. Moore. Yes: and as I understand it, Congress thought that 
would cure a lot of these involved regulations, but it hasn’t seemed 
to do it, and we are asking you all to cure it by not broadening the 
powers, and by more clearly defining the powers and striking out this 
money yardstick. 

I don’t think that a wrong done over 10 years makes it right. 

Senator Doveras. [am simply saying that Congress did not appre- 
ciably change the language in 1949. The only change that they made 
was in the person who was to wield the authority ‘and I think that 
was due to the fact that the Wages and Hours Division instead of 
being a separate agency, as was originally the case, was put under 

the Department of Labor. 

I am informed by Mr. Forsythe, counsel for the committee who has 
studied the subject very carefully, that the original terms of the 
1949 act were identical With the i938 act, and the change from the 
administrator to the Secretary of Labor came about under one of the 
President’s reorganization plans. 

Mr. Moorr. Yes: and I think C ongress in 1949 thought that they 
would cure that situation in the administration, but apparently it 
hasn't been cured, and we are asking Congress this time to cure that. 

Senator Dovetas. The principle “has not been changed since the 
original regulations were issued under the 1939 act. 

Mr. Moorr. This money yardstick is still there, and we are asking 


you to strike that out and put it on a realistic basis. 
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The salary test is not included in the statute. On the contrary, 
the act. seeks to make clear that employees are exempt if employed in 
a bona fide executive, administrative, or professional capacity. Noth 
ing in the legislative history indicates an intention to establish mini 
mum salary requirements. Rather, by speaking of bona fide capacity 
it is clear that the test of exemption was whether the content of the 
job and the nature of the work performed made particular employ- 
ment truly executive, administrative, or professional in nature. Ac 
cordingly, we believe it should be made clear that the work per 
formed and to be performed should be the standard for exemption 
of “white collar” employees, and that no arbitrary minimum salary 
rates should be established or made a factor for consideration. 

One of the bills, S. 662, before this committee, however, proposes 
to make the present exemption effective only for “white collar” em 
ployees “earning, on a salary basis, at the rate of $6,000 or more per 
mame 

This requirement would represent such a radical increase in the 
minimum salary requirements that without question many employees 
in the administrative, executive, and professional categories would 
lose their exemption, and many others would be prevented from acquir 
ing exempt status. 

I also know, sir, of some owners of business that would come under 
wage and hours law under $6,000 per annum, small businesses, and it 
-hows you how unrealistic a money yardstick is. 

To lose or fail to ac ms exempt status might, because of the over 
time penalty, mitigate against chances for improve ment and advance 
ment of young white-collar employees. This could result because 
of the statutory definition that “employ” means “to suffer or permit 
to work.” Many young men and women who are just beginning 
careers In executive, administrative, or professional capacities seek to 
improve their abilities by working or rilidieinn at home or after nor 
mal office hours. Yet under the law such work or study could be 
construed as being for the benefit of their employer and thus working 
time for purposes of the overtime provisions of the statute. Under 
such circumstances, the employer, to protect himself, would need to 
take whatever steps were necessary to make certain that he did not 
“suffer or permit” such work. 

We submit the law should never be permitted to act as a deterrent to 
ambition or the development of ability. Neither should it be permit- 
ted to to hold a stopwatch over men and women who are employed in 
bona fide executive, administrative, or professional capacities merely 
because they are not paid at an arbitrarily established minimum salary 
rate. 

Senator Doveias. Mr. Moore, has the act been so interpreted in the 
past that study at home or after normal hours is employment? Has 
that been interpreted as employment 

Mr. Moorr. If a man stays at his desk and studies; yes. We have 
cases of lots of men who would like to study because of figures they 
ail like to study, because figures which would not help the com 
pany but would help them in their studies are ony available at the 
office desks. Lots of men and women would like to keep their private 
books of account at their desk and post them after working hours, 
and we cannot help them stay because it could be constrned and we 
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might be subject to a suit 2 years later over an accumulation of over- 
time work which had nothing whatever to do with company work. 
Senator Doveias. Have you ever been subject to such a suit ? 
Mr. Moorr. No, sir: we have been fortunate, but we have had to 
be extra careful about it, and have had to explain to these people that 
we had to have a rule on that, and we don’t think that is too good. 









IV. STATUTE OF LIMITATIONS 











S. 662 also proposes to repeal section 6 of the Portal-to-Portal Act 
of 1947, which established a 2-year statute of limitations on wage ac- 
tions brought under the Fair Labor Standards Act, the Ww alsh- 
Healey Public Contracts Act, and the Davis-Bacon Act. In its place, 
S. 662 proposes a 6-year statute of limitations for the Fair Labor 
Standards Act, and complete removal of a limitation period for the 
Walsh-Healey and Bacon-Davis Acts. 

Merely mentioning the Portal-to-Portal Act will serve to recall to 
memory the 36 billion claimed to be due employees as a result of the 

‘walking time” question involved in the Mount Clemens Pottery Co. 
decision. This threat to the National Treasury was eliminated by the 
Portal-to-Portal Act, which established the 2-year statute of limita- 
tion as one means of preventing similar future unexpected and retro- 
active windfalls resulting from new interpretations of the law. 

Kmployees who have not been paid in accordance with the law are 
normally aware of their rights shortly after they have received their 
pay at the regular pay period. 

In our experience, they are quite aware of them. You make the 
mistake of 10 cents in a week through a typogr aphical or clerical error, 
und the man is in there to see you the next morning. 

In any event, 2 years should be sufficient time in which to file actions 
having any merit. We, therefore, urge the committee to continue the 
pr esent statute of limitations without change. 



















REPEAL 





OF THE WALSH-HEALEY 





ACT 





While the purpose of this hearing is directed to proposals to increase 
the minimum wage and coverage of the Fair Labor Standards Act, we 
would like to call your attention again to a troublesome situation con- 
fronting American manufacturers in the field of wage-and-hour legis- 
lation. 

As members of this subcommittee know, American industry is sub- 
ject to two Federal statutes controlling wages and hours of their em- 
ployees, the Fair Labor Standards Act of 1938 and the Walsh-Healey 
Public Contracts Act of 1936. The latter statute was enacted under 
the authority of the Government to prescribe terms and conditions in 
Government supply contracts. It predated the Fair Labor Standards 
Act by 2 years and was passed while Congress was in doubt as to its 
constitutional power under the commerce clause to establish minimum 
wages and maximum hours for industry generally. 

The subsequent enactment of the Fair Labor Standards Act, how- 
ever, did not result in repeal of the less-comprehensive Walsh-Healey 
Act, thereby causing considerable confusion, overlapping, and dupli- 
cation in obligations and liabilities under the two statutes, since almost 
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all employers performing Government contracts are also subject to 
the Fair Labor Standards Act. 

Thus, an employer producing both commercial products and goods 
under a Government contract is subject to two Federal laws regulating 
wages and hours. The employer must thereby not only comply with 
the almost countless rulings and interpretations under the Fair Labor 
Standards Act, but he must also comply with rulings and interpreta- 
tions under the Walsh-Healey Act. 

The statutes differ in their coverage, in overtime requirements, in 
the employment of child labor, in wage rates, and in record-keeping 
requirements. 

As is generally well known, the Secretary of Labor is continuing a 
program of determining the “prevailing minimum wage” in many in- 
dustries doing any substantial business with the Government. Of 
those thus far announced all have been substantially above the 75 
cents-per-hour minimum fixed by the Fair Labor Standards Act. For 
example, in basic steel the “prevailing minimum” was determined to 
be as high as $1.23 per hour in certain areas; aircraft $1.05; in one 
segment of the chemical industry $1.40 per hour was fixed. 

Senator DovuGias. What is the wage in your industry under Walsh- 
Healey ? 

Mr. Moore. Sir, it was set at $1, but there is now an injunction 

against that on the ground that the Secretary of Labor didn’t define 
loe ality as meaning the whole countr y. 

Senator Doveras. Under the Holtzoff decision ? 

Mr. Moore. Yes. 

Senator Doveias. The wages in woolens are higher than in cotton 
textiles ? 

Mr. Moore. Yes, sir. 

Senator Doveras. Thank you. 

Mr. Moore. These are the minimum wages which must be paid in 
affected industries for work on Government contracts. The minimums 
tixed by the Secretary under the Walsh-Healey Act are not the mini 
mums paid in the industry but are more in the nature of the “going 
rate” since “the first significant cluster” of wage rates is usually “fixed 
as the prevailing minimum which must be paid. 

It is, of course, true that there are many higher rates in some of 
these industries. 

It may also be a fact that in some companies, particularly the larger 
ones, no adjustments would be required in order to conform with the 
Secretary's order. 

In most instances, however, fixing any such minimums as these for 
work on Government contracts would require adjustments of rates all 
the way up the scale in order to maintain the differentials which have 
hitherto existed. 

It is obviously impractical for a company to try and maintain one 
schedule of rates for private commercial work and another for Gov- 
ernment work. This condition is frequently further complicated by 
the fact that one company with a diversified line of products may be 
subject to several different Walsh-Healey minimum rates which means 
that the highest will have to become the standard for the whole plant. 

And our company was whipsawed in just that way between the cot 
(on minimum and the woolen minimum. 
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Senator Doveras. Because of the mixed factors ? 

Mr. Moore. That is right. It was defined where we used more 
than 50-percent wool—and we were making wool garments for the 
Government, and we had two Walsh-Healey minimums to comply with 
as well as the Fair Labor Standards Act, and it might be interesting 
to you to know that in our unionized mill, which is a continuous 
operation, the business agent and I both agreed that we couldn’t 
interpret the regulation under our operation, so we agreed on a stand- 
ard workday we started at 7 o’clock one morning and ended at 7 
o'clock the next morning, and we made a stipulation and signed it; he 
took it in his files, and we put in ours, and we put the same regulation 
in in the underwear mill and a Walsh-Healey inspector came in and 
said we were subject to a violation because we had used that, it should 
be midnight to midnight under the Walsh-Healey law, and we paid 
$45 and something because we got a man in at 8 o'clock in the morning, 
and then got him in at 7 o'clock the next day, or some such thing as 
that, and we were totally unaware of it, and doing it under an agree- 
ment with the union in another plant. 

It shows you the impracticability of working under two laws relat- 
ing to the same subject matter. 

Walsh-Healey minimum-wage determinations, when ordered, bring 
about almost immediately a whole series of intraplant inequities due 
to the necessity for maintaining differentials. Wage rates must be 
adjusted upw ard all along the line. In due course, another determi- 
nation becomes appropriate and inevitably a higher minimum will 
have to be fixed. The effect of a new minimum-wage determination 
cannot be limited to the industry for which it is made. Thus a new 
minimum-wage determination in one industry will require other com- 
panies in the same community or area to make conforming adjustments 
if they are to maintain past differentials as well as successfully com- 
pete for a fair share of the available manpower. It is clear that as a 
direct result of relatively few Walsh-Healey_ proceedings, wages 
throughout the industry will be increased and price increases for 
everyone, including the Government, would probably be necessitated. 

There are other shorte omings in the Walsh-Healey Act, to say 
nothing of the many duplications between it and the Fair Labor 
Standards Act. The fact that it operates in a manner to increase costs 
to the Government; that it constitutes an obstacle in the way of dis- 
seminating Government. contracts to small businesses; that it requires 
duplicate recordkeeping and sets up different child-labor standards 
from those of the Fair Labor Standards Act, and that it has entirely 
outlived the purpose for which it was initially enacted, all argue 
strongly for congressional repeal of the Walsh- ‘Healey Act. 

We therefore sincerely suggest that this subcommittee reappraise 
the necessity for maintaining ‘two Federal statutes on w ages and hours. 
We urge that the Walsh-Healey Act be repealed. 

Senator Doveras. Thank you very much, Mr. Moore. 

Mr. Moore. Thank you, Senator, very much, for your kind attention. 

Senator Doveras. It has been a pleasure to listen to you. 

May I ask if the National Association of Manufacturers oppose the 


administration’s proposal to raise the minimum from T5 cents to 90 
cents ¢ 
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Mr. Moore. Sir, we oppose the principle of continually increasing 
the minimum, and we oppose the principle of this type of Federal 
control. 

Senator DoucGias. Then you do oppose the increase to 90 cents ¢ 

Mr. Moore. We have never taken a position that a minimum should 
he 75 cents, 85 cents, 90 cents, 45 cents, or 50 cents. 

Senator DovGias. You are opposed to legally fixed minimum wages, 
period ¢ 

Mr. Moorr. We are opposed to the principle of that type of Federal 
control, ves. 

Senator Dovcéuas. Then if you are opposed to the principle you 
ire Opposed to the principal act, and opposed to any proposals to 
ruse the minimum. 

Mr. Moore. I think several conclusions might be drawn from that, 
depending upon the viewpoint. 

Senatr Dovuguias. I am trying to find out. I 
area of ambiguity. 

Mr. Moore. Yes, I thoroughly agree on that, and | hope you under 
stand that Iam not trying to dodge a question. 

Senator DouGias. I understand. 

Mr. Moore. [am simply stating the position of the association. 

Senator Doveras. Well, what is the position ¢ 

Mr. Moore. That we are opposed to the principle of this type of 
Federal control that even assuming that it is here and must be dealt 
with, we are opposed to the principle of continually trying to create 
an artificial type of economy through continually raising minimums. 

Senator Dove6nas. That is, if vou had your way you would re — it ¢ 

Mr. Moorr. If I had my way I would love to see it repealed, sir, 
and let the incentive of the American people build the country as a 
did for about 200 years before this type of legi ation was ever 
invented. 

Senator Doveias. And, since you regard this—I am not using a 
question-begging phrase, but simply a graphic illustration—as a kind 
of rabid dog bite, if 1 bite is bad vou would think that 2 bites were 
worse. ’ 

Mr. Moore. I would chink continual bites were terrible. 

Senator Dousias. If 75 cents is terrble, 90 cents would be worse, 
1 would be still worse, and $1.25 just terrible / 

Mr. Moore. As I say, we have never recommended any dollars-and- 
cents minimum. We oppose it on principle, and we are presenting 
this statement with that in mind, sir. 

Senator Dovucnas. Then if you oppose it on principle, you are 
opposed to the 90 cents minimum / 

Mr. Moore. Sir, I said that several conclusions could be drawn from 
that, depending upon the viewpoint. 

Senator DovGias. As I say, we want to reduce this area of shadows 
and get a clear light concentrated on the issue. I don’t want to 
pressure you unduly. 

Has the National Association of Manufacturers passed any resolu- 
tion on this subject / 

Mr. Moorr. We have a statement of policy and under that state- 
ment of policy this is the position that T read to you of NAM. 

Senator Doveras. Are you going to fight the 90-cent proposal 4 


vant to reduce the 


= 
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Mr. Moore. I cannot speak for individual members, Senator, but 
I have read you our position here today, and you can take it. 

Senator Doveras. It still leaves me with a good deal of doubt, but 
perhaps it can be cleared up. 

Mr. Moore. Sir, I would like to say from a competitive standpoint 
raising the minimum would help our company but I think we free 
Americans, with future generations in mind, ought not consider selfish 
immediate advantages but should look to the long-range future of the 
country, and I feel my associ: ites in the « assoc iation feel that w ay. 

I feel, generally stated, this increase in the minimum, while we 
cannot take any position on the actual dollars and cents, and never 
have, would inure to the benefit of the larger companies and ours 
while a comparatively smal] company, is considered a large company 
in the industry, and substantially hurt the small companies. 

That is my feeling about it, and that is my persona! belief on it. 

Senator Doveias. Do you take any position on the exte nsion of cov- 
erage proposed by the Secretary of Labor, namely, to include multiple 
retailing and hotel units extending across State lines? 

Mr. Moore. Our position as read here is that coverage, if anything, 
should be narrowed rather than broadened. 

Senator Dovetas. So I take you are oe to that. 

Now, one or two questions of fact. I do hope that your statisticians 
will submit figures on what they believe a raise to 90 cents, $1, and 

$1.25 would do to labor costs. Then I would like to have them submit 
also material on the effect on total cost, because, of course, total cost 
is different from labor cost and figures on productivity per man-hour. 
Also one of the puzzling things that we are trying to work out is the 
relationship of total manufacturing cost, of which labor cost is an 
ingredient, to final sales price, so as to test the ultimate effects passed 
on to the retailers, assuming that retailing is not appreciably broad- 
ened under the act. 

Mr. Moore. Senator, that varies according to the type of product, 
the type of work done within an industry.. I ‘know that in some indus- 
tries the relation. of labor cost to the cost of the product. is as low as 
10 percent, and that in others it is as high as 75 to 85 percent. 

Senator Doverias. We are trying to get the differentiations between 
hosiery, for example, shirts, and so on. 

Mr. Moore. It would be difficult to arrive at an average with that. 
variation, though. I am not talking only about my industry. I know 
of some industries where the labor cost is 10 percent of the cost of 


the product, and in others such as the printing industry, for exam- 
ple, certain types of screen printing, and all, it is probably 85 percent 
of the cost, or 90 percent. 


Do you see what I mean, sir? 


Senator Doveras. Well, will your statisticians be willing to work 
with our staff on this matter ? 


Mr. Moore. Sir, [ will be willing to consult with our members of 
the association on it, and if we cannot do it. we will be glad to tell you. 


Senator Doveias. Let me say our staff would w sleome any further 
material you can submit. 


Mr. Moorr. Thank you very much. 


Senator Doveras. Thank you very much, Mr. Moore. I have en- 
joyed having you as a witness, and appreciate your being here. 
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You will understand some of the difficulties under which the com 
mittee is laboring. We hate something like 106 employer witnesses 


that we have agreed to hear, and now at the conclusion of almost 2 
hours we have heard the opening gun. 

Mr. Moore. I want to thank you for your courtesy. I had a very 
nice exchange of correspondence with you a year or two ago on Gov 
ernment economy, and we certainly agree on that. 

(The following information was later received for the record :) 


SUPPLEMENTAL STATEMENT TO TESTIMONY OF THOMAS ©. Moork, CHAIRMAN 0! 
rHE INDUSTRIAL RELATIONS COMMITTEE, NATIONAL ASSOCIATION OF MANt 


FACTURERS 


In accordance with the several requests of Senator Douglas (in the course 
of my direct testimony of April 27) for certain statistical data and factual infor 
mation, I have asked the research department of the National Association of 
Manufacturers to prepare a supplemental statement dealing with the particular 
questions raised by the chairman. 

The report by the NAM research department is given below. 


RESEARCHIT DEPARTMENT REPORI 


The National Association of Manufacturers’ research statisticians have avail 
able to them only the same identical data and reports of governmental and 
private groups that are available to all responsible researchers and other 
interested persons. The association does not collect wage data from its mem 
hers nor any other regular statistics. The association does not. have access 
to any of the books or records of its member firms nor does it ever seek such 
access, or the highly confidential information which might be contained in those 
books and records. Consequently, the problem of obtaining further data along 
the lines suggested by Senator Douglas on April 27 confronts us with the same 
handicaps and limitations that are faced by his own statisticians. 

It is unfortunate for all of us that such serious limitations of statistical] 
data do exist. If this report is not as fruitful as might be desired, the reasons 
will be understandable. 

Our presentation, in dealing with the results of previous changes in minimum 
wages, referred to the effects which we had seen taking place and which had 
heen encountered in our own experience. It is our conviction that the absence 
of general statistics does not and cannot detract at all, nor can it have any bear 
ing on what has in fact happened to individual companies. 

There were four principal statistical problems on which the chairman re 
quested additional data. These four problems are itemized briefly below, along 
with our findings or comments in each instance: 

1. The chairman requested data on changes in wage differentials as between 
skilled and unskilled workers since 1950. The United States Bureau of Labor 
Statistics does not publish either overall or industrywide time series data on 
skilled and unskilled workers such as would be necessary to reflect changes in 
wage differentials between these two classes of workers. Some years ago, the 
National Industrial Conference Board compiled such figures but discontinued 
them. Therefore, it is not possible today to cite the recent trend in wage dif- 
ferentials between skilled and unskilled workers generally. This does not mean 
that there are no statistics whatever on the subject. It is our conclusion, how- 
ever, that such statistics as do exist are so limited and spotty as to prevent their 
use as basic facts of national significance in the determination of publie policy. 

In this connection the testimony to which this report is supplemental stated: 
“The effect of an increase in the statutory minimum wage would undoubtedly 
be to increase wages all along the scale. It would certainly have some effect on 
the wages of persons already well above the proposed minimum. It is incon- 
ceivable that the more skilled persons in any industry would permit the un 
skilled workers in the same plant to be raised without demanding an increase for 
themselves which would at least partially preserve the differentials. Thus any 
increase in the minimum wage set by law would undoubtedly mean a general 
rise in the wage scale.” 

2. The chairman requested data on the impact of the new minimum wage in 
January 1950 upon (a) general labor costs and (>) general labor earnings. Un- 
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fortunately, we have available to us no significant overall data on general labor 
costs hor do we know of any accurate and dependable method of estimating them. 

Moreover, we have examined the now familiar report prepared by the United 

States Department of Labor entitled “Results of the Minimum-Wage Increase 
of 1950" which seems to emphasize repeatedly that in a matter of months after 
the new minimum went into effect in 1950 the Various other forces affecting wages 
became so predominant as to make it quite impossible to isolate or even identify 
the impact of the new minimum upon wages. It is our considered opinion that 
this survey proved to be, of necessity, almost worthless for the purposes intended 
to be fulfilled—as a result of the unusual pressures and distortions that were 
brought about during the Korean period. It seems to ns that the results of this 
“urvey serve to emphasize the fundamental fact that there 
forces working upon Wages and the wage Structure at any given time and there 
are so many automatic adjustments and intangible or unmeatsurabie underlying 
changes in the wage structure that a complete 
and changes can never be obtained. In other words, the inability to isolate 
Statistically the effects of changes in the minimum wage holds trne hot only 
during periods of emergency, but also during honemergency periods, 
3. The chairman asked us to measure the indirect effects of higher minimum 
wages resulting from upward pressure upon the various differentials as the 
minimum moves up. Once again we find that in this connection there are vir- 
tually no significant data- -and quite certainly no overall data—on wage differ- 
tials treated as time series for purposes of analyzing the trends in differentials, 
There are indeed some sample studies which are extremely limited in their coy- 
erage and selectivity and which are often too spotty as to location to be of national 
or even regional significance. This is not said in a critical vein for we have 
erave doubts that it is possible to compile such data because of such difficulties 
as Variations in geographic differentials and the enormous humber of occupa- 
tions and skills in industry which seem to defy general definition and classifiea- 
tion for statistical] purposes, 

Mr. Moore pointed out in his prepared Statement some of the practical reasons, 
gleaned from experience and observation, why the effect of an increuse in the 
statutory minimum wage would undoubtedly be to increase wages all along the 
scale. Others have compared raising the minimum wage to lifting the bottom 
rung of a ladder— Whereupon the whole ladder moves up and the whole wage 
Structure is higher. In actual practice this may not oceur overnight, but the 
repercussions are felt continuously over a period of time in a sort of ¢hain 
reaction, and the effect is also broadened out at the higher levels where there 
are more workers and more industries affected. 

4. The chairman asked us to furnish figures 
minimum wage rates would do to labor 
to sales prices. We regret th: 
sige statistics based on 


are so inany diverse 


analysis of the separate forces 


indicating what various specific 
costs, to total manufacturing costs, and 
it a reply on this point must be confined to broad 
some rather plain assumptions because of the lack of 
Significant and accurate figures on labor costs in industry and on total mannu- 
facturing costs in industry, Moreover, because of the well-recognized variations 
and wide differences between cost ratios as between industry sroups—and even 
between companies Within an industry froup—such figures probably would not 
lend themselves to constructive general statements and conclusions eyen if the 
figures were available. 

Nevertheless, if we uwssume purely for purposes of illustration that 
wage increase of 20 percent raises actual wages in the lower levels by an average 
of 12 percent and eventually all levels above that move up about 10 percent, then 
the total honexempt payroll must be reckoned at least 10 percent higher. Thus 
unit labor costs move up at least 10 percent unless some new cost-saving factor 
is introduced. This move would wipe out profits in most companies unless prices 
could be increased accordingly without curtailing sales, production, and jobs. 
Hence, whether we slash profits or raise prices the results are undesirable and 
damaging to the economy. Moreover, it is important to recognize that as wage 
movements spread throughout the economy not only are direct wage costs in- 
volved but also the Wages included in the costs of materials, parts, supplies, and 
services are affected. In the final analysis, labor costs add up to a very high 
proportion of total manufacturing costs and prices, Consequently, the impact 
of a rising basic wage structure is far greater on total costs and on prices than 
if the rise in the wage struc- 
and not based upon produc- 

method of controlled infla- 


a minimum 


any available statistical data can reveal. Finally, 
arbitrarily imposed 
are merely indulging in a 


ture is artificially induced and 
tion and service. then we 
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tion—a deliberate wage-price spiral which can only harm the economy and the 
people. 

We wish to comment broadly on the relation between the questions that have 
been raised and the absence of statistics which would either reply to the ques- 
tions or which would specifically support the statements made in our testimony 

In the operation of industrial companies the history of previous changes has 
been that sooner or later traditional differentials in wage scales are either com 
pletely or partly restored by changes in the wage scale. It is, then, inevitable 
that the unit cost of operation and the overall costs of plant operation reach a 
proportionately higher level. 

While we recognize these serious limitations in the matter of obtaining the 
particular statistics that have been requested, we feel constrained to state frankl) 
that the lack of data indicated above is not necessarily to be regarded as a great 
loss nor cause for consternation, for at least two reasons 

One reason is that the composition and significance of statistics is known only 
to the experts, and the field of interpretation—which is open to everyone—may 
be subject to innumerable disagreements and misunderstandings. The other 
reason is that the National Association of Manufacturers opposes the type of 
Federal control which results from minimum wage legislation as a matter of 
principle and not as a matter of statistics or of statistical determinations. The 
association does not favor this kind of control legislation nor does it believe 
that it is a proper function of the Federal Government. 

Senator Dovenas. In view of the time which has been taken, it is 
going to be necessary to move most of the other witnesses to an after 
noon session, so we will convene again at 2 o’clock this afternoon. 

Now, are there any who have to catch early afternoon planes or 
trains ¢ 

Mr. Topp. Two of us, Mr. Chairman, Mr. Jesup and Todd. 

Senator Doucias. Well, I think we will take you out of your place, 
then, and ask vou to come forward and testify. We will try to get 


— 


( 
through with you this morning so that you can make your engage 


ments. 

Mr. Topp. Thank you very much, Mr. Chairman. 

Senator Doveias. And I will submit for the record a statement by 
former Senator Herbert R. O’Conor in behalf of the American Mer 
chant Marine Institute, which is in lieu of a personal appearance, and 
ask that it be made a part of the record. 

(The statement referred to follows :) 


STATEMENT IN BEHALF OF THE AMERICAN MERCHANT MARINE INSTITUTE, INC., 
BEFORE LABOR SUBCOMMITTEE CF COMMITTEE ON LABOR AND PUBLIC WELFARE OF 
THE UNITED STATES SENATE 

APRIL 27, 1955 

My name is Herbert R. O’Conor. I am Washington counsel of the American 
Merchant Marine Institute, Inc. The institute is composed of 54 United States 
steamship Companies operating over 6 million gross tons of American-flag pas- 
senger, tank, dry cargo, and collier vessels in the foref‘gn and domestic trades 
of the United States. 

The institute, on behalf of its member companies, desires to go on record in 
oppcsition to those provisions of S. 662 which would amend the Fair Labor Stand 
ards Act of 1938, as amended, so as to (1) eliminate the exemption of seamen 
from the minimum wage provisions of the act; (2) exclude the cost of board 
and lodging furnished seamen by the employers in connection with the computa- 
tion of the minimum wage; and (3) define the term “American vessel” for the 
purpose of the act to include “any vessel which is defined as a ‘vessel of the 
United States’ in title 18, United States Code, section 9, or which is documented 
or numbered under the laws of the United States.” 

When the Fair Labor Standards Act was first enacted in 1938, Congress real- 
ized that the unique character of the shipping industry made it impossible to 
apply the same rules and regulations applicable to shoreside employment and 
determined that seamen should be exempted from the wage and hour provisions 
of the act. Subsequent Congresses have continued to recognize the essential 
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difference in employment conditions and have refused to enact legislation which 
would bring seamen within the scope of the act. 

There are no new circumstances which require a departure from this policy, 
and its wisdom has been justified by the fact that the industry through collective 
bargaining has achieved the objectives of the act with a program which is tai- 
iored to fit the special needs of shipping. When in port, seamen now work on 
a 40-hour weekly schedule, and at sea, where operating conditions require a 56- 
hour week, seamen receive overtime for the additional service. The bill before 
you today continues the existing exemption for seamen as to maximum hours in 
recognition of the impracticality and lack of necessity for a legislative change. 


aides’ kaa 


EXEMPTION FROM MINIMUM WAGE PROVISIONS 


The proposed change in the law which would remove the exemption of seamen 
from the minimum wage provisions and provide a special method of calculation ra 
for determining conformity with the minimum wage appears even less necessary 
or desirable. Regardless of the Fair Labor Standards Act, and regardless of the 
fact that they have never been covered by that act, seagoing workers have been 
able to make advances in earnings and conditions which go far beyond those won 
by most other classes of American workers. 

As an example. an able seaman, who in 1939 averaged $82 per month, now 
earns about $528.65 per month. This represents more than 600 percent of his 
1939 pay. In addition he has other substantial benefits. He receives 4 weeks 
vacation for a continuous year of service and he is entitled to liberal welfare 
benefits, including life insurance and hospital benefits. Two pension programs 
ure now operating for unlicensed seamen, and additional programs for other 
seamen are under discussion. 

The following chart shows the current monthly basic wages and overtime (and 
penalty) compensation paid to the crew of a United States-flag (-—2 dry cargo 
vessel operating from Atlantic and gulf coast ports. This chart is representa- 
tive of the present earnings of crews on most American-ilag vessels. 


Monthly 


base wage Overtime Total 
nh itch Der asta niente nee 
SS es 4 a dnkelgeaheaee coped Spies $1, 124. 07 dak aie $1, 124.07 
Chief mate Fe ai ala ae li ea | 737. 10 $257. 58 994. 68 
2d mate___. Fy Ao eee aga tdte ihasdibiaeel | 553. 91 | 261. £2 815. 73 
I ed Ef Sc Nc A a ea, ee 510. 66 | 25h. 52 767.18 
4th mate __. ae : : else Nair aek Ene SL eteae | 447.99 | 283. 02 751.01 
eee eeaar ee [5 glia peechceetbad san aewese 501. 71 199. 28 | 700. 99 
Boatswain. __- aie oe ES EES FA SP 100. 6S 212. 00 | 612. 68 1 
Carpenter ll a a ee el ee olvareal sf 375. 08 173. 84 | 548. 92 
Deck maintenance ates : ia 343.98 | 186. 16 | 530. 14 
Able seaman ____..-- ise - -| 314. 41 214. 24 528. 65 
Ordinary seaman Kemet | 244. 19 174. 42 418. 61 
Chief engineer - a 1, 030. 84 pier tok 1, 030. 84 
Ist assistant engineer aan : | 737. 38 290. 44 | 1, 027. 82 
2d assistant engineer a . geese : 54. 34 2465. 00 819. 34 
3d assistant engineer ‘ 511. 48 216. 24 727. 72 
4th assistant engineer i. 468. 62 233. 20 701. 82 
I a eric secaudeem nents 499. 25 210. 94 710. 19 
I a a OE aac asibionconl 465. 09 171. 72 636. 81 
Oiler__- Pees sian = tlciellahsgittiesailcinla edad Shaka 314. 41 173. 68 488. 09 
Fireman or watertender ea cice Peaneioaiok ivedik tances tncttees : 314. 41 184. 08 498. 49 
Winer : tent melee sot ee ke eee pho 294. 30 57.12 351. 42 
Chief steward i a eee <ieciekai db tieraibehapeiigbeaie ks soea 390. 25 224. 72 614. 97 
Chief cook pebneiheeamusie a liinlesanahadith niedeettiaaibinincainrtesidd 361. 18 198, 22 559. 40 
Cook or baker. . _. : LY EI PNET SA dae 361.17 198. 22 559. 39 
3d cook __ ih daca hala as tae Z int farateaalacetebid : 310. 43 193. 44 503. 87 
OT I aii iss 5 seid ctpshnces sence hnilta etait dina 242. 32 135. 66 377.98 


The basic wage of American seamen is about four times the average paid on 
vessels of other leading maritime nations, and other committees of Congress and 
the administration are now increasingly concerned that the cost of American 
operation will destroy the American merchant marine without the help of more 
and more Government aid. It would be unfortunate if the legislation before 
this committee unnecessarily added to the difficulties now being faced. 

Examination of the earnings of seamen, as shown on the preceding chart, indi- 
cate that most American seamen would not be affected directly by the proposed 
changes in the law. It would, however, require increases for some of the lower 
ratings. Take, for example, the unskilled ordinary seaman, who averages more fi 
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than $400 per month, but who has a basic wage of $244.19 for a theoretical month 
of 240 hours. The proposed legislation would necessitate an increase. The same 
result would be required for other ratings on dry cargo vessels and would affect 
many seamen on passenger vessels whose actual earnings far exceed the mini- 
num proposed. 

On the basis of developments in recent years, it is probable that any increases 
for lower ratings would result in a demand for similar adjustments for higher 
ritings in order to maintain the established differentials between ratings. Ob- 
viously, this would add to the wage spiral which threatens to wreck the Ameri- 
can merchant marine. 


EXCLUSION OF COST OF BOARD AND LODGING FROM COMPUTATION OF SEAMEN’S WAGES 


The act in section 3 (m) now provides that for the purpose of computing the 
minimum wage of 75 cents per hour now prescribed by the act, the cost of board 
and lodging customarily furnished an employee by the employer shall be in- 
cluded in such computation. 

S. 662, however, would amend section 3 (m) to provide that for the purpose 
of computing the proposed minimum wage, so far as seamen are concerned, the 
cost of board and lodging furnished seamen by the employer shall be excluded 
from such computation. Specifically, S. 662 would amend section 3 (m) to pro- 
vide that the cost of board, lodging, and other facilities “shall not be included in 
the wage paid to any employee if the furnishing of such facilities is an incident 
of and necessary to his employment and such facilities are practicably available 
only from the employer.” 

Steamship companies have always furnished lodging and subsistence to sea- 
men on board ship without deduction from wages. The value of this has been 
established at $75 per month per man. The Social Security Act requires that 
this amount shall be included in wages and that a tax be paid thereon. Collec- 
tive bargaining agreements establishing basic wage rates have recognized its 
value in establishing wage rates. The exclusion of the value of board and lodg- 
ing from computation of the minimum wages of seamen would be unfair and 
discriminatory with respect to the maritime industry. In most industries, the 
act, as proposed to be amended by S. 662, would authorize the inclusion of the 
cost of board and lodging in connection with the computation of the minimum 
wage, 

APPLICATION TO “AMERICAN” VESSELS 


It is respectfully submitted that the changes in the act with respect to the 
application of the minimum-wage provisions so as to include seamen on vessels 
not documented by the United States have very serious implications. It is pro- 
posed that “American” vessels subject to the law include all vessels defined as a 
“vessel of the United States” under section 9 of title 18 of the United States Code. 
This would mean that a vessel documented under and fully subject to the laws of 
another country would be subjected to the provisions of the act if it were wholly 
or partly owned by a citizen or corporation of the United States. 

It is unnecessary to point out the clear-cut impropriety of legislation which 
would attempt to regulate within the jurisdiction of another sovereign govern 
ment. Beyond that, it is easy to visualize the complications which would ensue 
if other governments attempted to dictate the wage scale of American workers 
merely because one of their nationals happened to have an investment in the 
United States. 

It is recommended that, if any changes are to be made in the act, this committee 
should scrupulously avoid action which would impinge on the authority of 
another nation. We recognize that the wage differentials in America and other 
countries create a problem for Ainerican shipping. but it cannot be solved here. 


CONCLUSION 


We respectfully urge that, in considering proposals which may be desirable 
to amend the Fair Labor Standards Act, no amendments which would change the 
present exemption of seamen from the minimum wage and maximum hour 
provisions or alter the extent of application of the law, be approved. 


Mr. Jesup and Mr. Todd, come forward. 
Now, I am afraid we will have to restrict vou to 10 minutes. 
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STATEMENT OF W. E. JESUP, TRADERS COMPRESS CO., 
FORT WORTH, TEX. 


Mr. Jesur. Yes, sir, Mr. Chairman. 
I have a prepared statement, which in view of the time limitations 
I won't try to read, but I will make a few oral comments. 
Senator Dove as. And the statement will be printed in the record. 
Mr. Jesup. The statement will be/ 
Senator Dovgias, That is right. 
(The statement of W. E. Jesup is as follows :) 
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STATEMENT OF W. E. JeSuP BEFORE SUBCOMMITTEE OF SENATE COMMMITTEE ON 


LABOR AND PUBLIC WELFARE ON PROPOSALS FOR AMENDMENT OF Farr LABOR 
STANDARDS AC 







APRIL 27, 1955. 

My name is W. E. Jesup. I live in Fort Worth, Tex. I am employed in the 
management of Traders Compress Co., which operates 13 cotton compress-ware- 
house plants in Oklahoma. My office also supervises the operation of four com- 
press-warehouse plants in north Texas, which are owned by three other sep 
arate corporations. All of those plants are engaged in storing and compressing 
of raw cotton in bales for account of the cotton owners. More than 95 percent 
of the cotton handled is received from the farmers who grew it. I also speak 
for the National Cotton Compress and Cotton Warehouse Association, whose 


members conduct similar operations throughout the 14 major cotton-growing 
States. 

















You are considering proposals to increase the statutory minimum wage, ex- 
tend the coverage of the Fair Labor Standards Act, restrict the exemption for 
agricultural labor, and repeal the exemptions extended in the act for handling 
and servicing of farm and orchard products. So far as it concerns cotton agri 
culture in general, and the storing, compressing and physical handling of cot- 
ton in particular, this proposed legislation could hardly be presented at a more 
unfavorable or inopportune time. 

Industry generally is booming and the compensation of industrial labor is 
at an all-time high. Nevertheless the prices of farm products, farm income, the 
income of cotton farmers in particular, and the profits realized from storing, 
handling and servicing incident to the marketing of farm and orchard crops are 
atalowebb. Cotton farmers especially are caught in a vicious cost-price squeeze. 

Unofficial statistics of the United States Department of Agriculture indicate 
that farm-family labor accounts for T5 percent of total farm labor and that the 
national average rate of hourly return for such family farm labor is apparently 
72 cents. The same sources indicate that the overall national average of hourly 
earnings in agriculture were 76 cents per hour for 1955 and 74 cents per hour for 
1954. This indicates that hired farm labor receives a higher wage than do the 
farmer and the members of his family, and further that the farmer's hourly 
rate for his labor plus his exercise of the management function is less than that 
received on the average by hired farm labor. Both figures are less than the 
present minimum of 75 cents per hour required under the Wage-Hour law. These 
same sources indicate that the realized net income from the United States farm 
operations in 1954 was down 15 percent from 1951 and down 25 percent from 
1947. 

Based upon total man-hours of labor on farms in 1953 and the average com- 
pensation received, the farmer would have to realize an increase of S percent 
in the prices of farm products in order to receive a 90 cents hourly wage. He 

























would have to have an increase of 14 percent to get $1 per hour. An increase 

of 27 percent would be required to give him $1.25 per hour. These figures were e 
computed on the assumption that the farmer now get 75 cents an hour, which 
he does not. These are national averages. The average for farmers in the 


cotton-growing States is much lower. 

Witnesses for farmers and farm groups will, no doubt, present their picture 
in greater detail. The above is given to in licate generally the economic posi- 
tion of the American farmer in general and the cotton farmer in particular at 
the present time, compared with national industrial workers and the national 
economy generally. 
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The National Cotton Compress and Cotton Warehouse Association has recently 
completed studies of the costs and earnings of a large and representative cross 
section of cotton warehouse and compress warehouse operations in the 11 princi 
pal cotton-producing States. The results of these studies show that operating 
costs, excluding depreciation and cotton insurance, have increased by 23.6 percent 
since February 1950, the month after the present 75 cents minimum wage became 
effective. Plant wages have increased 23.7 percent and Construction Costs have 
increased 23.4 percent. Cotton compress and warehouse operators were not able 
to absorb these increased costs without increasing their charges. Our charge for 
storage accordingly has been increased 25 percent. Other service charges have 
also been increased proportionately. These studies also reveal that during the 
> past completed crop years cotton warehouses and compresses received an 
average annual return, after income taxes, of only 2.49 percent of the conservative 
valuation of net worth. 

So it is apparent that, when there are increases in our operating costs and our 
plant wages, our tariffs must be increased to take care of them. This brings us 
to the question of who pays for such increases. Those of you from agricultural 
States will know without being told that such increases in rates and charges are 
paid directly or indirectly by the cotton farmers. To the extent that they are not 
paid directly, these charges are paid by the farmer in the form of reductions in 
the prices he receives for his cotton. Such increases will further aggravate the 
squeeze already being suffered by those farmers between increasing costs on the 
one hand and declining prices on the other, coupled with severe competition from 
synthetic fibers and foreign-grown cotton. 

Certainly the Congress should not—and we do not believe it will wish to 
legislate further increases in the cost of marketing cotton and other farm and 
orchard products, either by increasing the minimum wage or by failing to provide 
effective exemptions. 

When the original act was passed in 1938, Congress recognized that the Nation’s 
farmers should not be saddled with increased labor costs, either by applying 
the act to their own employees or by applying it to those operations which are 
necessary to the marketing of their annual crops. Section 7 (b) (3) of the act 
provides an exemption from overtime requirements up to 12 hours per day and 56 
hours per week for any 14 weeks in each calendar year for any industry fonnd 
by the Administrator to be of a seasonal nature. The Administrator has found 
the ginning of cotton and the storing of cotton to be industries of a seasonal 
nature. Section 7 (c) of the act provides that the overtime requirements shail 
not apply at all to employees of employers engaged in the ginning or Compressing 
of cotton, or the processing of cottonseed “in any place of employment where their 
employer is so engaged.” Section 13 (a) (10) provides that neither the overtime 
nor the minimum-wage requirements apply with respect to any individual em 
ployed within the area of production (as defined by the Administrator) engaged 
in handling, storing, ginning, or compressing cotton, or in similar operations on 
other farm and orchard products. 

Through the years, the respective Administrators of the Wage-Hour Division 
of the United States Department of Labor have done everything in their power 
to nullify the effects of the above exemptions. Most of the harassment and most 
of the litigation has centered around the section 12 (a) (10) exemption from both 
minimum wage and overtime. This is hecause the Administrator was authorized 
to define the area of production and because there has never been a realistic 
definition promulgated by the Administrator. This is evidenced by the fact that 
every definition sought to be applied to 


cotton handling operations has been 
condemned by one or more courts. 


The various definitions have contained re- 
strictions limiting the number of persons employed in those operations, imposing 
limits on the populations of the places where such operations are conducted, and 
specifying a maximum number of miles from which farm products may be re- 
ceived by the servicing establishment, and by combinations of those limitations. 

In 1944, the last remaining definition of the Administrator was struck down 
by the United States Supreme Court because of the limitation on the number of 
persons engaged in the operations. For 2% years after that the Administrator 
did not promulgate a new cefinition. When he did issue a new definition (the one 
still in effect today) he restricted it by providing that no person engaged in stor- 
ing, compressing, ginning or handling cotton may be regarded as employed within 
the area of production, if the establishment where he is employed is located 1n 
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or near a place of 2,500 or greater population. He also provided that, in order 
to be within the area of production, 95 percent of the cotton received each month 
inust not be transported from places with 2,500 or greater population and must 
be received from points within prescribed airline distances of the service estab- 
lishment. For cotton compress-warehouse operators, the prescribed distance 
is 50 airline miles; for cotton warehouses 20 airline miles and for cotton gins 

10 airline miles. 

There has scarcely been a time since the enactment of this law when some 
cotton warehouse or compress-warehouse operator has not been in court defend- 
ing a lawsuit seeking to deprive him of the application of one or more of the 
exemptions. My company has been involved in several such suits, which we will 
comment on briefly. 

We defended a suit brought by employees of our Oklahoma City plant, the case 
being known as Byus v. Traders Compress Company. The case was decided in 
our favor in 1942 by the United States District Court for the Western District of 
Oklahoma. In his conclusions of law, Judge Broaddus said in part “The definition 
of the area of production promulgated by the Administrator in connection with 
the exemption by Congress in section 213 (a) (10) is capricious, arbitrary, and 
entirely void. The court further concludes that the plaintiffs were employed in 
the compressing of cotton ‘within the area of production within any reasonable 
definition of “area of production” and within any valid definition of that term 
which might be promulgated by the Administrator.’ ” 

We had relied on advice of counsel, and on the exemptions intended by Con- 
gress. After the above decision, the belief that our compress-warehouse plants 
were exempt was strengthened. Nevertheless, in 1951 we were sued by several 
watchmen at our Muskogee, Okla., plant and the Secretary of Labor intervened 
in the suit. This case was known as Messenger, et al, Maurice J. Tobin, Secre- 
tary of Labor, Intervenor, v. Traders Compress Company. The district court 
(U. S. District Court for the Eastern District of Oklahoma) again decided in 
our favor. Judge Rice, in his decision, said in part “The Administrator's current 
definition of ‘area of production’ does not, in my judgment, define the ‘arez 
of production’ of cotton. It has little reasonable or necessary relation to the 
actual area of production, as the term is originarily understood.” The Secretary 
of Labor appealed this case to the United States Court of Appeals at Denver. 
Two of the judges there ordered that the judgment of the district court be 
reversed. The other judge, vigorously dissenting, thought the trial court’s 
judgment should be affirmed. 

There have been many other cases involving this exemption, which were 
decided in the employer's favor. Two were decided only recently. A new case 
filed by the Secretary of Labor is now awaiting trial in Mississippi. 

All cotton compress-warehouses are of necessity in the area of production of 
cotton ; and most all of the plants operating warehouses without compress equip- 
ment. In the State of Oklahmo,a there are 16 compress-warehouse plants and 
2 warehouses. Of these only 1 warehouse with a capacity of 3,000 bales and 
1 compress-warehouse with a capacity of 15,000 bales are in towns of under 
2.500 population. Therefore, according to the Administrator, all farmers in 
Oklahoma, except the farmers near those 2 small towns, are denied service at 
plants which the Administrator concedes are exempt. The Administrator's 
regulation in fact holds most of the cotton farms to be outside the defined area 
of production of cotton. 

There is nothing obscure, or mysterious about the area of production of cotton. 
Its outlines, in agricultural circles at least, are as well Known as the boundaries 
of States and counties. The Bureau of the Census each year determines and 
records the number of bales and the number of pounds of cotton grown in each 
county of the United States. Reports of such compilations are published an- 
nually by the Bureau of the Census. From the records of the Departments of 
Agriculture and Commerce, similar information is available on substantially 
all farm and orchard products. 

Thus, there are readily available (and have been since the act was first en- 
acted) easy and simple means of determining the respective areas of production 
of the various farm and orchard products. The Labor Department has consist- 
ently ignored them. It is no secret, but a well-documented fact, that the officials 
entrusted with limited powers of administration under the act have consistently 
endeavored by administrative action to extend application of the act’s minimum 
wage and overtime requirements to persons and operations which the Congress 
clearly intended to be exempt. 

There are two simple ways of correcting this intolerable situation: The first 
(as the Senate in 1947, and the House in 1949, voted to do) would be to trans- 
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fer from the Secretary of Labor to the Secretary of Agriculture the duty and 
authority to define the area of production of each farm and orchard product. 
fhe second, which is preferable, and which we urge be adopted, is substantially 
he same action adopted by the Senate with respect to cotton and cottonseed in 
1949, namely : 
Amend section 13, subsection (a), paragraph (10) of the act to read: 
(a) The provisions of sections 6 and 7 shall not apply with respect te: 
. * * x cs * . 


“(10) Any individual employed within the area of production (as defined in 
section 3) engaged in, about or in connection with the handling, packing, stor 
ing, ginning, compressing, pasteurizing, drying, preparing in their raw or 
natural state, or canning of agricultural or horticultural commodities for mar- 
ket, or the making of cheese or butter or other dairy products ;”’ 

Amend section 3 of the act by adding at the end thereof a new subsection (p) 
providing as follows: 

“(p) ‘The area of production’ of any agricultural or horticultural commodity, 
including livestock and poultry, includes all of each county in which such com- 
modity is produced in commercial quantity; and all of each county contiguous 
to any such producing county, into which such commodity customarily moves 
to reach an establishment performing one or more of the operations named in 
section 13 (a) (10).” 

While not directly concerned, we favor the corresponding amendment of the 
“area of production” overtime exemption in section 7 (¢), and the insertion of 
a definition of “first processing” in section 3 as proposed by the producer and 
allied groups who are directly concerned. 

These exemptions should not only be retained in the act, but should be clarified 
and strengthened in the manner indicated. 

Mr. Jesup. My name is W. E. Jesup. I live in Fort Worth, Tex., 
and am employed in the management of the Traders Compress Co., 
which operates 13 cotton compress warehouse plants in Oklahoma. 
My office also supervises operation of four plants in Texas. Our busi 
ness is strictly confined to receiving, storing, compressing, and servic- 

ing of cotton in bales. Most all of this cotton comes to us from 
farmers, upward of 95 percent of it, so the farmer is a very important 
man in our picture. 

I also speak for the National Cotton Compress & Cotton Warehouse 
Association. 

The proposals you are considering undertake to increase the statu 
tory minimum wage, extend the coverage, and restrict the exemptions, 
and particularly to repeal: the exemptions concerning our operations 
which are the servicing of farm products. 

It seems to us that this couldn’t come at a more inopportune time, 
as far as agriculture and cotton agriculture, particularly, and our 
operations also. It may be true that industry is booming, but the 
farmers’ income has been declining and is probably now at a pretty low 
ebb, as well as ours. 

Farm family labor accounts for a great deal—75 percent of the 
total farm labor—and those farmers do not receive generally as much 
for their labor as do the hired farm laborers. And included in the 
farmer’s wage equivalent is all compensation for his exercise of the 
inanagement function and the risks he takes. 

Farmers and farm groups will no doubt present their picture in 
greater detail, but we just wanted to tell vou about the farmers’ 
economic picture in general in order to make our point. 

Our national association, the National Cotton Compress & Ware- 
house Association, has made studies of costs and earnings. They 
show that our labor costs and our general operating costs and con- 
struction costs have increased in the neighborhood of 23 to 24 percent 





634 AMEND FAIR LABOR STANDARDS ACT OF 1938 


since February 1950, and this was the very month after which the 
75-cent minimum wage became effective. So we couldn't absorb that 
impact at that time. So since then our charge for storage has been 
increased about 25 percent, and other service charges have been 
increased proportionately. So it is pretty well apparent that we can’t 
absorb such increases as are now proposed, and if they are made, what 
we will have to do is to increase our charges, and if we increase 
ow charges the farmer, in general, will have to pay them, and we 
say this because if any of you are from agricultural States, particularly 
cotton States, you will know that generally the farmers’ price is 
reduced by the amount of storage and other carrying charges that are 
attached to his cotton, 

As I say, our main and only job is servicing the cotton for the 
farmers, and we take the position that Congress should not want to, 
and we don’t believe they will, legislate increases in minimum wages 
and force those servicing the farmer's products to raise their prices 
which the farmer will have to pay. 

Then there are exemptions now contained in the act which pertain 
to the farmers and to us. There are a couple of them exempting us 
from overtime and one exempting us from the minimum wage and 
the overtime, except that nee is coupled with wording ‘if you 
are in the area of production, but that area of production must be 
defined by the Administrator. ‘That has been all of the bone of con- 
tention for many lawsuits and much harassment—and I believe that 
is a good word for it because the Adininistrator never has given a real 
sure enough definition of the “area of production.” 

Senator DovuGias. As a matter of fact, has the act been applied to 
cotton and ginning ? 

Mr. Jesup. Yes, sir; and compressing of cotton, too; and storage. 

Senator Doveias. In what percentage ! 

Mr. Jesup. 1 don’t believe I understand that question. 

Senator Dovugias. The question is: To what degree has the term 
“area of production” been so defined as to bring cotton ginning and 
compressing under the minimum-wage provisions of the Fair Labor 
Standards Act 

Mr. Jesur. The Administrator has defined it and in his definition 
he has put restrictions that in order to be in the area of production 
the town in which the service plant is located must not have a popu- 
lation of as much as 2,500 people, and the products that he receives 
must come within certain mileage limitations of that plant and must 
be grown within a certain number of miles. 

Now, we feel that any compress warehouse is of necessity within the 
area of production. They have just got to be to survive and our com- 
panies have had to defend 2 or 3 lawsuits. In the first one we won. 
It was decided in our favor, I would rather put it, and the judge in 
his decision said that the definition was capricious, arbitrary, and 
entirely void, and the court further concluded that the pl: aintitfs were 
employed in the compressing of cotton within the area of production 
within any reasonable definition of the area of production. 

In the other case the trial court, which was the district court in 
Oklahoma, decided in our favor. In that decision the judge said 
something of the same nature. He said, in part: “The Admunistra- 
tor’s current definition of the area of production does not, in my judg- 
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ment, define the area of production. It has little reasonable or neces- 
sary relation to the actual area of production.” So then we think that 
the area of production ought to be clarified and we think this can be 
done in two ways: The first would be to transfer the authority for 
defining the area of production to the Secretary of Agriculture; an- 
other way would be for the Congress to amend the act to define the 
area of production, and we have put in our written statement the 
wording that we would like to see used, and we think that these 
exemptions should not only be retained in the act but they should be 
clarified and strengthened. 

I will read you 

Senator Doveras. Well, we are getting close to our time. You have 
already taken 10 minutes. 

Mr. Jesup. I would just like to say, then, that these exemptions 
should not only be retained in the act but we think they should be 
clarified and strengthened and in the manner we have indicated. 

It is just not practical, or I would say hardly fair, for us to struggle 
along with many court decisions, most of them on our side, but still 
the definition stays as it is although it has been condemned often and 
strongly, and for this reason we strongly urge you, sir, to adopt that 
wording in the act which really defines the area or production, 

Senator Dovgias. Thank you very much. 

Mr. Jesur. Thank you, sir. 

Senator Doveias. Mr. Todd. 

Mr. Jounson. Could I be heard for just a moment ? 

Senator Dovetas. Our difficulties are these: We are going to have 
an afternoon session, and we put these gentlemen on out of their order 
in order to oblige them, but there is a limited amount of time at our 
disposal. I believe Mr. Todd has to catch a 4 o’clock plane and wants 
to conclude this morning. 

Mr. Jounson. I am from out of town, too. I just wanted to follow 
the example set by Senator O’Conor in offering a statement for the 
record. 

Senator Doveias. That will be especially helpful. We are very 
glad to have your oral testimony, but you are twice blessed if you 
file a statement rather than making a personal appearance, because 
that diminishes the strain. 

Mr. Jounson. Well, Senator, I am Gilbert Johnson, of Cleveland, 
counsel for the Lake Carriers’ Association, and my prepared state- 
ment should be with the subcommittee. 

Senator Dovetas. I think we have it. 

Mr. Jounson. It only relates to those portions of S. 662 and S. 770 
which 

Senator Doueias. We have it here. We will make it a part of the 
record. 

(The statement referred to follows :) 


STATEMENT OF GILBERT R. JOHNSON, COUNSEL, LAKE CARRIERS’ ASSOCIATION, TO 
SENATE OF THE UNITED STATES COMMITTEE ON LABOR AND PUBLIC WELFARE, 
SUBCOMMITTEE ON LABOR IN OPPOSITION TO EXTENSION OF FAtR LABOR STAND- 
ARps AcT TO SEAMEN—S. 662 AND S. 770 PROPOSING AMENDMENTS TO THE FAIR 
LABOR STANDARDS ACT 


Lake Carriers’ Association is an organization composed of companies owning 
and operating 319 bulk-cargo vessels of United States flag on the Great Lakes. 
Great Lakes commerce consists primarily of the transportation of iron ore, coal, 
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limestone and grain, and vessels of members of the association transport about 
90 percent to 95 percent of the total commerce moving between United States 
ports. At times of full operations, it requires about 15,000 officers and unlicensed 
seamen fully to man United States Great Lakes cargo and passenger vessels for 
a single crewing, and about 12,000 to man vessels of member companies. 

Lake Carriers’ Association is opposed to S. 662 and S. 770 insofar as they relate 
to extension of the provisions of the Fair Labor Standards Act to seamen. Among 
other things, S. 662 proposes to bring seamen under the minimum wage provisions 
of that act as to hours “actually on duty.” Subsistence necessarily furnished by 
the vessel could not be included in determining wages paid to seamen for purposes 
of computing the minimum wage. S. 770 would delete the existing exemption of 
seamen contained in section 13 of the act in its entirety and bring seamen under 
both the minimum wage and maximum hours requirements. 

The opposition of Lake Carriers’ Association does not stem from any unwilling- 
ness to pay wages equally as high as those paid by shore industries. All 
unlicensed seamen employed on vessels of association members received compen- 
sation on the basis of an S-hour day at rates in excess of those proposed by the 
bills under consideration. Overtime at 1144 times the regular rate is paid such 
seamen for hours worked in excess of 8 per day and 40 per week and at 2 times 
the regular rate for holidays. 

Instead, opposition of the association to S. 662 and S. 770 is based upon the 
very comprehensive regulation of the wages, hours, and conditions of employment 
of seamen under existing maritime law. Inevitably conflict and confusion would 
result if the Fair Labor Standards Act were extended to seamen without a 
complete overhaul and recodification of existing laws. The characteristics of 
maritime employment and the statutory and substantive law governing such 
employment are peculiar to the maritime industry and cannot be readily adapted 
to the requirements of general legislation designed principally for shore industries. 

For precisely the above reasons, seamen were excluded from the Fair Labor 
Standards Act when it was first enacted in 1938. The reports of this committee 
made by Senator (now Mr. Justice) Black, and of the House Committee on 
Education and Labor made by Congressman Norton, and the statements made 
by members of Congress on the floors of the Senate and House, respectively, show 
that it was the policy of the Congress at that time to write a law which would 
not conflict with laws enacted by the Congress for seamen and the regulations 
of existing administrative agencies promulgated under those laws. Senator Black 
said that “it was the policy of the committee, in cases where regulation of hours 
and wages are given to other governmental agencies to write the bill in such 
a way as not to conflict with such regulation. That action was taken with 
reference to maritime workers.” Since initial enactment of the act, succeeding 
Congresses have recognized the wisdom of excluding seamen and the inadvisability 
of amending the act to bring seamen within its purview. There is today no less 
regulation under maritime law of the wages, hours, and conditions of employment 
than there was in 1938 when the Fair Labor Standards Act was originally adopted. 

Requirements imposed by maritime statutes upon the employment of seamen 
are numerous. Most of them are contained in title 46 of the United States Code. 
In this respect the employment of seamen is unlike any other industrial voca- 
tion. No one may be employed as a seaman in any capacity, that is, as an 
officer or member of the crew of a United States ship, unless he hold a license as 
officer or certificate of service as an unlicensed seaman for the position in which 
he is engaged (46 U. S. C., sees. 221-240, 672). The Seaman’s Act of 1915, as 
amended, fixes a maximum workday of 8 hours and prohibits the performance 
against a seaman’s will of unnecessary work in port on Sunday or certain 
named legal holidays. The division of the crew into at least three substantially 
equal watches is compulsory and no seaman may be shipped to work alternately 
in the fireroom and on deck, or vice versa (46 U. S. C., sec. 673). These provi- 
sions are supplemented by regulations promulgated by the Coast Guard in ac- 
cordance with the directive of Congress (46 C. F. R., subpart 157.20). 

There are numerous other employment conditions. With respect to a Great 
Lakes vessel, the master must make a contract in writing with every seaman 
before the vessel leaves port showing the term of the voyage or employment 
(46 U. S. C., sec. 574). If the seaman is wrongfully discharged, he is entitled 
to wages for the full term of employment (Harriman y. Midland 8. 8. Line (2 
C.A), 1954 A. M. C. 67). : 

It is the rule of the maritime law that, where a seaman falls ill or suffers 
injury in the service of the ship, he is entitled to be maintained and cared for 
at the expense of the vessel (The Osceola, 189 U. S. 158). The courts have held 
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that the duty to maintain and care for a seaman carries with it the obligation to 
pay wages to the end of the contract period (Great Lakes Steamship Company, 
Inc. v. Geiger (6 CCA), 261 F. 275; Jones v. Waterman SS. Corp. (3 CCA), 155 
F. (2d), 992). Furthermore, under the general maritime law, a seaman whose 
vessel engages in voluntary salvage is entitled to participate in the salvage 
award (50 C. J. 36). It becomes part of his remuneration owed to him and 
payable by the ship owner who collects the salvage. 

It is apparent that the basic consideration underlying the foregoing provisions 
of the Seaman’s Act and related statutes are vastly different from those of the 
Fair Labor Standards Act. Foremost, the purpose of the Seamen's Act is to 
promote the safe operation of vessels at sea. Secondly, that act seeks to pro- 
tect seamen who must necessarily remain aboard their vessels for extended 
periods of time under usual discipline. Such measures are clearly police regu- 
lations requiring rigid enforcement in the interest of safety and the protection of 
the seamen’s welfare. 

The extension of a remedial measure such as the Fair Labor Standards Act 
to seamen would inevitably result in endless conflict and confusion. The addition 
of one more regulatory agency in the form of the Administrator of the Wage and 
Hour Division of the Department of Labor, who necessarily is guided by a 
totally different set of standards and objectives, would compound the confusion. 
The Fair Labor Standards Act is designed to eliminate substandard wages and 
to spread employment by shortening the hours of work. As previously noted the 
wages of the Great Lakes maritime industry are not substandard and the vessel 
operator cannot spread his workload. Manning requirements are specified by 
the Coast Guard in accordance with the requirements of safety (46 U. S. C. 222; 
46 C. F. R., pt. 157). 

Obviously it was the conflict between existing statutes dealing with the wages 
and hours of seamen and the Fair Labor Standards Act that persuaded Con- 
gress to exclude seamen from the latter. The grounds for that exclusion are 
equally valid today. It has always been the policy of Congress to avoid dual 
control among Federal agencies of the same subject matter. 


COMMENTS REGARDING 8. 662 


Apart from the more general considerations which have been heretofore dis- 
cussed, S. 662 is objectionable for many reasons. Among other things, it attempts 
to bring seamen under the minimum wage provisions of the Fair Labor Stand- 
ards Act as to hours actually on duty. Presumably the term “actually on duty” 
is used to avoid any interpretation which would require the payment of a mini- 
mum wage for all hours aboard ship during which technically a seaman is in 
the service of the vessel and engaged in commerce. 

However, the Wage and Hour Administrator would have the task of deciding 
when a seaman is “actually on duty.” Likewise the Administrator would have 
to determine what are off-duty periods aboard ship when seamen render no 
services. In so doing there is no assurance that he would be guided and con- 
trolled by the maritime law. Indeed, it is probable that he would be guided by 
his own separate views and particularly by existing regulations promulgated 
under the Fair Labor Standards Act and by his own extensive interpretative 
bulletins. As a general rule under those regulations and bulletins, hours worked 
are not limited to time spent in the act of labor but include time given by the 
employee to the employer. Periods of inactivity are considered compensable 
depending upon the degree to which the employee is free to engage in personal 
activities. The Administrator also considers the frequency with which an em- 
ployee is called upon to engage in work and does not view an employee’s time as 
his own while he remains conveniently available to carry out the instructions of 
his employer. Interpretative Bulletin No. 13. 

No governmental agency has ever found it necessary to codify or accurately 
detail the actual duties of a seaman. They are well known and understood, 
however, as between the master, his officers, and seamen. For the Wage and 
Hour Administrator to attempt to define now the duties of a seaman or the 
hours when he is actually on duty would end in hopeless confusion. For exam- 
ple, a seaman, in the interest of safety, is often ordered, off watch as well as 
on watch, to perform an unusual or exceptional task or to engage in fire and 
boat drills. Existing views of the Wage and Hour Administrator place all 
emergencies as falling within the call of duty and work related to them 
as being compensable. Administrative Opinions, October 1938, April 10, 1941. 
If S. 662 should become law, a seaman might take the position that he was not 
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required to carry out any order relating to such matters until agreement as to 
compensation was reached in accordance with the rulings of the Administrator. 
Any attempt to define the duties of seamen by an administrative agency could 
place serious limitations on the authority of the master. Under the maritime 
law the master is continuously responsible for the safety of the ship, her.crew, 
and her cargo. It is essential that he have authority which is equal to that 
responsibility. 

Determination by administrative regulation of the hours “actually on duty” 
would be equally difficult and confusing. They would have to be so determined, 
however, in order to arrive at the wages due at the end of a voyage or the article 
period. It would be even more difficult to attempt to compute the wages due 
nn ill or injured seaman under the maritime law. Existing maritime law avoids 
confusion and ambiguity by permitting the master and seamen to define the 
working day by contract. Overtime is then paid for work done outside normal 
working hours under authorization of the master or other responsible officer. 
S. 662 would restrict this freedom of contract by making the contract of employ- 
ment subordinate to the will of the Administrator. 

S. 662 would redefine the term “wage” so that, with respect to seamen, the 
value of subsistence which is the equivalent of board and lodging would be 
excluded and only cash wages or cash payments could be considered. The high 
wage rates paid to seamen employed on vessels of members of the association 
and referred to in the third paragraph of this statement do not include the value 
of subsistence. Nevertheless, it represents a substantial cost to the shipowner 
and a corresponding benefit to seamen. The Social Security Act requires that 
the value of board and lodging be computed and a tax paid upon such value. The 
unemployment-compensation laws of the States in which member companies of 
Lake Carriers’ Association cover their seamen and, in some instances, the 
income-tax laws of those States require that the value of subsistence be included 
in the wages of seamen. It is completely arbitrary and discriminatory to exclude 
the value of subsistence from the wages of seamen. It is equally arbitrary and 
discriminatory to draw a distinction between subsistence which is customarily 
furnished and subsistence which is furnished because necessary to employment. 
No sound reason exists for penalizing vessel operators by eliminating from the 
computation of wages the reasonable cost of subsistence furnished seamen. 

There is a further objection to 8. 662 in that ships’ officers would not be excluded 
from the Fair Labor Standards Act as are certain other executives. Under 
existing regulations promulgated by the Administrator a rule of thumb has been 
adopted whereby an employee is not deemed an executive if he spends more than 
20 percent of his time in work similar to that performed by those whom he super- 
vises. It is doubtful if under such a test any ship’s officer would be considered 
an executive. 

Ships’ officers must, of necessity, perform a great deal of the same kind of 
work as that performed by those whom he supervises and directs. For example, 
a lookout is supervised by the navigating officer on duty. The law and good sea- 
manship require that the navigating officer shall likewise maintain a vigilant 
lookout. The relationship of officers to unlicensed personnel is similar in many 
other respects and the similarity of certain types of work performed by both 
would prohibit licensed officers from meeting the definition of an executive set 
forth in existing regulations. 

There is no question that licensed officers are executives. Their positions are 
created by statute. 46 U. S. C. sec. 221. Their duties are largely defined by 
statute. Unlicensed personnel, obtaining initial certificates of service for em- 
ployment on ships of the United States, must take oath that they will carry out 
the lawful orders of their superior officers. 46 U. S. C., sec. 672 (g). It is 


unlawful for anyone to incite seamen to disobey or resist the lawful orders of 
ships’ officers. 18 U. S. C., sec. 2193. 


COMMENTS CONCERNING 8. 770 


Much of what has already been said with respect to S. 662 is equally applicable 
to 8. 770. The latter, however, is subject to several additional objections. 

S. 770 would require that seamen be compensated for all time that they are in 
the service of a ship. The maritime law does not limit the employment of a 
seaman to his actual working hours. As long as the seaman is under articles, 
he is regarded as being employed and entitled to all the benefits of the maritime 
law. The Osceola, supra. The Jones Act (46 U. S. C., see. 688) which confers 
to a seaman the right to damages for injuries occurring “in the course of his em- 
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nloyment” applies to a seaman off duty. States 8. 8. Co. v. Berglann (9 C. C, A.) 
11 F. (2d) 456. In Aguilar v. Standard Oil Co., 318 U. S. 724, it was held that 
a seaman injured while returning from shore where he had gone for his own 
personal reasons was in the service of his ship and entitled to maintenance and 
cure. The Supreme Court of the United States has held that a seaman is in the 
service of the ship if he is generally answerable to the vessel's call to duty, even 
though not engaged in the performance of routine tasks or under specific orders, 
Farrell vy. United States, 336 U. S. 511. 

If there were no precedent other than that which is found in the maritime 
law itself, it would be clear that sections 6 and 7 of the Fair Labor Standards 
Act would apply to a seaman during all the hours that he is attached to a vessel 
as a member of her crew. Such interpretation, however, need not rest entirely 
on the maritime law. There is sufficient precedent in judicial interpretation of 
the Fair Labor Standards Act as it now exists to warrant the sound apprehension 
that seamen would be held to be entitled to the benefits of the act so long as they 
were under articles and in the service of the ship. 

The question of what is working time where employees are subject to call has 
been before the courts many times. While each case must be decided in the 
light of all the facts and circumstances present, it is clear that the Fair Labor 
Standards Act requires compensation for all hours during which employees are 
required to be on the premises of the employer subject to call and amenable to 
the employer's discipline, even though not actually engaged in work. Armour v. 
Wantock, 323 U. S. 126; Skidmore v. Swift & Co., 323 U.S. 134. 

Should Congress extend to seamen the wage provisions of the act as presently 
written, the courts would unquestionably hold that it was the intention of Con- 
gress to afford seamen the benefits of the act during all times that they are in 
the service of their ship, whether or not they are standing regular watches or 
performing other work pursuant to direction of the ship’s master or other su- 
perior officers. 

There are wage practices within the Great Lakes vessel industry which are 
more advantageous to seamen than those contemplated by the Fair Labor 
Standards Act. On holidays when no work is performed, unlicensed seamen are 
given a full day’s pay. In addition they are credited with 8 hours’ regular time, 
which counts toward the first 40 hours of the workweek. Where work is actu- 
ally performed on a holiday the seaman is paid double time and again credited 
with a full 8 hours’ straight time, even though he may not have worked as much 
as 8 hours. These practices result in more overtime pay for seamen. Under 
the Fair Labor Standards Act the hours for which double time is paid would 
be credited toward overtime compensation payable pursuant to section 7 of the 
act. A somewhat related problem occurs with respect to other kinds of pre- 
mium pay. For example, on special type vessels which are equipped with ma- 
chinery for the discharge of their cargoes, certain seamen are paid a premium 
in addition to their hourly rate for services rendered in connection with the 
unloading of cargo. Under the’Fair Labor Standards Act such premium pay- 
ments would have to be included in the regular rate which forms the basis for 
computing overtime. Also certain day workers, if called out more than two 
times during the day to work their daily assignments, are paid at 144 times the 
regular rate for the time worked in the third or other additional working period. 
Since such special rate is not paid in connection with hours worked in excess 
of the normal or regular work day, it would be necessary under the act to in- 
clude such premium pay within the regular rate. The utter impossibility of 
reflecting these and similar premium payments within the regular rate would 
tend to discourage continuance of these practices. 

From the foregoing discussion it should be apparent that the Fair Labor 
Standards Act is wholly unsuited to the relationship of ship owners and seamen. 
Enactment of either S. 662 or S. 770 would create legal conflicts which would 
produce an avalanche of litigation and incalculable confusion. The Congress 
acted wisely in excluding seamen from the act and that exclusion as contained 
in section 13 should be preserved. 


Mr. Tuompson. I am right behind them. The three of us are on 
the same issue, Senator O’Conor, Mr. Johnson, and myself. 

Senator Doveras. This is a a statement filed by Mr. Chester C. 
!hompson, president of the American Waterways Operators, Inc., 
8 former Congressman from Illinois, a personal friend of mine, and 
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we are very glad, indeed, to file all of these, and I assure you that they 
will be read and studied. 


(The statement referred to follows :) 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE AMERICAN WATERWAYS 
OPERATORS, INC., TO SUBCOMMITTEE ON LABOR, COMMITTEE ON LABOR AND PUBLIC 
WELFARE, UNITED STaTES SENATE, ON S. 662 anv S. 770, 84TH CONGRESS 


My name is Chester C. Thompson. I am president of the American Waterways 
Operators, Inc., a national association of domestic water carriers and operators 
serving the inland rivers, intracostal canals and waterways, the bays, sounds, 
and harbors of the United States. The association maintains its principal office 
at 1319 F Street NW., Washington, D. C. The members of the association con- 
stitute a substantial and important factor in the national transportation system 
and, as such, are an important element in the national defense program. 

It has been my privilege to appear before committees of both the Senate and 
the House in previous Congresses when the questions presented by these bills 
were being considered. As a matter of fact, the issue presented here—as to 
whether seamen should be included in the Fair Labor Standards Act—has been 
before the Congress frequently since the enactment of the original statute in 
1938, and every Congress that has pondered this question has decided not to 
include seamen or vessel employees under this act. It is hoped that this com- 
mittee and, in turn, this Congress will follow the precedent established and give 
due consideration to the sound reasoning why these employees should not be 
covered under the Fair Labor Standards Act. 

The members of this association are definitely opposed to the provisions of 
both of these bills which, if enacted into law, will make all vessel employees on 
the inland rivers and waterways, including bays, sounds, and harbors, subject 
to the Fair Labor Standards Act of 1938. Basically, it is believed that—as is the 
case in many general statutes which, of necessity, must be written to fit industry 
generally in the United States—these bills are not adaptable to the factual 
operating problems confronting the “inland vessel industry.” I feel that I can 
point out to the committee these practical difficulties. Further, it is axiomatic 
that the Congress not enact legislation without a purpose and, I believe, I can 
show that there would be no purpose in including seamen in the Fair Labor 
Standards Act of 1988, as amended. First, permit me to familiarize those of 
the committee who are not already familiar with the operating problems of the 
industry with the functional aspect of inland waterways transportation. 

By and large, the vessels operated by members of this association on the waters 
heretofore referred to are relatively small and, therefore, are limited in their 
carrying capacity insofar as vessel personnel is concerned. Furthermore, 
operating conditions are variable within the industry. For example, many opera- 
tors perform docking and undocking services; that is, they berth and assist in 
the departure of ocean liners such as the America and other large ships that 
ply our harbors. These operators generally crew their vessels in such a manner 
that they return to their base at the end of the day, and new crews take over 
if the vessel is needed for further service. Other operators are strictly in the 
towing business. Here you find the problem of integrating operations involving 
short tows of hours’ duration, or perhaps a few days, with those that require 
weeks, such as a through movement from Brownsville, Tex., to the reaches of 
the upper Mississippi and Ohio Rivers. 

From an operational standpoint, it should be kept in mind that the industry, 
by and large, is classified as “small business” and has been so treated by numerous 
agencies of the Federal Government. The majority of the companies are family 
owned, generally growing out of some ancestor’s personal operation of an old- 
time tugboat. As such, they are not in a position to assume unnecessary bur- 
dens—even administrative burdens—that would be incurred by their inclusion 
in the present bills, regardless of the substantive provisions having to do with 
minimum wages and overtime. 

Along these same lines, I wish to call your attention to the fact that this 
privately financed industry has made great forward strides, beginning with 
World War II to the present day. Practically the entire industry is now 
dieselized, either through repowering of old vessels or the construction of new 
modern vessels. I do not know of any instance where this has been done with 
Government aid, although the Government has benefited directly from this free 
American enterprise. These are all factors that should be kept in mind in 
connection with the issue here presented. 
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Finally, I must emphasize that transportation in the United States is highly 
competitive, one form as against the other; that is, the rails versus the water 
carriers, versus the truck lines. The infant of these, of course, is the inland 
waterways industry, as we know it today. It is the one that is struggling; 
it cannot carry any extra load, resulting from legislation or otherwise. 

Despite all of that, however, this industry has kept pace and, in most instances, 
outdistanced American business generally in improvement of conditions for its 
personnel. The vessels referred to now carry small but excellent accommoda- 
tions for the crew, and they are provisioned in such a way as to supply food 
far above the standard. Last, but not least, they have granted increases since 
the time of the War Labor Board far in excess of industry generally, so that 
today vessel personnel in this industry is relatively higher paid than in other 
industries, all factors considered. 

The masters and pilots, chief engineers and assistants on the inland vessels 
today earn an average of more than $750 per month. The unskilled labor—that 
is, the messboys or messgirls who actually are waiters or waitresses, kitchen 
helpers, and unskilled deckhands—earn on the average of $300 per month. In 
addition, these employees are all furnished food, lodging, and full subsistence, 
and they receive substantial other benefits in addition to their base pay. At 
present the average cost of providing subsistence is about $3 per day per employee, 
and it continues to increase. 

Some criticism has been addressed concerning the alleged “long hours” worked 
by the employee on the vessels. Such criticism comes from those unfamiliar 
with the working conditions on such vessels. Due to the limited space avail- 
able on these small vessels, only two crews can be carried. They work what 
is known as a square watch; that is, 6 hours on duty and 6 hours off, or 12 
hours per day, 7 days per week. However, most of the employees on the vessels— 
even during this 12-hour “work period’’—are not working in the sense that a 
steel mill employee is working. Actually, they are “standing by” in case their 
services are needed or, as it is known in the industry, riding the “fantail” up 
the scenic Mississippi River. Thus, the apparent long hours are “paper” work- 
ing time rather than actual working time. 

Over and above this, these employees are usually accorded at least 122 days 
off per year. They work 20 days, and are off 10 days per month. Considering 
all conditions of the employment I have described, these “jobs” are really ideal 
and are much sought after by those interested in navigation and living in areas 
from which employees of the industry are drawn. Finding personnel to man 
these vessels today is no problem, and I am happy to say that large sections of 
American youth are eagerly seeking employment in the industry. 

Before touching upon the specific divisions of the bills before you, there is 
one last point I wish to mention. This industry has shown itself to be an 
important transportation factor in wartime and in times of national emergency. 
During World War II, for example, the industry mustered itself, set up industry 
committees, coordinated its opération, and moved huge quantities of essential 
materials such as petroleum, coal, sulfur, iron and steel, and scrap to the con- 
suming inland points. 

Prior to the war, these points—particularly in the case of petroleum—had 
been served by oceangoing tankers moving via the east coast to refineries at 
northern points, from whence the final product was distributed inland. As 
you gentlemen know, these tankers suffered many casualties because of enemy 
submarine action and were withdrawn from service; they were also withdrawn 
because of offshore needs. In addition, the industry “floated down” war vessels 
constructed on the Great Lakes to the open ocean, where they were put into 
operation against the enemy. 

Concerning the bills themselves, I would like to speak first of S. 662, which 
differs in its proposals from S. 770. The inclusion of seamen comes about as 
a result of section 9 of the bill, which amends section 13 of the present act. Sec- 
tion 18 of the present act, in subsection (a) (14), exempts “any employee em- 
ployed as a seaman.” The amendment thereof by section 9 of the present bill 
is such that it eliminates subsection (a) (14). Therefore, by eliminating the 
exemption under subsection (a) (14), seamen are brought within the purview 
of the present bill. The problem stems from this amendment and it is recom- 
mended that subsection (a) (14) or a comparable subsection be reinstated. 

Before leaving section 9, I want to point out one more difficulty which will 
arise if these suggestions are not accepted. Of necessity, the bill continues 
exemption of any bona fide “executive, administrative, or professional capacity 
earning on a salary basis at the rate of $6,000 or more per annum.” Such pro- 
vision automatically exempts all pilots, masters, master pilots, chief engineers, 
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and, in many instances, assistant chief engineers. This classification of per- 
sonnel has uniformly been held by the court, and has been treated by all statutes 
of Congress, as executive or administrative personnel; all of these employees 
earn in excess of $6,000 a year. In fact, courts generally have held in the case 
of masters, pilots, or master pilots, that they are the owners on board and fix 
liability in many cases on this basis. 

In view of the fact that the vessels are small, all personnel have a very close 
and intimate relationship; they live together and, for all intents and purposes, 
are excluded from the outside world for periods of sometimes 30 to 60 days. 
Naturally, as a result of this, each and every employee on the vessels knows 
the other employees’ earnings. Furthermore, by individual bargaining or by 
bargaining between the unions and the companies, the earnings of the executive 
and administrative personnel have always been directly related to those in other 
capacities, commonly known as unlicensed personnel. This bill, if enacted, would 
disturb this relationship and bring about a general upheaval of historically 
well defined intraindustry relationships. 

In S. 662, seamen are to be included only under minimum wages. To my 
knowledge, there is not an employee in the industry receiving less on an hourly 
basis than the $1.25 maximum provided for; thus nothing would be gained 
by making this provision applicable. Furthermore, under section 6, subsection 
(4), special provision is made concerning American seamen with particular 
reference to their “off-duty periods aboard ship.” While intended to protect 
the employer this, I am sure, will result in confusion. 

The reason for the above statement is that while all vessel personnel have 
fixed hours, nevertheless they are subject to the captain’s orders at times of emer- 
gency, whether they are asleep in their bunk, partaking of a meal, or actually 
on duty. In short, the captain of a vessel—even on the inland waterways—is 
the “king.” When in his judgment the vessel, its cargo or, in our case, the tow 
is in danger, he can muster the entire crew to quarters for the duration of the 
emergency, be it for an hour, a day, or a week. Under such circumstances, this 
provision would cause nothing but turmoil. 

In section 3 of the bill, section (m) is now to contain “a proviso” concerning 
board, lodging, and other facilities, which will also bring about confusion that 
does not now exist. In the event this bill should pass, it could possibly result 
to the detriment of the employee, which is not desired by the employer and 
surely would not be the wish of the Union. I have reference to the fact that the 
enactment of the bill might, of necessity, force the companies to cease and desist 
from providing food and establish on their vessels a cafeteria system where the 
employee could “purchase” his meals. If this were necessitated, it should be 
obvious to all that in the final analysis, inclusion of seamen in this bill would 
result in a reduction rather than an increase of take-home pay or of any other 
benefits. 

In closing, I wish to touch momentarily on S. 770. In this bill seamen are 
included in maximum hours, which is not the case in 8.662. If this bill were to 
pass, the impact on the industry would be such that if it did not entirely eliminate 
water transportation on the rivers, it would curtail it to an extreme extent or 
reduce it to operation by a few large companies that could absorb the extra 
cost. Under the maximum-hours provision of this bill, extra costs would have to 
be incurred, due to operation conditions described above which result from the 
small space available to the companies for crews’ quarters on the modern-day 
vessel. 

Therefore, gentlemen, I sincerely recommend to you that the bills before you 
be not passed in such a form as to include seamen therein. 


Senator Doveias. Mr. Todd, do you suppose you can confine your- 
self to 10 minutes ? 

Mr. Topp. I will certainly try. 

Senator Dove.as. You must do so, I am sorry to say. 


STATEMENT OF JOHN H. TODD, EXECUTIVE VICE PRESIDENT AND 
GENERAL COUNSEL, NATIONAL COTTON COMPRESS & COTTON 
WAREHOUSE ASSOCIATION, MEMPHIS, TENN. 


Mr. Topp. My name is John H. Todd, I am executive vice president 
and general counsel for National Cotton Compress & Cotton Ware- 
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house Association. That is an association consisting of owners of 
cotton compresses and warehouse plants throughout the 14 major 
cotton-producing States from California to North Carolina. 

For the sake of brevity, I should like to endorse and adopt the 
testimony presented this morning by Mr. Tom Moore and by Mr. 
William E. Jesup. My further testimony will relate primarily to 
the results of three studies which I have completed only veste rd: ay 
of the cotton warehouse and cotton compress industry. 

I would like to introduce for the record a one-page statement which 
I will call “Table 1,” entitled, “BLS Consumer Price Index for All 
Items,” and so forth. That statement shows what the minimum wage 
would be today if it were increased in direct proportion to the cost- 
of-living index on several alternative bases which are, I believe, sel f- 
explanatory. 

I would like also to present for the record table 2, which is a graph 
showing the percentage of occupancy of cotton warehouse public 
storage facilities in the Cotton Belt over the last 21-year period. 

Senator Doveras. These will be made a part of the record. 

Mr. Topp. Thank you. 

(The charts furnished by Mr. Todd are as follows :) 


BLS consumer price index for all items for the years in which the 25-cent, 40-cent, 
and 75-cent minimum wages were established, showing what the minimum 
wage would be if changed by the same proportions 
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Mr. Topp. As that statement will indicate, the average percentage 
of occupancy of the cotton warehouses in the cotton-growing States 
has been only 47 percent. 

During the past 10 years—I mean the crop years which end August 
1 of each year—occupancy has been only 37 percent of present ca- 
pacity. The present minimum of 75 cents became effective in Janu- 
ary 1950, and since that time, based on a study of a substantial cross 
section of our industry, we find that the cost of cotton insurance has 
increased by 10.8 percent, the cost of plant labor and plant salaries— 
the rates of those wages and salaries, has increased by 23.7 percent. 
The cost of building construction has increased 29.1 percent, and the 
overall weighted average cost of operation has increased 23.6 percent. 
All of those increases have taken place after the effectiveness of the 
75-cent minimum. 
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As Mr. Jesup indicated, the charges have necessarily been increased 
In proportion. 

Senator Dovetas. About 25 percent ? 

Mr. Topp. About 25 percent. 

I believe the weighted average for the Cotton Belt, as a whole, 
would be slightly below that, but 25 is a typical figure for the South- 
western States, and I think for the old Cotton Belt in general. 

Plant labor costs, salary and wage costs, on the weighted average 
for this industry, constitute 54 percent of total operating costs. These 
figures compare with averages recently published by Government au- 
thorities for hourly wages of United States nonsupervisory labor in 
all manufacturing industries. Those hourly wages were up 26 percent 
as of March. 

Weekly manufacturing wages are at an alltime high, showing an 
increase of 27 percent, both increases relating back to 1950. 

One of the studies I completed yesterday which covered a large 
cross section of the cotton warehouse and compress warehouse in- 
dustry from the Atlantic to the Pacific, was to determine what earn- 
ings that industry has realized from its operations during the past five 
completed crop-years, and those earnings in terms of conservative 
present valuation of net worth were these: 

For 1949-50, 4.08; for 1951, 1.53 percent. 

Senator Dovetas. Is this after interest has been deducted ? 

Mr. Topp. After income tax. 

Senator Doveras. Not after interest ? 

Mr. Topp. After all expenses of all kinds, and after income taxes. 

Senator Doveias. Are there many bonds noted on these ? 

Mr. Topp. Some of them do have some bonded indebtedness, some 
donot. I would say there are only a few companies, to my knowledge, 
which do at this time. 

Senator Dove.as. After interest on bank loans? 

Mr. Topp. Yes, this would be after interest on any obligations which 
we might have. It is the net earnings after income taxes from cotton 
warehouse and compress operations. 

For 1951-52, the rate of return was 1.12 percent. 

Senator Doveras. You mean 11% percent, roughly ? 

Mr. Topp. Approximately ; yes, sir. 

For 1952-53, it was 2.4 percent; for 1953-54, it was 3.3 percent, and 
for the 5-year average, 2.49 percent of the conservative present valua- 
tion of net worth. 

Clearly this industry is in no position to absorb any increase in its 
total operating costs, whether it be labor or otherwise. It must be 
passed on in the form of increased charges, and all of those charges 
and all of those increases, as Mr. Jesup has said, are borne by the 
votton farmer directly or indirectly, but inevitably. 

The next table which I would like to present as table 3, is entitled 
“Percentage of Wage Earners in Cotton Warehouse and Compress- 
Warehouse Plants Now Earning 75 Cents an Hour or Less, and Now 
Earning Less Than 85 cents, 90 cents, $1, $1.25, and $1.50 an hour.” 

(The table referred to follows: ) 
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That table will show that for the old part of the Cotton Belt, 
excluding seaports and large interior industrial centers, 35.3 percent 
of employees, wage earners today are earning 75 cents an hour or 
less. For the entire old Cotton Belt, including seaports and large 
industrial centers, 27.4 percent are earning 75 cents or less. For the 
entire Cotton Belt, including California and Arizona, which are 
completely organized, and where the w age rates are extremely high, 
v5.8 percent of all w age earners now earn 75 cents an hour or less. 

Accordingly, for the Cotton Belt as a whole, approximately 50 
percent of wage earners are now receiving under 85 cents, 65 percent 
under 90 cents, 82 percent under $1, 88 percent under $1.25, and 95 
percent under $1.50 an hour. 

Now, the fact that all across the Cotton Belt a substantial proportion 
of wage earners is earning 75 cents or less an hour means that the 
direct impact of this proposed increase, no matter what the measure 
of increase, will apply across the board to this industry, and as Mr. 
Jesup has pointed out it will necessitate corresponding increases 
in higher wage scales to maintain present percentage wage differentials 
for more highly skilled labor and for supervisory labor. 

Now, in view of the fact that the labor cost is 54 percent of total 
cost, and the fact that all wage scales above the minimum will have 
to be increased proportionately if the minimum is increased, and 
assuming that 75 cents is the current base, an 85-cent minimum wage 
would increase our total costs about 7.2 percent; a 90-cent minimum 
would increase it by 10.8 percent; a $1 minimum by 18 percent; a 
$1.25 minimum by 36 percent. If those percentages of increase in 
total costs are applied, as they must be, to the ‘charges we make 
for our services, it would amount under an 85-cent minimum to an 
increase of 37.7 cents per bale of cotton; under a 90-cent minimum 
to an increase of 56.5 cents per bale of cotton; under $1 minimum to an 
increase of 94.1 cents per bale. 

Senator Doveuas. It would be about a fifth of a cent per pound 
in the latter case? 

Mr. Topp. Yes. It would be divided by 500, because a bale of 
cotton weighs approximately 500 pounds. 

If the minimum were $1.25, the increase per bale of cotton would 
be $1.88. 

The incentive for compression lies in the difference between the 
freight rates on volumes of cotton which can be loaded in a railroad 
car in compressed form and the volumes which can be loaded in the 
same railroad car in uncompressed form. At the present time, those 
differentials are smaller than the charge made for compression. Any 
further increase in those compression ¢ char ges would cause avoidance of 
compression, throwing into disuse millions of dollars of investment 
in compress machinery. 

In this industry generally I think you would be interested in know- 
ing what our workweek is like. In general, it runs from 40 hours per 
week, minimum, to 56 to 60 hours per week, maximum. The maximum 
occurs in the cotton harvesting season when the cotton is piling in 
from the fields and gins. Superv isory workers generally work longer 
workweeks than the hourly wage earners 

Mr. Jesup has described briefly some of the present exemptions, 
and the necessity for those exemptions, and the extent to which ad- 
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ministrative action has largely nullified them throughout the history 
of thisact. It makes it extremely difficult to know where the industry 
in general, or any given operator, stands with respect to application 
of the minimum wage and overtime requirements. 

I don’t believe there has been a time since the act became effective 
that one or more members of our industry have not been in court de- 
fending a lawsuit, brought either by the Administrator or by em- 
ployees, seeking to apply the act’s minimum wage and/or overtime 
requirements, and seeking in effect to nullify the exemptions granted 
us in the act by Congress. These difficulties have come about primar- 
ily through the unrealistic definitions of the area of production. By 
defining the area of production in terms of the population of the town 
where the warehouse or ginning plant is located, by applying that 
population limit to points from which cotton may be received, by 
restricting to 10 miles, 20 miles, 50 miles, or to the general vicinity or 
the immediate locality of the establishment, the distance which cotton 
may move to reach such an establishment. 

Clearly, such restrictions have no relation to the location of such 
an establishment within the area of production of cotton. They are 
artificial tests. Regardless of the fact that numerous courts have con- 
demned those definitions, and continue to do so (there have been 
three such decisions this year by State and Federal appellate 
courts) 

Senator Doveras. I may say, if my memory serves me as to the 
legislative history of the act, that nobody knew what the area of 
production meant when that phrase was put in. The difficulties were 
passed on by the Congress to the Administrator to settle, so I don’t 
know that it is so much the fault of the Administrator as the fact that 
Congress was unable to get a clear definition, and so it passed the 
buck, so to speak, to the Administrator of the act. 

Mr. Topp. That is the case, Mr. Chairman. I was following that 
carefully at the time, and it was discussed extensively on the floors of 
both Houses. I think the term “area of production” was understood 
very clearly by the Members of Congress in the legislative debates 
leading to enactment of the Act. It is clear that they meant it to 
mean the area within which a given commodity is actually produced, 
and if the employment was within that area the service and employ- 
ment were intended to be exempt. 

Senator Dovetas. You have already taken something like 15 min- 
utes, Mr. Todd. I wonder if you could conclude briefly ? 

Mr. Topp. Yes, Mr. Chairman. 

I am grateful for your indulgence. I would like to just round out 
that statement I was making to the effect that, for one reason or 
another, the administrators have consistently continued to use these 
artificial and unrelated criteria in defining the area of production, 
criteria which have no relation to the area of production, and which, 
if given effect, will substantially nullify the exemption. 

Now, the courts generally have held those definitions to be invalid. 
The Supreme Court did so with the earlier one. The present one has 
not reached the Supreme Court yet, but will soon, I hope. 

Senator Dovucias. Do you agree with the proposals made by Mr. 
Jesup on defining the exemptions? 

Mr. Topp. Wholeheartedly. I believe you will find the same true of 
the farmers, and all agricultural handling people. 
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Senator Dove.as. So you endorse his proposals ‘ 

Mr. Topp. Entirely. 

Senator Doveras. Thank you very much. 

Mr. Topp. Thank you. 

Senator Dovetas. I hope you get your plane. 

Mr. Topp. I will now, thanks to your kindness. 

Senator Dovucias. We will meet again at 2 o’clock, when the re- 
mainder of the witnesses will be heard scheduled for today. 

(Whereupon, at 12:30 p. m., a recess was taken in the subcommittee 
until 2 p. m. of the same us) 


AFTERNOON SESSION 


The subcommittee met at 2 p. m., Senator Pat McNamara presiding. 

Present: Senator McNamara Seas, 

Also present: Stewart E. McClure, statf director; Roy E. James, 
minority staff director; John S. Forsythe and Michael J. Bernstein, 
professional staff members; and Dr. Fred H. Blum, consultant. 

Senator McNamara. We have a request from Senator Smith to 
include some material in the record. 

(The material referred to appears in part 3 of hearings, see Con- 
tents, part 3.) 

Senator McNamara. Mr. Markham, if you are ready you can pro- 
ceed in any manner that you see fit. 

Mr. Marxuam. Thank you, Mr. Chairman. 


STATEMENT OF D. W. MARKHAM, ASSISTANT GENERAL COUNSEL, 
AIR TRANSPORT ASSOCIATION OF AMERICA 


Mr. Markuam. My name is D. W. Markham. I am assistant gen- 
eral counsel of the Air Transport Association of America, which in- 
cludes within its membership most of the United States-flag airlines, 
both domestic and international, which hold certificates of public con- 
venience and necessity under the Civil Aeronautics Act. 

I shall try to be brief and to the point. The point is really a narrow 
one from a legislative standpoint, but one of very considerable impor- 
tance to our industry. At the present time the airlines are exempt 
from section 7 of the Fair Labor Standards Act. SS. 770, if enacted, 
would eliminate that exemption. Our sole purpose in appearing here 
today is to ask for the retention of our present exemption. 

Congress has recognized, ever since the Fair Labor Standards Act 
was originally adopted in 1938, that the transportation industries pre- 
sented a special problem under the act. Employees of virtually all 
forms of transportation, local transit companies, railroads, airlines, 
certain categories of motor-carrier employees, and seamen, were exempt 
from the maximum-hours provisions under the original act. In addi- 
tion, some of these employee groups were also exempt from section 6. 

In 1949, when the act was amended, the transportation exemptions 
were reconsidered by the Congress. Proposals were made for elimi- 
nating some of them entirely, or for restricting them to small groups 
of employees. One proposal made at that time was to restrict the 
airline exemption from section 7 to flight personnel. However, after 
it was pointed out that such a distinction would be wholly unwork- 
able, the proposal was abandoned. 
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After study, the Congress left the exemptions for transportation 
employees intact, except to eliminate the airline exemption from the 
minimum wage provisions of the act. The exemptions from section 
7 of the act were all continued. 

Of the bills now before the committee, S. 770 is the only one which 
would disturb the present airline exemption. S. 662 does not propose 
any change in it, and it is perhaps significant that while both bills 
propose elimination or modification of a number of the transportation 
exemptions, the railroad exemption would not be disturbed by either 
of them. 

The reasons why Congress saw fit, in 1938 and again in 1949, to 
exempt various transportation employee groups from the maximum- 
hours provisions of the Fair Labor Standards Act, are: 

(1) The impracticability of applying the standards of the act to 
employees whose duties are not capable of being fitted into as rigid 
a mold as factory or industrial employees generally : 

(2) The fact that other Government agencies already regulate the 
hours of service of many groups of transport: ition employees: and 

(3) The procedures of the Railway Labor Act were thought to be 
better adapted to solving the peculiar problems of hours of service, in 
the case of railroad and airline employees, than the less flexible stand- 
ards of the Fair Labor Standards Act. 

While we do not profess sufficient expertness to speak for all forms 
of transportation, we do believe that these reasons are just as appli- 
cable to the airline industry today as they were in 1938 and in 1949. 
Let me discuss them briefly, in the order in which I have listed them. 

Airline operations do not permit complete uniformity of shifts and 
regularity of on and off timés for manv groups of employees. To 
cite some examples, ground crews at small airline stations do not have 
a steady flow of work throughout the day. Their activity fluctuates 
greatly with the arrival and departure of the limited number of flights 
operated through their station. The schedules, themselves, are, in 
many cases, irregularly spaced, and, in addition, despite the best efforts 
of the industry and the Government, airline schedules are still subject 
to delay for weather and other contingencies. Rather obviously em- 
ployees who must be on hand to service 2 or 3 such flights a day cannot 
be treated in the same manner as factory workers on a daylight shift. 

Other classifications of employees, such as dispatchers and meteorol- 
ogists, for example, must, because of their special responsibilities and 
the round-the-clock nature of airline operations, work shifts which do 
not always fall into an 8-hours-a-day or 40-hours-a-week pattern. Be- 
cause, under Government regulations, dispatchers are responsible for 
flights which they have dispatched, there must be either an overlapping 
of shifts in order to transfer the responsibility, or, on occasion, an 
extension of individual shifts in order to meet possible emergencies. 

In these and other cases it has been necessary, in the collective 
bargaining agreements, to tailor the rules governing hours of service, 
and necessarily the pay, to the peculiar working conditions of partic- 
ular classes of employees. These problems have been worked out. to 
the mutual satisfaction of the employees and the employers. To 
attempt at this point to conform to the standards of the Fair Labor 
Standards Act in all such cases would involve a reopening of many 
of these agreements and renegotiation of the provisions governing 
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hours of work and rates of pay. It would also necessarily involve 
modification in the accounting and record-keeping procedures of the 
carriers. And it might well involve a major reorganization in many of 
the companies, particularly the smaller ones. 

Airline personnel assignments and job descriptions have been 
dictated to some extent by the distinction between supervisory 


and nonsupervisory personnel, as determined under the somewhat 


unique provisions and administrative interpretations of the Railway 
Labor Act. If it became necessary now to apply the standards of the 
Fair Labor Standards Act to organizations built on that basis, a 
major reshuffling of employees and duties would almost certainly 
be required, 

One final example may point up this problem even more graphically 
than the others. Pilots and copilots are prohibited by law from flying 
more than 85 hours a month. In addition, there are detailed regu!a- 
tions issued by the Civil Aeronautics Board which govern the maxi- 
mum number of hours of flight duty for which pilots may be sched- 
uled, minimum rest periods, ‘and so forth, and these regulations vary, 
depending on whether the operation is domestic or international, 
scheduled or nonscheduled. 

Necessarily, therefore, the collective bargaining agreements with 
the pilots have had to take into account the legal restrictions upon 
their hours of service. Other regulations apply to other members of 
the flight crew, and for obvious reasons the agreements relating to 
stewardesses, flight engineers, flight navigators, and _ flight radio 
operators have been modeled on those relating to the pilots. Elab 
orate provisions have been worked out governing the computation of 
time; other provisions cover variations in pay when such personnel 
are in scheduled flying, when they are on duty prior to or subsequent to 
a flight, when they are on reserve or standby duty, when they are rid- 
ing deadhead or performing miscellaneous flying, when they are in- 
str ucting, etc. 

To attempt to fit provisions of this sort into the standards of the 
Fair Labor Standards Act would be next to impossible and would, at 
the very least, require a wholesale renegotiation of agreements and 
overhaul of company personnel policies. 

To complete the illustration, if the airline exemption from the Fair 
Labor Standards Act were to be removed, it is entirely possible that 
pilots and copilots would be regarded as exempt under the executive- 
administrative or professional-employee exemption, but that certainly 
could not apply to all of the other classes of flight personnel. We 
would, therefore, have the situation where flight crews, which work 
pretty much as units and which traditionally have been accorded 
similar privileges with respect to hours of service, would be arbi- 
trarily divided, with part of them subject to one set of standards and 
part to another. Interlocking pay, and other contractual relation- 
ships would be destroyed, and employ ee morale endangered, with pos- 
sible repercussions in the safety of operations. 

The second reason why t transportation employees have been con- 
sistently exempted from the maximum-hours provisions of the act 
was the desire on the part of Congress to avoid overlapping regula- 
tion by different Federal statutes and agencies. Section 601 (a) (5) 
of the Civil Aeronautics Act provides that the Civil Aeronautics 
Board shall have the power and duty to promote safety by prescribing 
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“the maximum hours or periods of service of airmen, and other em- 
ployees, of air carriers.” In addition, section 401 (1) of that act fixes 
a ceiling on the hours for pilots and copilots. Acting within this 
statutory framework, the Board has included in the Civil Air Regu- 
lations elaborate flight-time limitations for pilots, copilots, flight 
engineers, navigators, and flight radio operators. In addition, the 
Board has prescribed maximum hours for dispatchers and has also 
dealt with maintenance and inspection personnel. To superimpose 
on these detailed restrictions the maximum-hours provisions of the 
Fair Labor Standards Act and the regulations issued thereunder 
would be the type of duplicate regulation which Congress has in the 
past — to avoid. In our view, Congress should continue to 
avoid it. 

The third reason advanced for the railroad and airline exemptions 
from the Fair Labor Standards Act is the fact that labor relations 
in those two industries are regulated by the Railway Labor Act. Con- 
vress has felt in the past that the procedures established under the 
Railway Labor Act were better adapted for making adjustments to 
the peculiar requirements of the rail and airline industries than were 
the general standards of the Fair Labor Standards Act. We know 
of no basis for arriving at a different conclusion on that point in 1955 
than was reached in 1938 and 1949. 

In closing, let me say that there is no cause for concern that the 
substandard working conditions, at which the Fair Labor Standards 
Act was aimed, are present in the airline industry. It is, to be sure, 
a relatively young industry, and one which has undergone a phenom- 
enal expansion, particularly since the war. Like other young and 
rapidly expanding industries, it has had its growing pains, including 
personnel problems. It has endeavored, however, to meet these prob- 
lems by progressive and enlightened labor relations policies. 

Since 1936 the airlines have operated under the Railway Labor Act. 
Unionization of airline employees has been rapid and at present 
approximately 80 percent of the nonsupervisory employees in the 
industry are covered by collective-bargaining agreements. Organi- 
zation has taken place along so-called craft lines, as contemplated by 
the Railway Labor Act, and at the present time there are some 30 
separate labor organizations which hold representation rights for 
various groups of airline employees. There are over 200 separate 
collective-bargaining agreements in effect in an industry with only 
slightly over 100,000 employees. 

Improvements in employee benefits have not been grudgingly yielded 
by airline managements, however. They have recognized that they 
are engaged in a highly technical business, and that a very high per- 
centage of their employees are of necessity in the skilled and pro- 
fessional classes. As a result, wages have been consistently high and 
other benefits have been san The a bee have made pennies 

rogress for so young an industry in establishing pension plans, group 
uaenee plans, and other t ses of fringe benctite Moreover, the 
industry voluntarily established a basic 40-hour week shortly after 
the end of World War IT. 

Nevertheless, as indicated previously, it has been recognized, both 
by airline managements and by the employees, that the industry is 
not one in which a flat 40-hour week can be applied to all groups of 
employees under all circumstances. The special problems which exist 
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in the industry because of the nature of its operations have been dealt 
with in the collective bargaining agreements and tailormade provi- 
sions have been devised to deal with these problems. To withdraw 
the exemption from section 7 of the Fair Labor Standards Act at this 
time could not benefit either labor or management in our industry. 
It could only create havoc and confusion. 

We hope ‘that this committee will recommend continuation of the 
exemption presently contained in section 13 (b) (3) of the act. 

Senator McNamara. Thank you for your very complete statement. 
| have just a couple of questions. 

In item No. 2, you mention the fact that other Government agencies 
already regulate the hours of service of many groups of transporta- 
tion employees; do these agencies or any of them regulate the hours of 
service of the airline employees? 

Mr. Markxuam. Yes, sir. That is dealt with, Mr. Chairman, in the 
statement. Under section 601 (a) (5) of the Civil Aeronautics 
Act 

Senator McNamara. I see. 

Mr. Markuam. There are rather extensive flight time limita- 
tions with regard to various classes of flight personnel prescribed, and 
in addition there are duty-time limitations for dispatchers and other 
types of ground personnel. 

Senator McNamara. Does your organization represent as well as 
the scheduled airlines some of the unscheduled groups? 

Mr. Marxnam. They are not members of our association. They 
are not, I believe, all subject to the Railway Labor Act, but I don't 
know of any reason why their views on this subject should differ from 
ours. 

Senator McNamara. You are not authorized to speak for them? 

Mr. Marxuam. I am not authorized to speak for them, no. 

Senator McNamara. I just wanted the record to show that you are 
not speaking for the nonscheduled airlines. 

Mr. Marxuam. No, sir; they are not members of our organization. 

Senator McNamara. Thank you. 

Mr. Marxuam. Thank you. 

Senator McNamara. Mr. Beardsley, director of the law depart- 
ment, American Trucking Association, will be the next witness. 

Weare glad to have you 1 proceed i in your own manner, sir. 


STATEMENT OF PETER T. BEARDSLEY, DIRECTOR, LAW DEPART- 
MENT, AMERICAN TRUCKING ASSOCIATIONS, INC. 


Mr. Bearpstry. Thank you, Senator. 

Senator McNamara. I see you have a prepared statement, and we 
appreciate your giving us advance copies. 

Mr. Bearpstey. Yes, sir. Now, I was prepared to get this in in the 
10-minute period, but I also made a few notes, and, if you don’t mind, 
j we just talk from these notes, with the statement, if it may go in in 

u 

Senator McNamara. That is fine, and then you want your statement 
to appear in the record ? 

Mr. Bearpstxy. Yes. 

Senator McNamara. And you will talk from notes that you have 
developed from the Statement ? 
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Mr. Bearpstey. If that is satisfactory with you. 
Senator McNamara. Very good. 
(The text of the prepared statement follows :) 


STATEMENT OF PETER T. BEARDSLEY, DIRECTOR, LAW DEPARTMENT, AMERICAN 
TRUCKING ASSOCIATIONS, INC., BEFORE THE SUBCOMMITTEE ON LABOR, SENATE 
COMMITTEE ON LABOR AND PUBLIC WELFARE, APRIL 27, 1955 


Mr. Chairman, and members of the subcommittee, my name is Peter T. Beards- 
ley. I am director of the law department of American Trucking Associations, 
Inc., with offices at 1424 Sixteenth Street NW., Washington, D. C. Most of you 
are probably familiar with our organization, but let me say for the record that 
it is the national trade association of the trucking industry, representing all types 
of motor carriers, both for-hire and private, and having affiliated associations in 
all 48 States and the District of Columbia. 

We understand that the subcommittee has before it for consideration the follow- 
ing bills to amend the Fair Labor Standards Act. 


. 18 (Potter). 
. 57 (Smith, New Jersey). 
. 247 (Smith, Maine). 
. 662 (Lehman). 
S. 770 (Murray). 
. 1127 (Martin). 
. 1288 (Dworshak). 
. 1487 (Capehart). 
. 1447 (Curtis). 


Some of the bills.referred to propose increases in the minimum wage ranging 
from 90 cents to $1.25 per hour. Two of the bills (S. 662 and S. 770) would 
remove the exemption from the overtime provisions of the law presently appli- 
cable to certain employees of motor carriers subject to the safety jurisdiction of 
the Interstate Commerce Commission. In addition, these latter two bills would 
vastly expand the coverage of the law by applying it to “activities affecting 
commerce.” 

I should like to devote my discussion today first, to the proposals to remove 
the partial exemption presently applicable to certain motor-carrier employees, 
second, the proposals to expand the coverage of the law to cover “activities affect- 
ing commerce,” and, finally, the proposals to increase the minimum wage. 


PRESENT MOTOR CARRIER EXEMPTION SHOULD BE RETAINED 


Although the testimony of Secretary Mitchell, given April 14, 1955, con- 
tained no proposal to change the partial exemption applicable to motor carrier 
employees, we note that two of the bills before the subcommittee would remove 
it entirely. 

Section 13 (b) (1) of the Fair Labor Standards Act provides an exemption 
from the overtime provisions of the law for “any employee with respect to whom 
the Interstate Commerce Commission has power to establish qualifications and 
maximum hours of service pursuant to the provisions of section 304 of title 
49.” By a series of court and ICC decisions it has finally been determined 
that the Commission has power “to establish qualifications and maximum 
hours of service’ for employees of motor carriers in the categories of driver, 
helper, Joader, and mechanic. Although this exemption is not nearly as broad 
as that applicable to our chief competitors, the railroads, S. 662 and S. 770 
would completely remove the motor-carrier exemption, while retaining the rail 
exemption in its entirety. The removal of the partial exemption applicable 
to motor-carrier employees contained in section 13 (b) (1) of the act would 
aggravate the long-standing discrimination against motor carriers. This dis- 
crimination arises by virtue of the fact that, as previously stated, only four 
classes of motor-carrier employees are exempt from the overtime provisions 
of the law, while all employees of railroads are so exempted. 

The original basis for the railroad exemption from the overtime provisions of 
the Fair Labor Standards Act was that they were already regulated under other 
labor legislation. Congressman Mead, speaking in favor of the proposed rail 
exemption at the time the original law was under consideration, said: 

“For a long period of time the House has eliminated railroad workers from 
various acts which apply to industrial workers. This was done in the case of 
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the Wagner Labor Relations Act, again in the passage of the Social Security Act, 
and prior to that in the passage of the National Recovery Act. The railroads 
and the railroad industry have their own social and labor legislation. As you 
know, they have the Adamson Hours of Service Act, the Railroad Labor Act 
with its mediation and arbitration boards, and they have the Railroad Retire 
ment Act. Therefore there is sufficient precedent for the committee to accept 
the amendment of the distinguished gentleman from Ohio [Mr. Crosser] and 
in doing so eliminate all railroad workers from the provisions of this bill. 

a * * ~ * * . 

“True, some employees of the railroads are working for less than what I 
deem to be a satisfactory wage, but in view of the fact that already 90 percent 
of all railroad employees are organized and operate under collective-bargaining 
agreements, it will perhaps be only a short time—yes; a short time, and made 
shorter by the passage of this bill—until 100 percent of the railroad employees 
will be under collective-bargaining agreements. There is real democracy on 
the railroads, and this is the same democracy we hope this legislation will de- 
velop among the low-wage groups employed in private industry.” (S2d Congres- 
sional Record 1698, December 16, 1937. ) 

Congressman Mead's observations may have illustrated a valid basis, in 1938, 
for allowing the railroads a much broader overtime exemption than motor car- 
riers. However, the situation has changed considerably until today collective- 
bargaining in our industry has likewise “advanced to a marked degree” and 
more than 90 per cent of our employees now exempt under section 13 (b) (1) 
are covered by collective-bargaining contracts with one of the strongest unions 
in the country. Today, there is no more reason to grant the rails complete ex- 
emption because they are subject to the Railway Labor Act than there is to give 
equal treatment to motor carriers because they are subject to the Labor Man- 
agement Relations Act. Hours of service of motor-carrier driver and helper 
employees are regulated by the ICC, just as are those of the train operating 
employees of the railroads and our standards of pay for comparable work are, 
if anything, even higher than those of our rail competitors. 

Congress has enacted into law, as part of the Interstate Commerce Act, the 
national transportation policy. By this policy, Congress has provided for “fair 
and impartial regulation of all modes of transportation” subject to the provisions 
of the Interstate Commerce Act, “so administered as to recognize and preserve 
the inherent advantages of each.” Fair and impartial regulation of motor car- 
riers and their railroad competitors would require an exemption from the 
overtime provisions of the Fair Labor Standards Act for the motor-carrier indus- 
try equal to that afforded our railroad competitors. The present situation, in 
our opinion, is hardly “fair and impartial.” The complete removal of the motor- 
carrier exemption provided for in 8S. 662 and S. 770 would add insult to injury 
and intensify and broaden the discrimination which the motor carriers presently 
suffer. At the very least, Congress should retain the motor-carrier exemption 
presently applicable under section 13 (b) (1) of the Fair Labor Standards Act. 


EXPANDED COVERAGE OF FAIR LABOR STANDARDS ACT NOT WARRANTED 


We also note that Secretary Mitchell, in his testimony, made the following 
statement : 

“The Federal Government should not regulate those enterprises which are 
essentially local in character; this field should be left to the States. The small 
neighborhood grocery, barbershops, drugstores, and the small country store and 
other small enterprises are not properly subject to Federal legislation. They are 
traditionally within State jurisdiction because they are largely outside the stream 
of interstate competition.” 

We thoroughly agree. But again we note that some of the bills before this 
committee would considerably broaden the coverage of the present law. S. 662 
and S. 770 would amend the act to make it apply to employees engaged in any 
“activity affecting commerce.” As you know, the act presently applies to em- 
ployees engaged in “commerce” or those who “produce” goods for commerce as 
those terms are defined in the law. The expanded coverage which would be 
provided by S. 662 and S. 770 by extending the act to “activities affecting com- 
merce” would broaden the scope of the law in such a way as to make it apply to 
nearly all employees, except those specifically exempted. 

The trucking industry, after more than 15 years of litigation since the act was 
assed, has finally reached the stage where, in most instances, our carriers can 
be reasonably certain as to the status of any particular employee. Extending 
the coverage of the law to include employees in “activities affecting commerce” 
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will surely bring about a guessing game, good for several decades, between 
employers and employees, with industrial strife the most probable result. After 
all these years of attempting to determine with reasonable certainty the extent 
of the coverage of the law insofar as motor carriers are concerned, we would 
have to begin all over again if, in. addition to the activities already covered, 
Congress should see fit to amend the act by including employees whose activities 
affect commerce. For the same reason, we suggest that the proposal contained 
in S. 662 and S. 770 to amend the definition of ‘‘produced” should not be enacted 
by Congress. 

As a matter of fact, we believe there is a real necessity for contracting, rather 
than expanding, the coverage of the act, and recommend that if any change is 
made in coverage, the distinction between local activities and those which are 
truly national in scope be redefined in language less subject to administrative 
and judicial misconstruction than that contained in the act originally passed 
in 1938. Because the definition of “produced” presently contained in the act 
includes the term “transporting,” some of the courts have held that the trans- 
portation of goods in intrastate commerce by for-hire carriers constitutes, in and 
of itself, “production of goods for commerce.” These decisions, it seems to us, 
are in strange contrast to the following language of Congressman Schneider, of 
Wisconsin, a member of the House Labor Committee, made at the time that the 
conference report on the bill, which later became the Fair Labor Standards Act, 
was submitted: 

“It must be repeated, however, to avoid any misunderstanding of the bill, that 
it does not in any way, shape, or form, affect intrastate, or purely local, or State 
business.” (83d Congressional Record 9260.) 

Despite Congressman Schneider’s interpretation, certain courts have con- 
strued the term “produced” as used in the act, so broadly as to leave almost no 
room for local activity. For example, in Walling v. Griffin Cartage Co., decided 
September 5, 1945 (62 Fed. Supp. 396), the United States District Court for the 
Eastern District of Michigan held an intrastate motor carrier, 95 percent of whose 
business was the transportation of castings, forgings, and machine parts for 
and between 2 to 3 Detroit plants, subject to the act. The court saying 
that “it is seemingly a stretch of the imagination to even consider that carting 
goods from one place to another in Wayne County can be producing” never- 
theless held such transportation to constitute “production” within the meaning 
of the act, and found the carrier in violation. The opinion of the district court 
was affirmed by the Circuit Court of Appeals for the Sixth Circuit on February 
12,1946. Griffin Cartage Co. v. Walling (153 Fed. 2d 987). 

The decision of the Supreme Court in Morris v. McComb (68 Sup. Ct. 131), 
decided November 17, 1947, has clarified somewhat the exemption provisions 
of section 13 (b) (1) of the Fair Labor Standards Act insofar as employees of 
motor carriers engaged in interstate commerce are concerned. In that case, the 
court held that such employees bona fide classified as “drivers” and “mechanics” 
were subject to the Commission’s safety jurisdiction, and therefore exempt from 
the overtime provisions of the law, even though only 3 to 4 percent of the motor 
carrier’s total activities were in interstate commerce, and some of the drivers 
individually made no trips in interstate commerce during the period of time in- 
volved in the action. The carrier involved in that case, Morris, is what is com- 
monly called a local cartageman or drayman. It is important to note, however, 
that the Supreme Court, in agreeing to review the decision of the appellate court 
in the Morris case, refused to review the lower court’s finding that the trans- 
portation involved constituted “production for commerce” within the meaning of 
the Fair Labor Standards Act. 

Let me point out that there are a number of local truck operators who per- 
form no activities whatsoever which would subject their employees to the 
safety jurisdiction of the Commission. In the case of such carriers, the Supreme 
Court’s decision in the Morris case will be of no help. Under the court decisions 
which appear to be the law today, these local carriers’ employees are covered 
by the act whenever they transport locally goods which are ultimately destined 
to move in commerce. For example, a producer of packing boxes in a Minnesota 
town sells those boxes to a meat packer in the same State located in a town a 
short distance away. The box manufacturer utilizes the services of a local dray- 
man to transport the packing boxes from his place of business to the packer’s 
plant. There is no question but that this is strictly intrastate transportation 
within the meaning of the Interstate Commerce Act. Consequently, the Com- 
mission has no safety jurisdiction over the employees of the local draymen what- 
soever, but, under the court decisions holding that transportation alone consti- 
tutes “production for commerce,” the driver employee of the local drayman who 
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moves the boxes between two points in the same State is subject to the Fair 
Labor Standards Act. If it is reasonable to say that the driver in this situation 
is covered by the provisions of the act, it might seem equally reasonable to 
hold that all of the other employees of the local drayman are covered. They 
are part of an integrated operation, all of them presumably being necessary to 
the conduct of the local drayman’s business. And, even though the driver might 
be the only employee who had immediate contact with the boxes moved, the 
services of other employees performing clerical work, for example, in connec- 
tion with the movement might be felt to be equally necessary to the successful 
operation of the drayman’s business. 

At the time the act was passed we felt, and still believe, that Congress’ use 
of the word “transporting” in the definition of “produced” was intended to apply 
to employees of manufacturers engaged in the actual production of goods for 
commerce, whose duties might include the carriage of such goods at one or 
another stage of production, in or about their place of manufacture. This con- 
struction seems to us to be more in line with the statement of Congressman 
Schneider to the effect that the law was not intended to apply to purely local 
or State business. We believe that the provisions of section 15 (a) (1) of the 
act makes this clear. This section, prohibiting the use of the channels of inter- 
state commerce for movement of goods produced in violation of the act, speci- 
fically provides: 

“* * * except that no provision of this act shall impose any liability upon 
any common carrier for the transportation in commerce in the regular course 
of its business of any goods not produced by such common carrier, and no pro- 
vision of this chapter, shall excuse any common carrier from its obligation to 
accept any goods for transportation; * * *.” 

The quoted language, we think, indicates congressional understanding of the 
duty of common carriers to transport goods which are tendered, and it was 
for this reason that Congress provided a specific exemption in the law in recog- 
nition of this situation. We believe Congress should restore its original intent 
to cover activities actually in interstate commerce, leaving purely local busi- 
ness outside the scope of the act. To accomplish this, we suggest the following 
amendment to section 3 (j) of the act: 

“(j) ‘produced’ means produced, manufactured, mined, handled, or in any 
other manner worked on in any State; and for the purposes of this chapter 
an employee shall be deemed to have been engaged in the production of goods 
if such employee was employed in producing, manufacturing, mining, handling, 
transporting, or in any other manner working on such goods, or in any closely 
related process or occupation directly essential to the production thereof in 
any State: Provided, that common and contract carriers by motor vehicle shall 
not be deemed to be engaged in the production of goods because of transpor- 
tation services rendered, nor shall employees of such carriers be deemed en- 
gaged in such production, or in any process or occupation necessary thereto by 
virtue of their employment.” 


EFFECT OF INCREASE IN MINIMUM WAGE 


The increase in the minimum wage to $1.25 per hour, which several of the 
bills before the committee propose, would result in direct increases in the labor 
costs of motor carriers, varying according to their locale and operations. In 
addition, it would result indirectly in a very sizable increase in operating 
expenses for the trucking industry as a whole. The direct increase is, of course, 
the most easily demonstrated. 

In a survey conducted by our industrial relations department in June 1954, 
to determine the wage rate of clerical workers (nonsupervisory) general office 
employees, such as stenographers, rate clerks, etc., the percentage of such 
employees earning less than $1.25 per hour in the cities shown was as follows: 

Percent Percent 
Boston, Mass Cleveland-Akron, Ohio 
Hartford, Conn Indianapolis, Ind 
New York City, N. Y Detroit, Mich 
Philadelphia, Pa Minneapolis-St. Paul, Minn 
Baltimore, Md 
Birmingham, Ala Des Moines, Iowa 
Charlotte, N. C Denver, Colo 
Oklahoma City, Okla Sacramento, Calif 


The information listed above was received for about 9,000 employees in the 
category referred to, employed by 407 class I motor carriers of property. 
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It will be noted that the percentage of clerical employees earning less than 
$1.25 per hour range from 7 percent for Chicago to 68 percent for Charlotte, 
N. C. Should the minimum wage be increased to $1.25 an hour, the direct 
increase in labor cost to the motor carrier employers is thus readily demonstrated. 
What about the indirect cost to the trucking industry employers should be the 
minmum wage be increased to $1.25 per hour? If wages of relatively low-rated 
office employees, earning perhaps 85 cents an hour, were to be increased to $1.25 
as a result of amendment of the wage-hour law, it necessarily follows that the 
higher-rated office employees would have to be given substantially the same in- 
crease to maintain recognized differentials in pay based on skill and experience. 
In addition, at the first opportunity after the $1.25 minimum wage became effec- 
tive, employers covered by union contracts for other employees could expect a 
demand for new pay scales which would reinstate the differentials presently 
effective. There is customarily a definite wage relationship among all employees 
in the same company. Clerical workers, supervisory personnel and even top 
management are affected by a wage increase in the lowest rates. Differentials 
have to be maintained if an employer is to have a sound wage policy. The war- 
time wage stabilization policy recognized this customary interrelationship of 
wages and salaries by permitting the so-called “tandem” increases, whereby 
Wage raises given initially to one group could be given to other groups which 
had customarily been granted the same increases as given the lead group. 

In discussing the effects of an increase in the minimum wage I have used the 
figure of $1.25 per hour. Of course, to the extent that the minimum wage might 
be increased by a lower figure, it follows that the economic effect upon the 
motor carrier industry would be that much less. 


Mr. Brarpstey. My name is Peter T. Beardsley. I am director of 
the law department of the American Trucking Associations, Inc. 
That organization is a trade association for the motor carrier indus- 
try representing all types of motor carriers, both for-hire and private, 
with affiliated organizations in all of the 48 States and the District of 
Columbia. 

Of the bills under consideration, we are primarily interested in 8S. 
662 and S. 770. Both of those bills would first eliminate the present 
exemption applying to certain employees of motor carriers by virtue 
of section 13 (b) (1) of the wage and hour law, and, second, vastly 
expand the coverage of the act by applying it to activities affecting 
commerce, and finally increase the minimum wage to $1.25 per hour. 


If I might, I would like to talk about those three provisions of the 
two bills in the order named. 


Senator McNamara. You may proceed. 

Mr. Brarpstry. First, the overtime exemption. 13 (b) (1) exempts 
from the overtime provisions of the law employees with respect to 
whom the Interstate Commerce Commission has power to establish 
qualifications and maximum hours of service. Those employees fall 
into four categories : drivers, drivers’ helpers, loaders, and mechanics. 
By contrast, all railroad employees are exempt from the overtime pro- 
visions of the law, and neither S. 662 nor S. 770 propose any change 
with respect to the rail exemption. 

As we see it, we are presently suffering from something of a dis- 
crimination with respect to our transportation competitors. The re- 
moval of the motor carrier exemption in its entirety would simply 
make what is now a bad situation much more worse. As a matter 
of fact, there is no more reason, we believe, today to exempt rail car- 
riers because, for example, they are subject to the Railway Labor Act, 
than there is to exempt motor carriers, because we are subject to the 
Labor-Management Relations Act. 

The hours of service of truck operating employees are regulated by 


the Interstate Commerce Commission just as are the hours of service 
of train crews. 
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One of the bases of the rail exemption originally was that 90 per- 
cent of rail employees were organized under collective bargaining 
contracts. That is true today with respect to the exempt employees 
inthe motor-carrier industry. As far as pay standards are concerned, 
if anything motor-carrier employees receive more pay than rail 
employees. 

Right here, Senator, if I could, I would like to have incorporated 
as a part of my prepared statement these figures taken from the 1954 
edition of National Income, which is a supplement to the Department 
of Commerce’s Survey of Current Business. 

You will note, for example, that the average income of employees in 
the highway freight industry was $4,709 as against $4,407 for rail 
employees. 

Our drivers, helpers, and some of our mechanics are members of the 
teamsters. However, most of our mechanics are members of the Ma- 
chinists Union. 

Senator McNamara. This will be incorporated in the record. 

(The document above referred to is as follows :) 

AMERICAN TRUCKING ASSOCIATIONS, INC., 


INDUSTRIAL RELATIONS DEPARTMENT, 
Washington 6, D. C., February 15, 19595. 


PATTERN OF EMPLOYEE EARNINGS IN TRUCKING AND SELECTED INDUSTRIES 


Average annual earnings of employees engaged in trucking and warehousing 
reached $4,709 in 1953, $334 above the 1952 average. Earnings of manufactur- 
ing employees were $658 below those of trucking. 

Although prices of most goods and services have risen rapidly since 1947, the 
average trucking employee has increased his real income by 31.5 percent since 
that time; whereas manufacturing employees are only 24 percent better off, 
and railroad employees are only 17.1 percent ahead. 

The records of employee earnings in trucking and various other industries 
from 1947 through 1953 are shown in the tables and graphs on pages — and - 
These statistics offer readily available and precise information about the high 
standing of trucking employees in relation to earnings of employees in other 
occupations. The steady improvement of the earnings of trucking employves 
is also shown. 


Annual income of employees engaged in trucking and selected industries, 1947 


Metals Autos a ie: 
Highway | Highway |pajjroads, _ 224 and auto| Rubber Manu- = ¢ oa -. Transpor- 
freight ‘passenger, ~~ | metal equip- | products facturing aan tation 
products | ment et 


Year 


Money income 


$3, 063 $2, 83: 3, 216 $2, 972 $3, 143 
3, 355 2, 93! 3, 581 3, 245 3, 381 
3, 545 2, § 3, 706 3, 287 3, 608 
3, 811 3, 096 3, 789 3, 527 , 010 
4, 069 3, 28% , 171 3, 904 
4, 375 3, 425 342 4, 134 
4, 709 3, 556 , 407 4, 376 


Real income 





$3, 060 
3, 174 
3, 383 | 
3, 588 


$2, 972 $3, 143 
3, 070 3, 199 
3, 136 3, 443 
3, 321 3, 776 

3, 585 3, 440 3, 722 

3, 788 ¢ 3. 579 3, 990 

4, 025 3, 039 3, 767 3, 740 . 228 
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The information providing the basis of this study originated in the statistical 
studies of the United States Government. This study brings up to date a similar 
one published as a TLRI Special, November 1, 1953 (vol. VIII, No. S9), based 
on 1989 dollars and covering the period 1989-52. 


DEFINITIONS AND SOURCES 


Money income means the wage or salary earned by an employe before tax 
deductions. Real income is money income adjusted to 1947 constant dollars so 
us to measure the changes in actual purchasing power. This adjustment was 
made by using the “implicit price deflators” published by the United States 
Department of Commerce. Source of ATA’s information was the 1954 edition of 
National Income, a supplement to the Department of Commerce’s Survey of 
Current Business. 

Mr. Bearpstey. I want to clear up a statement where I said our 
employees are covered by contracts with one of the strongest unions 
in the country. I should say two of the strongest such unions, 

Congress has passed the national transportation policy as part of 
the Interstate Commerce Act. One of the purposes of that policy is to 
~ecure fair regulation of all modes of transportation subject to the law. 
We don't believe the present motor carrier overtime prov ision is falr, 
and impartial, when contrasted with the rail provision. ‘ We ask that 
the subcommittee not make it worse. If we cannot get equal treat- 
ment with the railroads, at least we ask that the exemption be left 
as it now stands. 

Coming now to the provisions of S. 662 and S. 770, which would 
greatly expand the law by applying it to activities affecting commerce, 
we note that Secretary Mitchell in his testimony before this subcom- 
mittee made a statement to the effect that the Federal Government 
should not regulate essentially local activity. We thoroughly agree 
with that statement, but, as I said before, these two bills before the 
committee, 662 and 770, would greatly expand the coverage, much 
less retract it. 

It has taken the motor carrier people 15 years, innumerable court 
decitianh, and, of course, the concomitant labor strife that goes with 
it, to arrive at a status today where we are fairly certain, generally 
ela with respect to the.status of most of our employees. If the 
provisions for expanded coverage contained in 662 and 770 become 
jaw, we would just have to start groping all over again and go through 
the same process. As a matter of fact, we really believe that insofar 
as local truck operations are concerned, that it wasn’t Congress’ inten- 
tion originally to apply the law as broadly as the courts and the 
administrator have applied it. For example, I refer on page 5 of 
my prepared statement to Congressman Schneider’s statement, at that 
time a member of the House Labor Committee, who said at the time 
the law was under consideration that it was not intended to be appli- 

cable to purely local or State business. Even the present language 
of the law, of course, has been tortured by administrative and judicial 
constructions to the point where in my personal opinion I think it has 
become almost absurd. 

I have in mind, for example, such cases as the Michigan Window 
Cleaning case, in which an employee of a local contractor who cleaned 
windows happened to be engaged in cleaning windows in a plant under 
his employer’s contract where goods were produced, and his activities 
were held to be essential to the production of goods for commerce, 
and so he was held to be covered by the law. 
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There are some local truck operators who are not subject to any 
ICC jurisdiction whatsoever because of the parochial nature of 
their activities. These are businesses which we believe exemplify 
those which Secretary Mitchell had in mind when he stated that the 
Federal Government shouldn’t regulate essentially local enterprises. 

In order to secure such treatment for local truck offices, we propose 
the amendment of the word “produced,” as set forth at page 8 of my 
prepared statement. 

Coming now to the proposals to increase the minimum wage, our 
industrial relations department made a survey in June of 1954 cover- 
ing wages of nonsupervisory office employees, such as stenographers. 
rate clerks, and so forth, in the 16 cities listed at page 8 of my pre- 
pared statement. You will note that the percentage of employees 
paid less than $1.25 per hour in this category ranged from 7 percent 
in the case of Chicago to 63 percent for Charlotte, N. C. So it is 
pretty easily demonstated just what effect an increase in the minimum 
wage to $1.25 an hour would have with respect to these employees. 

Now, what about the indirect effect? In our industry, and it is 
probably true in all industries, although I am only speaking for ours, 
when the wages of relatively low-paid employees are increased it is 
necessary to make similar increases in the wages of higher-rated 
employees in order to maintain recognized differentials in _pay based 
on skill and experience, so we have little doubt that an increase in 
the minimum wage to $1.25 per hour would result in increased wages 
to all of our people, both those who are presently paid under that 
figure, and those who are presently paid very substantially more. Of 
course, to the extent that the minimum wage is increased but to a 
figure less than $1.25, the economic impact on our folks would be that 
much less severe. 

Senator McNamara. Do you have any statistics to show what the 
recommended 90 cents that you mention would do to your present 
minimum wage / 

Mr. Brarpstry. No, sir; I don’t. We took these statistics because 
we had already made this survey, and we made it on the basis of $1.25. 

T am sorry I don’t have any statistics on the 90-cent basis. 

Senator McNamara. Perhaps you would like to submit that to the 
committee later so that we could give it consideration ? 

Mr. Brarpstey. Yes, we would be happy to do it. 

Senator McNamara. The two are mentioned in your statement, the 
90-cent position and the $1.25 position. 

You indicate in this table very clearly what would happen to you 
in these cities on the basis of $1.25, and I think it would be helpful to 
us if you could provide us with that information. 

Mr. Bearpstey. We will do that. 

Senator McNamara. I have no questions. 

Thank you for your cooperation. 

Mr. Bearpstry. Thank you, Senator. 

(The following letter was subsequently received for the record :) 


AMERICAN TRUCKING ASSOCIATIONS, INC., 


Washington, D. C., April 28, 1955 
Hon. Patrick V. MCNAMARA, 


Senate Office Building, Washington, D. C. 
Dear Srr: During my testimony yesterday, in pointing out the effect of an 


increase in the minimum wage to $1.25 per hour, you asked if I would furnish 
similar information with respect to an increase to $0.90 per hour. 
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In checking back over the survey referred to at page 8 of my prepared state- 
ment, I find that the lowest figure used was $0.95 per hour. We also elicited 
the information on the basis of $1.05 per hour. Using the same cities and the 
same categories of employees previously referred to, the percent of workers earn- 
ing less than $0.95 and $1.05 per hour are as shown below: 

$0.95 $1.05 
Boston pied oo : . bo Baas ; : 3 10 
Hartford rs 16 
New York City 5 
Philadelphia __ 
Baltimore — 
Birmingham 
Charlotte__-_ 
Oklahoma City_- 
Cleveland-Akron 
Indianapolis__—_ 
Detroit 
Minneapolis-St. 
Chicago 
Des Moines____ ~~ 
Denver 


Sacramento i eS Be, mdeses J 1 


We trust that the above information will be helpful to the subcommittee in its 
consideration of the various bills to amend the wage-hour law. 
Respectfully, 
PeTeR T. BEARDSLEY, 
Director, Law Department. 

Senator McNamara. We have Mr. Julian Brylawski. How do you 
clo, sir. 

You have a prepared statement, and I see we have copies of it 
already. We appreciate that, and you can proceed in your own man- 
ner from there. 

Mr. Brytawsk1. It is a very short statement, Mr. Chairman, and I 
have some interpolations which I would like to introduce, so, if I may, 
{ will read it. I assure you I will stay within the 10-minute limitation. 

Senator McNamara. Go right ahead. 


STATEMENT OF A. JULIAN BRYLAWSKI, REPRESENTING THE 
THEATER OWNERS OF AMERICA, ALLIED STATES ASSOCIATION 
OF MOTION PICTURE EXHIBITORS, AND OTHERS 


Mr. BryLtawski. I am appearing before this committee in opposition 
to the so-called extended coverage as proposed by Secretary of Labor 
Mitchell before this committee in suggested amendments to the Fair 
Labor Standards Act. 

These amendments would include extending the coverage of the 
minimum wage standards to employees of theaters operated by the- 
atrical concerns who operate theaters located in more than one State or 
in political subdivisions of the United States. There are many of these 
so-called chain-theater organizations. A Motion Picture Almanac of 
1955 lists some 518, ranging from the large theater organizations with 
a 100 or more theaters, of which there are but 5 or 6, to the 201 small 
circuits with 5 theaters or less, many of whom by reason of their 
veographical locations have interests across the State lines. 

Our objection to the inclusion of the theater in the Minimum Wage 
Act is not only its suggested floor, because in almost every category of 
employee w ith the possible exception of ushers who are mostly part- 
time and short-time employees, teen-agers, and others desiring tempo- 
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rary employment, we pay our employees considerably more than even 
the suggested minimum wage. 

The only class of people that would be affected by the floor sug- 
gested would possibly be the ushers in which we have a turnover so 
great that theaters actually cannot keep them in uniforms. The aver- 
age tenure of an usher in a theater is less than 6 weeks. They are not 
stable employees. Lots of times they are high-school students, and 
others desiring to earn a little extra money, and to pass spare time. 
In very many of the small situations I doubt that they get any salary 
at all. They just get to see the show. 

But apart from them, and especially our technical employees, the 
suggested floor would mean nothing. Our great objection to our in- 
clusion under this legislation is the 40-hour week with its time and 
one-half time provision for work over 40 hours, and overtime require- 
ments for premium pay for work done on Saturdays, Sundays, and 
holidays. 

Theater operation today is essentially today a weekend business. 
With this additional expense to our weekend operations I am sure that 
many theaters would be forced out of business. 

Actually, Mr. Chairman, today the weekend business has become so 
acute that a great many theaters do as much as 80 percent of their 
business on Saturdays or Sundays, and many theaters operate on those 
2 days only, or possibly Friday night, today. 

Motion-picture theaters, per se, that, is operating motion-picture 
theaters, with or without other entertainment, have always been con- 
sidered to be strictly local enterprises, engaged in intrastate commerce, 
and not in interstate commerce; and, therefore, completely outside of 
the orbit of any and all laws and regulations affecting interstate com- 
merce. There are many court decisions on this already, including 
some very recent decisions of the National Labor Relations Board, 
who have repeatedly refused to take jurisdiction on labor disputes 
affecting theater owners, on the grounds that they were not interstate 
commerce, up to the famous decision of the United States Federal 
Court in the matter of Paramount, et al., commonly known as the 
Theaters Divorcement decree, which separated the producers of mo- 
tion pictures from their exhibitor outlets, in which all theaters, owned 
by combinations, or circuits, are required to be individual operations, 
and buy their films as individual theaters, picture by picture, and 
theater by theater, so that no matter how many individual theaters 
may come under a common ownership, each individual theater is a 
separate entity, and must buy its attractions individually with no con- 
nection with any of the theaters that may be owned or controlled in 
a” common ownership so we are dealing not with a series of chain- 
owned theaters but with some 18,000 separate business establishments 
engaged solely in intrastate commerce. We manufacture nothing. 
We produce nothing. We sell lights, shadows, sound, and sometimes 
a little popcorn. 

We would consider that Secretary Mitchell’s proposal to extend 
the Federal Minimum Wage Act to interstate theater circuits to be 
discriminatory, as it would obviously place a theater so operated in 
an unfair competitive situation with regard to a competing theater 
operated independently by a circuit of theaters that is completely 
contained within the limits of a State or other political subdivision 
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in the continental United States; such as the Gordon Circuit, with 
75 theaters, all in the State of Texas; United, with 101 in California, 
and Butterfield, with 93 in Michigan. Or we can take it even locally. 
We can take the metropolitan Washington district with which I am 
familiar; take Mr. Sidney Lust, who has some 9 or 10 theaters in 
the district of Washington, that is in Montgomery and Prince 
Georges County. We would be in competition with, say, the K. B. 
Theaters who own theaters in competition also in Prince Georges 
and Montgomery Counties, but who also own and operate theaters 
in Washington. That would apply to the Stanley Circuit, to the 
Bernheimer Circuit, and would apply to the Weinland Circuit. 

What I want to bring out, sir, is that this discrimination would 
work a great hardship on many of our theaters as there is today not 
competition between competing theaters, but jungle warfare, a fight 
for survival, for bare existence. 

The sustaining life of all motion-picture theaters is motion-picture 
film, a, supply of which in the last 4 or 5 years has been steadily 
diminishing to a point where theaters are fighting for their very 
lives to secure sufficient motion-picture films in order to stay open. 

This is most important, sir, because there are very few good pic- 
tures, and only good pictures draw any sort of attendance whatso- 
ever. Under the United States court decrees which separated the 
theaters from their former owners, the motion-picture producers— 
in the old days those motion-picture producers made films primarily 
for their own theater exhibition. They were required to make a 
certain number of pictures to keep their own theaters opened. When 
the courts dissolved that combination they threw the whole market 
open and the theaters are being required to buy their pictures, as 
I said, pictures by pictures, and theater by theater, and to bid against 
each other for this product, so that the smallest advantage that one 
theater would have over another theater might be disastrous, and may 
be the weak link. 

We buy those pictures usually on a percentage of the gross. Now, 
a theater with a lessened expense because it was circuit-owened but 
wholly contained in a State in competition with another theater that 
may have a theater or so across the State line under this bill would 
be at a distinct disadvantage, and that would work a great hardship 
and really would be very, very serious discrimination. 

We feel that there are so many decisions in which the theaters 
have been declared not in interstate commerce, and without in any 
way attempting to instruct the Senate on the constitutionality of the 
laws affecting interstate commerce, I really believe that it has been 
conceded over the years that if a business is completely intrastate it 
is a matter of regulation by the States rather than by the Congress. 

I remembered it so well I could do it offhand, anyway. 

Senator McNamara. I am sure you could. You are doing a very 
good job. 

Mr. Brytawski. I assure you, gentlemen, that the entire motion- 
picture industry is today, as far as theaters are concerned, in a 
deplorable condition. The shortage of production referred to, the 
constant and consistent yearly decrease in theater attendance in the 
face of increasing competition for the amusement dollar, has brought 
about a desperate condition which is engaging the thoughts and 
activities of all theater organizations. 
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In testifying before the House and Senate Ways and Means Com- 
mittee of the 83d Congress, statistics were introduced to show that 
more than 5,000 theaters had closed since 1947. 

Congress, in its wisdom, listening to the pleas of the theaters, re- 
duced the taxes on theater admissions above 50 cents, and remitted all 
theater admission taxes below that figure. This action by the Con- 
gress unquestionably saved from closing many thousands of marginal 
theaters still struggling to live; the extension of the Wage and Hour 
Act might easily contribute to more theater closings so that employees 
would be thrown out of work, enormous losses sustined because theater 
buildings can seldom be used for other purposes, and the almost inevi- 
table retrogression of any business community that has lost the bright 
lights and customer-attraction of the motion-picture theater. 

Thank you very much. 

Senator McNamara. I would like to ask you, do you represent 100 
percent of the motion-picture theater business 4 

Mr. Brytawskt. I won't say that. I represent the two big theater 
organizations, Theater Owners of America and Allied States Organi- 
zation, which represent probably 85 or 90 percent of the theaters of 
America. 

There are two organizations which do not belong. Their situation is 
not different from the others, and I am quite sure that they would be 
willing to have me represent them, but from the time of my notification 
on Saturday that I was going to appear I did not have time. 

Senator McNamara. You represent practically the whole industry ? 

Mr. Brytawsk1. I would say so. 

Senator McNamara. In greater Washington ? 

Mr. Brytawskt. Oh, yes, in Greater Washington I am president of 
of the Theater Association. 

Senator McNamara. Now, in your prepared statement, you refer to 
the suggested minimum wage. What figure are you talking about at 
that point, 90 cents, $1.25, or something in between / 

Mr. Brytawskt. Well, we knew there had been suggestions from 90 
cents, as I understand it, up to $1.35. I heard that this morning, 
anyhow. 

Senator McNamara. You are referring to a suggested minimum 
wage and you are referring to that in an overall manner. 

Mr. Brytawskt. Yes, but I was using Secretary Mitchell’s remarks, 
90 cents. 

Senator McNamara. Now, you notice that some bills establish a 
maximum of $500,000 annually as a standard governing whether or 
not this Federal regulation would apply. Would most theaters come 
within that category, doing a gross business of half a million? 

Mr. Brytawskti. No, there would be a great many of the smaller 
chains that would not qualify. The larger chains unquestionably 
might. This is just a figure out of the blue, but I would think that 
the average well-built, well-situated theater today would do an annual 
business of $75,000. There are a great many theaters that do a great 
deal more. Many thousands do a great deal less. I am speaking now 
of chain operations. They usually are the larger and better theaters. 

Senator McNamara. So comparatively few of your local operators 
would be affected by such a limitation as $500,000 ? 

Mr. Brytawskt. Yes, sir; but, you see, the very thing that I spoke 
about is Mr. X, who has 13 theaters, would undoubtedly do over 
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$500,000 business or he wouldn’t be in business, and he would be in 
competition with the others under that. 

Senator McNamara. I see. 

Your statement is very helpful, and we are glad for your coopera- 
tion. 

Mr. Brytawskt. Thank you, sir. 

Senator McNamara. The next is Mr. Voges, secretary-manager 
of the American Veneer Package Association, of Orlando, Fla. 


STATEMENT OF ALVIN A. VOGES, SECRETARY-MANAGER, AMERI- 
CAN VENEER PACKAGE ASSOCIATION, ORLANDO, FLA. 


Mr. Voces. My name is Alvin A. Voges; my business address, 
122514 North Orange Avenue, Orlando, Fla. I am employed as sec- 
retary-manager of American Veneer Package Association, Inc., which 
association was incorporated in 1938 for the purpose of representing 
the manufacturers of fruit and vegetable containers. As such, we 
represent the majority volume of wood-veneer fruit and vegetable 
baskets, hampers, and mail-type crates manufactured in the United 
States. I have been in this position since 1951, previous to which 
since 1946 I was employed as secretary-manager of a Florida Citrus 
Association. 

In addition to submitting this prepared statement, there is also 
submitted a series of eight exhibits to better picture our position in 
this matter and the reasons for that position. 

Basically, we are and have been opposed to minimum-wage legis- 
lation in any form, and while perhaps properly we should confine 


our appearance to the specific bills which now propose amending ex- 
isting law, we cannot silently go from a position of complete op- 
position to any such legislation to a position of arguing the value 
of retainin ng one piece of bad legislation as opposed to adopting other 


equally bad proposed legislation. 

It is our opinion there has been little research to show either the 
advantages or disadvantages of a minimum-wage law. Since in- 
ception of minimum-wage ‘legislation in 1938, this country has been 
in constant turmoil with wars and threats of wars, with stockpiling 
and large defense usage combining to make it an abnormal economic 
period. The true effects of such legislation have not been measurable 
for always there has been these incalculable factors. 

In this hearing, certainly in prior hearings on the subject of 
minimum wages, many sound reasons have been advanced by op- 
ponents of such legislation why such legislation would not be good 
and why such previously enacted legislation has not proved good 
for the stability and welfare of our country and its people. 

To here avoid repetitive stating of such reasons and for the pur- 
pose of conserving your time, we adopt the statement of Thomas O. 
Moore for the National Association of Manufacturers as part of our 
statement. 

Though many of the bills at interest have accessorial appendages 
that propose things other than an increase in the minimum-wage rate, 
we shall confine ourselves entirely to the minimum-wage matters and 
shall endeavor to show how adoption of any legislation to increase 
the minimum wage will affect our industry. 
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Fortunately for the unskilled laborer and unfortunately for us, our 
industry is not able to evolve an automatic plant that will operate at 
the push of a button and require but few employees to operate. 

Comparatively per dollar of production value, we are large users 
of labor and fortunately for the unskilled we can quickly give an em- 
ployee the training necessary to do his job and a high-school education 
is not a prerequisite of employment. 

In our exhibit 3 it is shown that 7,854 production and related workers 
produced product valued at $31,762,000 during 1952, an average of 
$4,044 of product produced per employee. For this $4,044 of product 
the average production employee received a wage in 1952 of $1,871 at 
an average hourly wage of 93 cents. 

Our plants, largely located near heavily forested areas, are a part 
of rural America, a part of smalltown life. 

Our employees, unlike those in metropolitan areas, do not have the 
great expense of transportation, of eating in restaurants, of expensive 
recreation, of costly wardrobes, of high-priced tonsorial artists, of 
giving gratuities to everyone who performs the least service. They 
can and do lead a much more simple and calm life than does the city 
worker, and on a lesser amount of money an equally full life. 

For us it is unfortunate we cannot have an automatic factory where 
labor cost per dollar of product would by comparison be negligible. 

We have as competitors the manufacturers of paperboard boxes, 
Industry Code No. 2675, who in 1952 paid wages of $320,023,000 to 
99,156 production and related workers who produced product valued 
at $1,955,031,000—1952 Annual Survey of Manufacturers, U. S. De- 
partment of Commerce Publication Series: MAS-52-4. An average 
wage for 1952 of $3,227 for producing product per employee valued 
at $19,716, and a ratio of 16.4 percent production labor cost. 

While competition alone prevents our increasing our selling prices, 
there is another persuasive reason. More than 90 percent of the prod- 
uct of the wood veneer fruit and vegetable basket industry is used to 
package farm products. You gentlemen need not be told the farmer 
is in no mood to consider higher prices for anything he uses. 

Since 1951 the desire on the part of our manufacturers to increase 
prices has been very real. For them these years of good business 
and easy money have been years of low profits, and in many cases years 
of loss rather than profit. 

While they have had the desire to increase their selling prices, they 
have, almost without exception, recognized that to do so would mean a 
lesser volume of business and the need to reduce the number of people 
on their payroll. 

It isn’t easy to tell smalltown people their services are not needed. 
In too many instances other employment isn’t available to our em- 
ployees because they lack the ability and intuition needed in skilled 
industries, or simply because there is a lack of other industry, and 
so they become hardship cases and a charge on the community. 

In our exhibit 2 we show that whereas in 1939 our production and 
related labor cost had a ratio of 30.85 percent to rales of product 
shipped, by 1947 it had risen to 39.54 percent and in 1952 was 43.08 
percent. Note particularly line 14 of that exhibit, which shows that 
after paying wages and salaries, cost of materials, electricity and 
plant expenses, there is in 1939 a comfortable 22.19 percent of product 
value left to pay other expenses, taxes, and profit; in 1947 it reduces 
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to 16.55 percent, and in 1952 to an uncomfortable 15.60 percent. We 
cannot live on this 13.60-percent remainder amount and must find 
~ome way to bolster it a few percent. 

In exhibit 3, at line 5, it is shown that the average value of product 
-hipment per establishment was $101,000 in 1939 and $217,000 in 1947. 
The greatest part of this increase is traceable to higher prices induced 
by inflation and better pictured in our exhibit 6. However, it is 
partly due to war demands and the beginning of a tendency to increase 
the size of plants. Line 13 of the exhibit shows that in 1939 our 
plants had an average of 56.5 employees which increased to 62.5 
in 1947, and if figures were available would be higher again in 1952. 

In exhibit 4 we show the cost to our industry if the minimum 
wage should increase to 90 cents per hour, and also similar portrayal 
at $1 per hour. 

In exhibit 5 we reconstruct the year 1952, showing effect of both 
a 90-cent and a $1 minimum hourly rate. 

While we are not naive enough to thing that only our production 
and related labor costs would increase in the event higher minimum 
hourly rates are legalized, we nevertheless, in making the compari- 
sons, have only recorded the increases that would go to production 
and related labor and have added that cost into the salaries and 
wages of all employees. All other costs have been shown as orig- 
inally given for 1952. It follows, of course, that the remainder 
amount for other expenses, taxes, profits, is reduced by the amount of 
increased pay going to labor under increased minimum hourly rates. 

It is to be noted that with a 90-cent minimum hourly rate the 
remainder amount available for other expenses, taxes, and profits 
becomes 7.16 percent of the value of product shipper, and with a 
dollar minimum becomes 1.91 percent. 

Exhibit 6 gives you such price information on the listed type of 
packages as is available to us. It is sad to note we have been unable 
to advance our prices in ratio to the increase in primary market 
prices generally. 

Using as example, continuous stave bushel baskets with cover, 
between 1946 and 1951 our selling price increased by 25 percent. 
During the period 1947 to 1952 our cost of production lee per 
average man-hour, exhibit 3, increased 38.8 percent, logs about 30 
percent, steel wire about 70 percent, other costs in proportion. 

Here it would be well to remark we do not know of any instance 
where any manufacturer in the industry in 1954 sold any of his 
products at a price higher than allowed by the Office of Price Stabili- 
zation in 1951, and a substantial amount of the industry’s production 
was sold below such prices. 

Exhibit 7 shows the geographical distribution of our establishments. 
Exhibit 3 shows that in 1947 the average number of employees per 
establishment as 62.3. When an establishment discontinues opera- 
tion, 62.3 families lose the source of their income. During the period 
1943 to 1953 the industry lost 67 establishments, a aaeiie of 31.16 
percent. 

In exhibit 8 we chronologically set forth various factors affecting 
the economy of our industry. 

Column 1 shows that during the period 1943 to 1953, 67 establish- 


ments discontinued operations, 31.16 percent of total industry 
facilities. 
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Because it is unlikely many, if any, closed during the war period 
1943 to 1946, and because the 1947 census of manufacturers shows that 
in that year the number of production workers were not many less 
than in 1939, it can be assumed that most discontinuations occurred 
after 1947. Column 2 shows a 7,854 total of production workers in 
1952, a tremendous drop since 1947 which pinpoints the plant close 
downs to the years 1948-51, 

Since the big economic factor of the years 1948-51 was the 1950 
increase in minimum hourly wages, and although we do not have 
statistics to prove it, we think it a fair assumption that most of these 
plant discontinuations occurred about the time of enactment of the 
75-cent minimum hourly wage. 

The years 1953 and 1954 have been relatively stable years; the 
index of primary prices and the consumers’ index have been steady 
in those years our industry has remained fairly steady, only two 
facilities have been lost. 

Although for 1952 the percentage of the value of product shipped, 
13.60 percent—exhibit 8, column 7—available for other costs, taxes, 
and profit, is too low for comfort, in fact is dangerously low; we 
believe that our industry by its own ingenuity will find the way to 
increase that amount a percentage point or two and in so doing find 
encouragement to continue to operate, providing the present level of 
costs are not exceeded. 

Presently employees in agriculture, which includes not only farming 
operations but also preparation for and delivery of farm commodities 
to market, are exempt from wage-and-hour provisions of the Fair 
Labor Standards Act. 

More than 90 percent of the product of the wood veneer fruit and 
vegetable basket industry is manufactured for the purpose of carrying 
farm produce from field to market. 

Forestry in itself is to a great extent a product of the Nation’s 
farms. The product of our industry is a product of the forest and 
the farm; its end use is a return to the farm for the shipping of farm 
produce. 

Tn a large sense we are but a piece of machinery used by the farmer 
to produce an item needed by him in his farm operations. 

In the periods when our country is at peace and goods are plentiful, 
manufacturers of products that can be adapted to the purpose of carry- 
ing fruits and vegetables to market, in an effort to increase produc- 
tion of their lines, aggressively promote their product and are highly 
competitive to our industry. In times of stress and war, when the 
facilities of the Nation are mobilized and shortages occur, both in 
the military and civilian material needs of the Nation, those who 
entered the fruit and vegetable produce field in their search for new 
markets quickly withdraw for two reasons. Their manufacturing 
‘apacity is needed industrially and the fruit and vegetable package 
field is probably the least profitable of any in which they can engage. 

For these reasons, in times of emergency our industry finds itself 
swamped with orders beyond its capacity to produce; and since our 
industry has not in recent years been experiencing a normal profit 
it is now true that the ability of our industry to produce is now at a 
minimum below which it must not, for national security reasons, be 


allowed to fall. 
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Because our industry is a small user of what in wartime are critical 
materials, it is particularly advantageous to mobilization planning 
that our products be used wherever possible and to the greatest extent 
possible. In past times of emergency our industry has met the demand 
made on it, and for the future it of necessity must be kept in a healthy 
state. 

Because our industry is able to use unskilled production labor we, 
in time of emergency, are not a drain on the supply of more proficient 
working people. It might be said we can use labor rejected by other 
industries. This, then, is a substantial reason for Government mak- 
ing sure that its acts do not close our establishments. 

In our exhibits and in this statement we have tried to vividly por- 
tray the economic position of our industry today and as it would be 
if legislation is enacted to increase the present minimum hourly wage. 

We have shown the mortality of the industry, 31.16 percent, at or 
about the time the minimum hourly wage was increased to 75 cents. 
We predict that if legislation is enacted to increase the minimum 
ioe wage to 90 cents, or higher, then in the succeeding 2-year 
period a similar percentage of our industry’s establishments will dis- 
continue operations. 

This does not mean that our industry is opposed to paying higher 
wages, it simply means unless we increase our selling prices we cannot, 
as the exhibits show, increase the percentage of production labor cost 
to the value of the product, the 1952 percentage being 43.08 percent. 

We have stated the industry would like to increase its selling prices 
but dares not, and that today’s selling prices are at or below 1951 
prices. 

We have shown that our industry is rural in nature and able to 
employ unskilled labor and for these reasons are not comparable to 
low pay industries in metropolitan areas where the cost of living is 
considerably greater. 

We have shown that our industry is composed of small business 
establishments—1952 average production employees per facility, 
62.3—and Government has been stressing the need of helping small 
business. As a generalization, small business is less able to pay hand- 
some wages than are the industrial giants. 

We have shown that in 1952 the value of goods produced in a year 
by the average production worker was $4,044 who was paid $1,871 
for that production, and in the reconstructed 1952 year for producing 
$4,044 of product he would receive in pay at 90 cents minimum, $2,002 ; 
one dollar minimum, $2,215. 

We contend that except for unusual cases no manufacturing oper- 
ation can stay in business and have a production payroll equal to 
49.52 percent of product value which is our cost if the 90-cent mini- 
mum hourly wage becomes effective. At a dollar minimum the pro- 
duction labor percentage to product value would be 54.77 percent. 

We have shown that in the absence of an increase in our selling 
prices, and with all other factors remaining the same, an increase 
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in the minimum wage rate calculated to only our production and 
related workers would show as follows: 


1952 costs in relation to value of product shipped 


1952 at 75¢ 

minimum cities oe 

er ine | Structed to | structed to 

equipment 90¢ minimum] $1 minimum 
| percentage 


| | Percent Percent 
All wages and salaries . 47.70 | f4. 14 | 59.39 
Material, fuel, electricity contract work 35. 85 | 35. 85 | i 
Plant and equipment 7 2.85 2. 85 
Remainder for other expenses, taxes, profit bts ane 13. 60 | 7.16 | 


5.85 


100. 00 | 100. CO 


It is our considered opinion this industry cannot pay an increase 


in the minimum hourly wage rate without an increase in our selling 
prices. 

If an increase in minimum wage is legislated it would be necessary 
to make a minimum increase in price in our products of 9 percent 
if minimum 90 cents and 14 percent if minimum $1. 

Using 1951 prices from exhibit 6: 


Ifmini- | If mini- 
mum 90 | mum $1 
1951 actual | cents price | price 
increase of | increase of 
9 percent | 14 percent 


Cents Cents Cents 
Con. save bushel basket - - --_- ; eee 32. 50 35. 43 37.05 
Bushel hamper pis bd tae. eee ide. 40. 53545845 i 32. 00 34.88 36. 48 
4-quart climax basket ___- ple . re 11.27 12. 28 12. 85 
8-quart square braid basket ie ous 4 , ae 10. 83 11. 80 12. 34 
Lumeert berry peers. . 2... .-.........-- salle tlie eda a Sl ; 1. 28 1.40 1. 46 
Citrus crate aaa 54. 65 59. 57 62. 30 


A farmer would then have to pay about 3 cents more for each bushel 
basket if minimum 90 cents and about 5 cents more if minimum $1, 

All of the foregoing is calculated without giving acknowledgment 
to any increases in costs except the cost of our production labor. We 
think it obvious that all our costs will advance and the increase in 
selling prices would necessarily need to advance with them. 

Sincerely believing we cannot successfully increase our prices, and 
sincerely believing it is not possible for us to pay the added expense 
if the minimum wage is increased, we are in a dilemma and see but 
one hope. 

We previously evidenced our close association to agriculture and to 
the forest. Westated over 90 percent of our product is used to convey 
farm produce to market. We remarked that our industry is highly 
essential to the Nation in times of emergency and that it is necessary 
‘we be kept in productive position. 

Ciacilewe, if any of these bills to amend the Fair Labor Standards 
Act now before you for consideration do, in the final analysis, meet 
with your approval, we ask that the bill or bills approved be amended 
to exclude our industry from compliance. 
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Further, we ask that the committee vote “no” on a proposal for an 
increase in minimum hourly wage legislation at this time. 

Senator McNamara. Thanks for your fine presentation. I am sure 
it will be helpful to the committee. 

Now, you mentioned in several places that you cannot successfully 
increase your price. Is that because of the competition of other mate- 
rials in the packing business? 

Mr. Voces. Paper relatively has such a low labor production cost 
in comparison with our industry, and paper mills generally are highly 
mechanized, so that they almost might be considered push-button 
factories that they are highly competitive with us and should we go 
above them our market would be lost. 

Senator McNamara. Of course, under the pending legislation the 
minimum wage would apply to them, but the point you make is that 
they are largely mechanized and you are not. 

Mr. Voces. And such a small part of their increase would be labor 
that it wouldn’t necessarily affect their selling price to any great 
extent. 

Senator McNamara. I don’t think you made that very clear, but the 
record will now show that that was your point. 

Mr. Voces. Secondly, the farmers are not wanting to; in fact, they 
are resisting any increase on anything they use. 

Senator McNamara. I am sure we cannot quarrel with them for 
that, either. 

All right, thank you very much, sir. 

Mr. Vocrs. If any of your statisticians want to talk at all about the 
exhibits that I have prepared, I would be glad to meet with them later 
this afternoon. 

Senator McNamara. That will be part of the record. Thank you. 

(The exhibits of Mr. Voges are as follows :) 


ExHIsIT 1 


Relevant information concerning the industry of fruit and vegetable basket 
manufacturing—Industry code No. 2441 


| 
(1) 2) | (3) 
| 


1939 1952 


| 
Number of establishments (in survey) - ---------- ecacs 161 | 141 | 
All employees: | 
Number (average for year) 6 : nN. a. 9,105 | 8, 099 
Salaries and wages, total Ca i j re n. a. $13, 398 | $15, 150 
Production and related workers: 
Number (average for year) ‘ pibdoelacinicks adultsin 9, 093 8, 781 7, 854 
Wages, total shecaie aati are Rika $5, 019 $12, 093 | $13, 683 
Man-hours, total _. see n. a. 18, 080 14, 596 
Cost of material, fuels, ele ctricity, contract work__..-------------- $6, 455 $11, 254 $11, 388 
Expe nditures for plant and equipment =< leatectahs ctor Nanmamatas inane Pitch n.a $872 n. a. 
Value of product shipped - -- - -- $16, 270 $30, 584 $31, 762 


n. a. 





Source: U. S. Department of Commerce, Bureau of the Census, Census of Manufacturers. Col. 1 from 
Bulletin MC24C—1949, p. 2. Col. 2 from Bulletin MC24C—1949, p. 2. Col. 3 from Bulletin MAS 52-4, 
October 1953, pp. 8, 9, 23. 


Note.—Dollar figure sin thousands. Man-hours in thousands. N. a. means not available. 
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ExHIBIT 2 


AMEND FAIR LABOR STANDARDS 


ACT OF 


1938 


Manufactured product cost analysis 


| 


1939 


| Ratio to 

value of 
product 
shipped 
(percent ) 

a | @) 


. Number of establishments in survey _ - 
. All employees: 

Number (average for year) n. a. 
Salaries and wages, total - 1 $5, 741 


161 |__- 

i 

| 

Production and related workers: 
| 

| 

| 

| 

1 


~ 35.29 


Number (average for year) 9, 093 
Wages, total $5, 019 
Man-hours, total_.-_..--..-..-----} n. a. 
. Cost of materials, fuel, electricity, | 
contract work LES PON 
. Expenditures for plant and equip- | 
ment___- ees eine ae 
. Remainder for other expense, taxes, | 


30.85 


DO IH oe Oot 


$6, 455 | 
? $463 | 
$3,611 | 22.19 | 


. Total of lines 4, 10, 12, 14 | $16,270 | 100.00 | 
. Value of products shipped__._....-...- $16, 270 |.......--- 


39. 67 | 
2.85 | 


1947 


141 
9, 105 


$13,398 | 


8, 781 | 
$12, 093 | 


18, 080 


$11, 254 | 


$872 


$5, 060 
$30, 584 
$30, 584 


Ratio to 
value of 
product 
shipped | 
| (percent ) 


(5) 


n. &. 


8, 099 
$15, 150 


14, 596 
$11, 388 
2 $905 


36, 80 
2.85 


16. 55 $4, 319 
100.00 | $31, 762 


1952 


Ratio to 
value of 
product 
shipped 
(percent ) 


(6) 


7,854 |. 
$13. 683 | 


Basically this exhibit is a takeoff of exhibit 1 with additional computations and calculations as noted: 

1 The difference between lines 7 and 4 in col. 4 was added to the difference between lines 7 and 4 in col. 6, 
then divided by 2 and the answer (.0444) added to line 7, col. 2 to arrive at the percentage shown in line 4 
col. 2 which in ratio to line 16, col. 1 gives the line 4 col. 1 figure ($5,741). 

2 The figures in cols. 1 and 5 at line 12 were developed by using the same percentage for this item as was 


given for 1947 at line 12, col. 4. 


3’ The percentages arrived at in cols. 2, 4, and 6 at line 14 are the remainder amount after adding the per- 
centages in lines 4, 10, and 12, cols. 2, 4, and 6 and deducting the total of those for each column from 100 per- 


cent. 


Note.—Dollar figures are in thousands. 


EXHIBIT 3 


Man-hours in thousands. 


N. &. means not available. 


Developing averages of facilities, wages, salaries, and hourly wage rate 


. Number of establishments (in survey) 

. Value of product shipped 

Average value of product: 
Shipments per establishment 

All employees: 
Number (average for year) -___- sa oe a ra 
Salaries and wages, total 
Average wage or salary 

. Production and related workers: 

Number (average for year) 

Number (average per establishment) 

Wages, total 

Average wage 

Man-hour, total_____._..-- 

Average hourly wage 


SOWA mH 


1939 


(1) 


161 
$16, 270,000 | $30, 584, 000 | 


$101, 000 


() 


$5, 741, 000 


1947 | 


141 | 


$217, 000 

9, 105 

$13, 398, 000 
$1, 471 


8, 781 


1952 
(3) 
(1) 
$31, 762, 000 
() 


8, 099 
$15, 150, 000 


Figures in lines 1, 2, 6, 7, 10, 12 and 14 from exhibit 2. Line 2 is divided by line 1 to give line 4 figures. 


Line 7 is divided by line 6 to give line 8 figures. Line 10 is divided by line 1 to give line 11 figures. 
Line 12 is divided by line 14 to give line 15 figures. 


12 is divided by line 10 to give line 13 figures. 
1 Not available. 


Line 
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ExHisIT 4 


Composite of reports from manufacturers for 1954 operations and comparative 
calculations therefrom 


Thirteen manufacturers having an employee force ranging from 28 to 435 
report as follows for 1954. 


All employees : 
Number average for year_- ae , si a aa _ 1,467 
Salaries and wages, total ce $342 
(a) Production and related workers: 
(6) Number average for year..............__-_-- : — 1, 410 
(c) Wages, total_ - ; $2, 551 


Each was asked whether or not their production and related labor would 
increase in cost if the minimum hourly wage was increased : 
At a 90 cent minimum, increases from 7 to 20 percent were reported. 
At a $1 minimum, increases from 11.25 to 35 percent were reported. 
To each manufacturers’ reported production and related payroll, we applied the 
percentage increase reported by him for 90 cent minimum and for $1 minimum, 
The report shown in lines (a), (b), (¢) then became: 


; 90 centa $1 
Production and related workers: minimum minimum 


Number (average for year)__- 1, 410 1, 410 

(d) Wages, total = ———-- Sere Se,217 
Subtracting line (c) from line (d) gives the payroll increase for 

$367 $666 

Column 5, line 6, of exhibit 2 shows the 1952 industry employed force of pro- 
duction and related labor as 7,854 and the above report is for 1,410 of such 
employees, or 17.95 percent of the total. 

Since 17.95 percent of the industry’s production and related labor force would 
by an increase in minimum wage rates receive additional pay of— 

$367, at 90 cents minimum and $666, at $1 minimum then 
The whole industry labor and related force could be fairly calculated to receive 
additional pay of 

$2,045, at 90 cent minimum hourly rate. 

$3,714, at $1 minimum hourly rate. 

Column 5, line 7, of exhibit 2 shows the 1952 payroll for production and re- 
lated labor as $13,683, by adding the calculated payroll increases the total 
industry reconstructed production and related labor payroll would be at— 

90 cent minimum hourly rate, $15,728. 
$1 minimum hourly rate, $17,397. 
(NoTe.—Dollar figures are in thousands. Worksheet available for inspection. ) 
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ExHIsItT 5 


Reconstructing the year 1952 at minimum wage rates of 90 cents and $1 for 
production and related workers 


| 
! 


1952 1952 1952 


Reconstructed at | Reconstructed at 
| 90-cent minimum | $1 minimum 
Ratio to } 

value of 

product Ratio to | Ratio to 
shipped, value of value of 
percent | product product 
shipped, | shipped, 
percent percent 


(3) (6) 


1. All employees: | 
Number average for year 8, 099 8, 099 

3. Salaries and wages, total , $17,195 : $18, 864 
. Production and related workers: 
Number (average for year) : 7, 854 | 7, 854 
Wages, total ‘ 3. $15, 728 q | $17,397 

; Man-hours, total 14, 596 | 14, 506 
8. Cost of materials, fuel, electricity, 
9. contract work : $11, 388 .85 | $11,388 
10. Expenditures for plant and equip- 
ave . $905 | $905 
12. Remainder for other expense, taxes, | 
13. _ profit q $2, 274 $605 
14. Total of lines 3, 9, 11, 13 $31, 762 : | $31, 762 
15. Value of products shipped 














Cols. 1 and 2 are copied from cols. 5 and 6 of exhibit No. 2. Cols. 3 and 4 at line 6 are adjusted to 90-cent 
minimum from exhibit No. 4, the change at line 3 is not inclusive of any salary or wage adjustment for 
employees other than production and related workers. Cols. 5 and 6 are adjusted to a $1 minimum hourly 
wage in the same manner as cols. 3 and 4. 


Note.—Dollar figures are in thousands. Man-hour figures are in thousands. 


ExHIBIT 6 


Selling prices of fruit and vegetable hampers with percentage comparisons 


Increase Increase 

1934 March since July since 
1944 1934, 1946 1944, 
percent 


Bushel continuous stave basket, crown 


32-quart hamper and cover 

4-quart climax basket and cover-_-_----- 

8-quart square braid basket, no cover-- 

l-quart berry basket i y 

Citrus crate and cover R i ‘ . 3950 


Sources: For col. 2 prices: Lumber Code Authority Bulletin No. 73 dated Feb. 23, 1934. For col. 3 prices: 
Document 28761, Office of Price Administration, dated Mar. 13, 1944, titled RMPR 320. For col. 5 prices: 
Document 55940, Office of Price Administration, dated July 1, 1946, titled RMPR 320, amendment 6. For 
col. 8 prices: Office of Price Stabilization, Ceiling Price Regulation No. 90, dated Oct. 29, 1951. 
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EXHIsItT 7 


Census of manufacturers, wood veneer fruit and vegetable basket manufacturers 


July 1943 March 1953 —— 

Alabama... -- 8 5 7 

2. Arkansas cir 4 3 3 

3. California... - 4 i ‘ 6 7 7 

4, Cuba__- te ante s an . a l 0 0 

Delaware - -. 5 + 4 

6. Florida. ll 4 4 
7. Georgia. _- 12 7 7 

B. BE go ne cath ab bets tuk bbl bhdie dean bh beeen ene 6 l 1 

9. Illinois eae s 4 4 
10. Indiana_ -- 7 3 3 
11. Kansas l 1 l 
15: DE ng cnn cane openkabnades pumesaeenanaioe 2 2 2 
13. Louisiana. 2 2 2 
14. Maryland _._ 8 5 4 
15. Michigan. ....-.-.-- 10 y ~ 
16. Minnesota. - - - 2 3 4 
17. Mississippi---_--.--- 2 3 3 
i, SE itive. conceuedstane 2 3 3 
1D; DIS thao cated ntbacansee 1 1 1 
ee 12 12 12 
9, DS io ceosan nn seawas 22 11 10 
22. North Carolina * 14 6 6 
i: | eee a 22 13 | 13 
Dh. Fe renic catersend ckemesnekdaseus 2 0 0 
25. Pennsylvania. -- 3 2 3 
26. South Carolina 7 8 8 
7. FR iio theese 6 7 6 
28. Texas_-- : alata athe aieactnenta eek eae eictbel 17 15 | 12 
7. Te eae ven 2. nr See ‘i l 0 0 
30. Virginia ; oa 6 6 7 
0 ee 2 1 } 
ee ee a 5 2 2 
33 Peta d ccc ciebacabestacecaenan Uaedgnat aon anbets ainda i i 217 150 | 148 


Between 1943 and 1953 the industry lost 67 facilities: an average of 6.7 facilities per year. 


Between March 
1953 and September 1954 the industry lost 2 facilities: an average of 1.34 facilities per year. 


Source: U. S. Department of Agriculture, List of Manufacturers of Fruit and Vegetable Hampers and 
Baskets, col. 1—from issue of July 1943; col, 2—from issue of March 1953; col. 3-—from issue of March 1953 
revised to September 1954. 


ExHIBItT 8 


Chronological composite of industry economic factors 


(1) 


(2) | (3) 








(4) (5) (6) (7) 
. pal Selling | Percentage | Percent 
Year ree | Production} price Cont. | cine Minimum | production | — 
“ments | &™ployees | stave bas- | A hourly cost to pro-| Other ex- 
( (exhibit 3)| kets | ¢ shibit 3)| Wage | duct value Ag 
exhibit 7) | | (e3 —< axes, 
| (exhibit 6) | (exhibit 2) | (exhibit 2 
; , | | Cents | Thousands oO! Ee ee 
ih as a BE De RE nso cx Br ee Ae ta ee F 
eee ee re Re eee eo ee eee ee aed 25 eee ene 3 
Pe ctinne acebtanatmat uientatitemadlel J | eee | $16, 270 30 30. 85 22. 19 
UI ie date metab aa a ats Sesleri ce ag nae toh al ese cin ip ie Ns abn  vdn aes We stan ed oe ie 
IG eee | i teenies ae AE ca einindlnaienn 
SOU incinteaaa lditasrelutt Sct iaahih aR ee ec, OO aa Ri lias aati 
WS cuicgikee acetate aan menmeiatake ts tec eee Ne a as Pees 
AY. issestmaagtti LSbidtoendook UND fekccdaccsann | 30, 664 |.........- : 39. 54 16. 55 
RUS eciicese eet enter BN a Be i i PR RRS Sas BD Raabe aa nin beni aiiene kate 
PE nies kates aetban tales Sten iiel oslo nent este | acta Pitats bh eatdad akin cis eitienraeeis 
1952 Se eEwaedndael mien akin’ | ME Lciactendeichctecet ie SEE Dia dnemcnnns 43. 08 13. 60 
ee eee "7 ee, Be eet erate rene ee Gl ae ee ee 
MA... a5 ee Ot sees tS tec pet eS a 


NOTE.—1954 price is same as or less than 1951. 
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Senator McNamara. That completes our list of witnesses for this 
afternoon. The subcommittee will resume Friday at 10 a.m. The 
first witness will be a representative of the U. S. Chamber of Com- 
merce, followed by the National Lumber Manufacturers Association, 
with a number of witnesses from various regions. 

We expect to hear from the Forest Farmers of America. Southern 
Lumbermens Association will follow them, and then the American 
Pulpwood Association, with several witnesses from various sections 
of the country, also. 

Thank you. 


(Whereupon, at 3: 05 p. m., the subcommittee adjourned. ) 
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AMENDING THE FAIR LABOR STANDARDS ACT OF 1938 


FRIDAY, APRIL 29, 1955 


Unirep Sratres SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LaBor and PuBLic WELFARE, 
Washington, D.C. 

The subcommittee met at 10 a. m., Chairman Paul H. Douglas 
presiding. 

Present : Senators Douglas, Smith of New Jersey, and Goldwater. 

Also present: Stewart E. McClure, staff director; Roy E. James, 
minority staff director; John S. Forsythe and Michael J. Bern- 
stein, professional staff members, and Dr. Fred H. Blum, consultant. 

Senator Dovucias. The committee will come to order. 

We have scheduled as the first witness Dr. Emerson P. Schmidt, 
representing the United States Chamber of Commerce, but we 
find that some of the witnesses from the South, particularly from 
the southern pine industry, have earlier planes which they have 
to get, so with Dr. Schmidt’s agreement we are going to ask the 
southern pine group to testify first. 

There are four witnesses from that industry: Mr. M. W. Smith, 
of Jackson, Ala.: Mr. Gerald Bradford, of Grove Hill, Ala.: Mr. 
Mose Gordon of Commerce, Ga., and Mr. Oliver Bass, of Eldorado, 
Ark. 

You are all welcome. As you know, the distinguished chairman 
of the full committee comes from Alabama, and so we will call on 
the Alabama witness first. 

Mr. Smith. 


STATEMENT OF WHITE SMITH, PRESIDENT, M. W. SMITH LUMBER 
CO., INC., JACKSON, ALA., REPRESENTING THE SOUTHERN PINE 
INDUSTRY COMMITTEE 


Mr. Smrru. Mr. Chairman and gentlemen of the committee, I 
just want to say that we appreciate the opportunity to appear here 
in behalf of our industry. 

Senator Dovetas. Mr. Smith, we have 106 employer witnesses 
so we have been compelled to impose a 10-minute requirement, with 
the exception of the representatives of the National Association of 
Manufacturers and the United States Chamber of Commerce. So 
you will forgive me, won’t you, if I hold you within 10 minutes. 

Mr. Smiru. Senator, I will help you, if you insist on it. I can't 
deliver this in 10 minutes. 
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Senator Doveias. Your whole statement will be put in the record, 
of course, but with 106 witnesses you do have to condense the state- 
ment. Your whole statement will be printed. 

Mr. Smirn. My name is White Smith. I am president of M. W. 
Smith Lumber Co., Inc. I live at Jackson, Ala. I am appearing 
here to testify for the Southern Pine Industry Committee, an 
organization whose purpose it is to represent and speak for the 
entire southern pine lumber industry wherever necessary. 

What I am going to say here in just a few minutes is a summary 
of a longer and more comprehensive statement which we have already 
submitted, along with supporting evidence. We urge you to please 
read that statement carefully. 

Our industry is made up of many small operators. Very few of 
our operators could be called large. Natural circumstances, explained 
fully in our more comprehensive statement, force our industry to be 
small scale. We are among those small-business men the Congress 
has repeatedly shown a sympathetic interest in. 

Weare going to be hurt badly if the legal minimum wage is raised. 
We are going to be hurt so badly that we believe several thousand of 
our aoa mills will be forced out of business and their many thou- 


sands of employees will have no alternative other than to join the 
ranks of the unemployed. 

We sincerely hope that the Congress will not enact any measure 
whose economic effects will do greater harm than good, whose con- 
sequences will be destructive to our industry or any other industry, 
whose results will create unemployment and wreak hardship upon 
thousands of workers, or whose effects will contribute to greater 


inflation. 

I know that we are going to be accused of being “calamity howlers.” 
Some are going to say there were no ill effects of the 1950 increase 
from 40 to 75 cents in the statutory minimum wage. The people of 
this country don’t, I think, know what the real effects of the minimum- 
wage law have been. The influence of World War II covered up any 
chance for us to find out, as did the Korean war, and the economic 
circumstances generated by those two wars. 

In our more comprehensive statement we point out that in the face 
of the greatest building boom in history our production and sales have 
been declining, the number of operators in our industry has been 
declining, and employment in our industry has been declining. 

Contrary to what some people think, our industry has not. pros- 
pered in proportion to the size of the construction boom. <A recent 
survey by the Southern Pine Industry Committee shows that a little 
over a fourth, 25.93 percent, of our sawmill owners operated at a loss 
last year. Most of these operators were of the smaller type. 

We are called a low-wage industry, but it should be remembered 
that an overwhelming number of our workers are unskilled. Few 
industries employ as large a percentage of common labor as we do, 
73 percent. Few major industries, if any, pay to their employees, 
in the form of wages, such a large percent of their total cost of sales, 
41 percent. 

As of the payroll period nearest to January 15 of this year, the 
average hourly wage in our industry was 88.9 cents—67 percent of 
our workers are receiving less than 90 cents, but not less than 75 cents. 
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When the break is made at $1, you will see that 81 percent of our 
workers received less than that figure. 

So-called large operators in our industry, however, are paying more 
than the prescribed minimum, but they have found it economically 
possible todo so. Large mills are more mechanized and operate where 
the timber stands are denser. Small mills just cannot pay more. 

We are not exploiting our workers. Many of our small operators 
made very little more, and some less, than their workers made, and in 
many instances the same operator himself put in a full day’s work 
every workday and, as I have said, many operators lost money. 

I have a few charts to show you. In the interest of time it is 
perhaps better that you just take a look at these things. I would like 
to emphasize the fact that our industry is one of small businessmen, be- 
cause 98.4 percent of all establishments, or 23,424, are small mills. 
This heading says “Under 5 million board feet annually.” But I 
would like to point out that the majority of those small mills make less 
than 1 million board feet annually. ‘Then, the large mills you will 
notice, amount to only one-half of 1 percent in number, manufacture 
only 14.9 percent of the lumber. 

The next one shows the effect of a greater statutory minimum wage, 
and I think that is perhaps self explanatory there. If you would 
rather, I can pass on. 

Senator Smiru. Mr. Smith, these charts I take it will be with your 
testimony in the record, so we will have them available. 

Mr. Smirn. Yes. 

I would like to call attention to the fact that those mills under a 
dollar minimum there, the number of mills that will show a deficit 
appear, and especially most of these mills will be in the smaller class. 

Senator Dove.as. In other words, you say that with the existing 
situation about a quarter of the mills operated at a loss? 

Mr. Smiru. As of now. 

Senator Dove.as. Yes. 

Mr. SmitH. 25.93 percent of them, to be exact. 

Now, this shows the average earnings. The average earnings in the 
industry now is $3.97 per thousand board feet. 1 would like to point 
out there that most of those earnings, or the greater portion of those 
earnings, come from the larger mills, which is a very small percent, of 
course, but if we had been under a 90-cent minimum wage, this figure 
would be reduced to $1.19. If we apply a $1 minimum, it goes to $2.28 
deficit, most of which will fall on the smaller mill. 

Senator Dovetas. Assuming no increase in prices ? 

Mr. SmirH. Yes. Assuming everything else remaining as is. 

If you will give me time I think I can explain to you why we do 
not believe we can get any increase in prices. 

If this minimum wage is enacted, | firmly believe that is going to 
be the final result. Here it should be remembered that those figures 
shown you here do not reflect any increase that will maintain the 
present wage differentials that now exist in our industry. That chart 
only purports to bring those men below 90 cents up to the 90-cent 
level. Neither does it show any overtime. 

Some say that our industry should not worry about a higher mini- 
mum wage since our increase can be passed on in higher prices. In 
our more comprehensive statement we show why that is not easy for 
us to do. Considering the nature of competition we face from other 
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species of domestic lumber—I might add with natural advantage- 
as well as substantial volume of export, and that is becoming very 
serious, and from the many wood substitutes being used and devel- 
oped, such as wallboard, asbestos siding, concrete blocks, aluminum, 
and many other substitutes. 

As stated, we have lost and continue to lose our markets, or our 
customers, first, to domestic producers in other areas having natural 
advantages; second, to wood substitutes, and third, to imported lum- 
ber that has the advantage of trade agreements and low tariffs. 

I have a table here, which I will put in the record if you would like. 
[ will either give it to you or point out what it means: The ratio be- 
tween export lumber and imports has been completely reversed within 
the past few years. Today the imports are many times our exports, 
und are gaining year by year. The continuous increase in the statu- 
tory minimum wage constantly increases our costs. Naturally, lum- 
ber produced by cheap labor abroad unprotected by present tariff laws 
enters this country in ever-increasing volume, and we become sitting 
ducks for the importers. 

Many people say that we were able to pass on the 1950 increase in 
the minimum wage, so why not another increase? The Korean war 
and continued inflation, along with the building boom, helped us to 
do that, but even then there were casualties among our mills. 

We also hear many say that industry can absorb high legal mini- 
mum wage by improved production methods, but we do not foresee any 
hope of that in the southern lumber industry. 

This I would like to call attention to: First, our small operators are 
not financially able to buy additional machinery. Second, if they 
were financially able to buy that type of machinery it would not be 
economically feasible to install it, as the nature of their operations 
require a constant move from valley to valley, and from hilltop to 
hilltop, as the merchantable timber is harvested. The installation 
and moving costs just preclude any such installations of that type. 

They cannot save much by the improved productions methods or 
by better organization or by any of those fancy things the efficiency 
experts say can be done to offset high cost. In our industry few 
mechanical devices are profitably adapted to the operation of smaller 
mills. Hence, we must depend to a large degree upon manual labor. 

We also hear it said that the legal minimum wage protects the so- 
called fair employer against the fellow who pays low wages. We do 
not subscribe to this. We don’t think it applies to us. It is not a 
matter of fair or unfair. It is a matter of what we can and what we 
cannot do. Unless we can get higher prices for our products, thou- 
sands of our operators, way back in the deep rural areas of the South, 
would be compelled to close down. Thousands of workers will have 
to move or go on relief because there is little other employment availa- 
ble in these rural communities. Actually, what will happen is that 
many will stay on their farms and lose the extra income they get from 
working in our sawmills, thereby creating an unbalanced economy in 
that particular area. 

We often hear that the legal minimum wage should be based upon 
the cost of living. In America we have always paid wages for serv- 
ices rendered. In our industry that is particularly true and neces- 
sarily true. We do not pay wages in accordance with the needs of the 
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family responsibility. Ifa fellow comes along and says he is a sawyer, 
we offer him the wage of a sawyer. If he says he has a wife and nine 
children, we are sympathetic, we are sorry for him, we would like to do 
something for him, but we cannot pay him more than we would pay 
some sawyer who might be single or might have a smaller family. 

You know those tricks have been tried in other countries, but they 
just haven’t worked out for them. We do not appear here against the 
worker who does not have a high income. We are as sympathetic 
with him as any member of this committee, or any Member of Con- 
vress. We would like to see him have a high standard of living, but 
we do not think it can be accomplished by a law that sets wages. A 
legal minimum cannot solve the problem of an inadequate income. 
In fact, a man’s livelihood is not just a matter of money income alone. 
It is the result of the money income, and the prices he must pay for 
what he buys. All of us have been affected by inflation for the past 
15 years or so, but the little man has been hit hardest. because he spends 
more of his money for the necessities of life. We sincerely and 
respectfully submit that the Congress can do much to help the living 
standards of low-income families by measures that will tend to stop 
further inflation, rather than increasing wages, and thereby increasing 
the prices of the products that these wages produce. 

Do I have any more time ? 

Senator Doveras. No. You have exhausted 10 minutes. If you 
have something which seems to you especially important, you may 
bring it out. 

Mr. Smirn. I don’t know that I can claim any more especially than 
what I have said, but I do say this: That I fully realize the fact that 
you are a businessm: an, the other members of this committee are busi- 
nessmen, and you have many, many problems to solve, and I know that 
you strive to be fair with everyone, but this is a matter of great im- 
portance to the southern lumber industry, and especially the small 
operator there, and it in our opinion vitally affects the economy of 
the South because lumber is the backbone of the southern economy. 
I want to respectfully ask that you give thorough consideration to our 
more comprehensive statement which I hope you will take time to 
study. 

Now, for myself and for the industry, I want to thank you very 
much. 

Senator Suiru. Mr. Smith, do you know how your wages compare 
with the other lumber industries throughout the United States? Are 
you lower than all the other companies? 

Mr. Smiru. Yes, sir We are lower. 

Senator SmirnH. Why should you be lower? Look at it from the 
standpoint of the market. for lumber. Are you worse off in selling 
your lumber than the big companies in the West ? 

Mr. Soirn. Senator, let me put it this way: In the Northwest, 
according to the United States Forest Service, the average sawlog 
is 700 feet. In the South the average sawlog is 76 board-feet. 
In the West, let us say they are highly mechanized. They employ 
only 12 percent of common labor. In the South, as I told you, we 
employ 73 percent of common labor, and in the South it takes 1 man 
who can produce 25 feet, board-feet, of lumber in 1 hour. In the West 
he can produce 80 feet in 1 hour. 


62569 Pt. 2—55——8 
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Senator Smiru. The difference in the nature of the lumber is what 
you are talking about ? 


Mr. Smiru. It is the nature of the timber we make the lumber 


from, and the nature of its growth, and terrain, and size of the timber, 
and all. 


Senator Smiru. You feel you cannot mechanize your industry or 
bring your methods up to date ? 


Mr. Smiru. The larger mills can mechanize to a great extent, where 
they have large stands of timber, but, gentlemen, we cannot maintain 
the southern lumber industry with just that small percentage of large 
mills there. The small man is the backbone of the lumber industry 
down there, and if they are thrown out of business the southern 


lumber industry is destroyed, because these substitutes and things are 
voing to have to take over. 


Senator Doueias. Thank you very much, Mr. Smith. I appreciate 
very much your time that you have given us. 


(The complete statements of Mr. White Smith and Mr. M. W. 
Smith, Jr., of Jackson, Ala., are as follows :) 


STATEMENT OF WHITE SMITH IN BEHALF OF SOUTHERN PINE INDUSTRY RE WAGE 
Hour HEARING Aprit 19, 1955 


My name is White Smith. I am president of M. W. Smith Lumber Co., Inc. 
I live at Jackson, Ala. I am appearing here to testify for the Southern Pine 
Industry Committee, an organization whose purpose it is to represent and speak 
for the entire southern pine lumber industry wherever necessary, 

What I am going to say here in just a few minutes is a summary of a longer 
and more comprehensive statement which we have already submitted, along with 
supporting evidence. We urge you to read that statement carefully. 

Our industry is made up of many small operators. Very few of our operators 
could be called large. Natural circumstances—explained fully in our more 
comprehensive statement—force our industry to be small scale. We are among 
those small-business men the Congress has repeatedly shown a sympathetic 
interest in. 

We are going to be hurt badly if the legal minimum wage is raised. We are 
going to be hurt so badly that we believe several thousand of our small mills will 
be forced out of business and their many thousands of employees will have no 
alternative other than to join the ranks of the unemployed. 

We sincerely hope that the Congress will not enact any measure whose eco- 
nomic effects will do greater harm than good, whose consequences will be destruc- 
tive to our industry or any other industry, whose results will create unemploy- 
ment and wreak hardship upon thousands of workers, or whose effects will con- 
tribute to greater inflation. 

I know that we are going to be accused of being “calamity howlers.” Some 
are going to say there were no ill effects of the 1950 increase from 40 to 75 cents 
in the statutory minimum wage. 

The people of this country do not know what the real effects of the minimum 
wage law have been. The influence of World War II covered up any chance for 
us to find out—as di Korean war—and the economic circumstances generated 
by those two wars. 

In our more comprehensive statement we point out that in the face of the 
greatest building boom in history, our production and sales have been declining, 
the number of operators in our industry has been declining, and employment in 
our industry has been declining. 

Contrary to what some people think, our industry has not prospered in pro- 
portion to the size of the construction boom. A recent survey by the Southern 
Pine Industry Committee shows that a little over one-fourth (25.93 percent) 
of our sawmill owners operated at a loss last year. Most of these operators 
were of the smaller type. 

We are called a low-wage industry, but it should be remembered that an over- 
whelming number of our workers are unskilled. Few industries employ as large 
a percentage of common labor as we do (73 percent). Few major industries, 
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if any, pay to their employees, in the form of wages, such a large percent of their 
total cost of sales (41 percent). 

As of the payroll period nearest to January 15 of this year, the average hourly 
wage in our industry was 88.9 cents; 67 percent of our workers are receiving less 
than 90 cents, but not less than 75 cents. When the break is made at $1 you will 
see that 81 percent of our workers received less than that figure. 

So-called large operators in our industry, however, are paying more than the 
prescribed minimum but they have found it economically possible to do so. Large 
inills are more mechanized and operate where the timber stands are denser. 
“mall mills just cannot pay more. 

We are not exploiting our workers, Many of our small operators made very 
little more, and some less, than their workers made; and in many instances the 
same operator himself put in a full day’s work every workday, and, as I have 
said, many operators lost money. 

Let me take just a minute to show you three charts we have prepared : 

The first one shows definitely that we are an industry of small-business men. 

The next chart shows how operators in our industry fared in 1954 and what 
would have happened to them last year had there been a higher minimum wage. 

The third chart shows the average spread between cost and realization per 
1,000 board feet as it actually was in 1954 and how it would have been under a 
higher minimum wage. 

If a statutory minimum wage of 90 cents had been in effect in 1954 (all else 
remaining the same)—we would have had to get $2.78 more per 1,000 board 
feet to have absorbed the increase—had the minimum been $1.00-—the price 
would have had to be $6.25 higher. Now these are averages for the whole indus- 
try. For many small mills the price increase would have to be much higher. 

Here it should be remembered that these figures do not reflect the maintenance 
of the differentials now existing in our wage structure. These amounts only 
reflect the amount necessary to bring the wage now below 90 cents up to 
that level. 

Some say that our industry should not worry about a higher minimum wage 
since the increase can be passed on in higher prices. Let the consumer pay the 
increase, is what they say. In our more comprehensive statement we show 
why that is not easy for us, considering the nature of competition we face from 
other species of domestic lumber as well as a substantial volume of imports, 
and from the many wood substitutes being used and developed such as wallboard, 
asbestos siding, concrete blocks, aluminum, and nrany other substitutes. 

Now, as stated, we have lost and continue to lose customers, (first) to domes- 
tic producers having natural advantages, (second) to wood substitutes, and 
(third) to lumber imported that has the advantage of trade agreements and 
low tariff. The ratio between exports of lumber and imports has been completely 
reversed within the past few years—today the imports are many times our 
exports and are gaining annually. 

The continuous increase in thé statutory minimum wage, constantly increase 
our cost. Naturally, then, lumber produced by cheap labor abroad protected by 
present tariff laws, pours into this country in an ever-increasing volume and our 
natural market becomes a “sitting duck” for the guns of importers. 

Many people say that we were able to pass along the 1950 increase, so why not 
another increase? The Korean War and continued inflation, along with the 
building boom, helped us to do that but even then there were casualties among 
our mills. 

We also hear many say that industry can absorb higher legal minimum wage 
by improving production methods. We do not foresee any hope of getting relief 
in that way. 

First, our small operators are not financially able to buy additional machinery. 

Second, if they were financially able to buy that type of machinery, it would 
not be economically feasible to install it as the nature of their operations requires 
a constant move from valley to valley as the merchantable timber is harvested. 
The installations and moving cost preclude any such installations. 

They cannot save nruch by the improved flow of production, or by better organ- 
ization, or by any of those fancy things the efficiency experts say can be done to 
offset higher costs. In our industry few mechanical devices are profitably 
adaptable to the operations of the smaller mills. Hence we must depend to a 
large degree upon manual labor. 

We also hear it said that a legal minimum wage protects the “fair” employer 
against the fellow who pays low wages. We do not feel that this applies to us— 
it is not a matter of fair or unfair—it is a matter of what we can and cannot do. 
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Unless we can get higher prices for our products, thousands of our operators 
way back in the deep rural areas of the South will be compelled to close down. 
Thousands of workers will have to move or go on relief because there is little 
other employment available in these rural communities. Actually what will 
happen is that many will stay on their farms and lose the extra income they 
get from working in our mills, thereby creating an unbalanced economy in that 
particular area. 

We hear very often that the legal minimum wage should be based upon the 
cost of living. In America we have always paid wages for services rendered. 
We do not pay wages in accordance with needs or family responsibilities. If 
a fellow comes to me and says he is a sawyer—lI pay him the wage of a sawyer. 
If he says he has a wife and nine children and needs more money—I can 
appreciate his situation—but I cannot pay him more than I pay some other 
sawyer who might be single, or who might have a smaller family. They have 
tried this technique in other countries, but it just will not work out and maintain 
a tree enterprise. 

We do not appear here against the worker who does not have a high income. 
We are as sympathetic with him as any member of this committee —or as any 
Member of Congress. We would like to see him have a high standard of living 
but we do not think that it can be accomplished by a law that sets wages. 

A legal minimum cannot solve the problem of inadequate income—in fact— 
a man’s livelihood is not just a matter of money income alone; it is a result 
of money income and the prices he must pay for what he buys. 

All of us have been affected by inflationary policies of the past 15 years or 
so, but the little fellow has been hardest hit, because he spends most of his 
money for the necessities of life. We sincerely and respectfully submit that 
the Congress can do much to help the living standard of low-income families 
by measures that will tend to stop further inflation, rather than increasing wages 
and thereby increase the prices of products these wages produce. 

Gentlemen, we not only oppose any further increase in the legal minimum 
because of the serious damage it will do to our industry, but we are against the 
whole philosophy of fixed wages by law. 

We believe that ultimately it will lead to a controlled economy, and under 
a controlled economy, not only industry will be controlled, but labor will be 
regimented, too. 

You cannot create purchasing power by legislation. This law will provide 
no protection to the workers if employers must shut down. 

It seems to me we are awfully inconsistent when we say we are opposed 
to communism—that we are fighting it—that we will send our boys to the 
battlefields to defend against it—and then, in my book, we adopt a measure 
that fits into the very program the Communists advocate. 

Now, gentlemen, I fully realize you are very busy men, and that you strive 
to be fair with everyone. This matter is of such importance to every member 
of the Southern Pine Lumber Industry, and so vitally affects the balanced 
economy of our area, that I want to ask you to give careful consideration to our 
more comprehensive statement filed. 

For myself—and the Southern Pine Lumber Industry—I wish to express ap- 
preciation for your courtesy. 
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EXHIBIT 8 


TABLE 1.—United States softwood lumber production, erports, imports, 
consumption, 1923-53 


{Million board-feet] 
Production Exports Imports Consumption 


1923 30, 904 2, O81 , 86 $2, 511 
1924 29, 406 2, 320 : 20, 947 
1925 31,711 2, 194 tae 32, 004 
1926 30, 469 2, 424 31, 000 
1927 28, 442 2, 609 ‘ 28, : 
1928 28, 345 2,739 : 28, 
1929 2Y, 813 2, 698 : 28, § 
1930 21, 323 , 912 ; 21 

1931 13, 852 , 353 15, 
1932 8, 746 V1 35 10, 
1933 11, 809 O87 12, < 
1934 12, 736 , 063 7 12, 
1935 16, 248 , 003 16, 
1936 20, 242 947 

1937 21, 589 , 056 

1938 18, 293 710 

1939 21, 407 828 

1940 - 24, 903 748 

1941 28, 032 509 

1942 29, 510 285 

1943 26, 917 21 

1044 25, 160 234 

1945 21, 140 280 

1946 25, 856 516 

1947 27, 937 1 972 

1948 : 29, O10 ' 462 

1949 27, 197 534 

1950 31, 528 407 

1951 ’ 30, 383 876 

1952 i 30, 477 5b 

1953 a 072 1 471 


Subject to revision. 


Source: National Lumber Manufacturers Association. 


STATEMENT OF M. W. SMITH, JR., JACKSON, ALA., FOR SOUTHERN PINE INDUSTRY 
COMMITTEE BEFORE 1HE LABOR SUBCOMMITTEE OF THE SENATE COMMITTEE ON 
LABOR AND PUBLIC WELFARE, APRIL 29, 1955 


Geographically the southern pine industry covers a vast area stretching from 
Virginia across the South to include Texas and comprises 12 States: Virginia, 
North Carolina, South Carolina, Georgia, Florida, Alabama, Mississippi, Louis- 
iana, Texas, Oklahoma, Arkansas, and Tennessee. 

Our industry employs approximately a quarter of a million part-time and full- 
time workers, about 93 percent of whom are direct production workers and the 
remainder are indirect workers (mostly office or clerical). Aggregate annual 
wages amount to approximately $350,000,000. The industry produced 8,007 mil- 
lion board feet of lumber in 1954. About 23 percent of the Nation’s construction 
lumber requirements are supplied by this industry. 

Unlike many industries, the southern pine industry is not dominated by a few 
large units whose output constitutes a larger percentage of total production. 
The industry is essential small-scale. To illustrate (exhibit 1), when the last 
complete census of the industry was taken by the United States Bureau of the 
Census in 1947, there were 23,810 mills in the 12 Southern States. 98.4 percent of 
these, or 23,424 mills, produced under 5 million board feet of lumber each in 1947, 
but their aggregate output was 71.8 percent of the industry's total production. 
Mills classified as large (those producing 10 million board feet or more) aec- 
counted for only 14.9 percent of total output of the industry. It might be noted 
here that what we classify as a large mill in the South is generally regarded as 
“small” or “medium” in the Pacific Northwest. In the 12 Southern States, there 
are only 14 mills producing 25 to 50 million feet of lumber, and no single unit 
producing over 50 million feet. On the other hand, there are 122 mills in the 
Pacific Northwest in the 25 to 50 million-foot classification, and 43 mills that 
produce 50 million feet and over per year. 
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The major factor explaining the great number of small producers in our in 
dustry is the nature of southern pine timber. Generally, the timber is second 
or third-growth and occurs in relatively small, scattered tracts, Adverse nat- 
ural conditions of terrain and weather combine with the size and location of 
timber to account for still another characteristic, namely, the fact that there 
is considerably less mechanization in the southern pine industry than in the 
Jumber industry in the Northwest. In the Northwest, timber stands are denser 
and trees are far larger, which accounts for the larger producer units and greater 
mechanization found there. These circumstances explain the noticeably signi- 
ticant differences in proportions of unskilled to skilled workers used in the 
Southern region as contrasted with the Northwest. About 73 percent of the 
production workers in our southern industry are unskilled. Only 12 percent 
are unskilled in the Northwest industry. 

Studies made from time to time by the United States Forest Service and occa- 
sionally by the United States Bureau of Labor Statistics repeatedly reveal a wide 
differential in man-hour requirements to produce lumber from logs of different 
sizes. Invariably, as the size of the log increases, man-hour requirements per 
1,000 board feet of production decrease markedly. For example, the United 
States Forest Service found an average decline of 32 percent in labor require- 
ments when sawing 24-inch logs from requirements in sawing 12-inch logs. There 
was a decline of 42 percent in labor requirements in logging operations when 
24-inch logs were worked instead of 12-inch logs. 

Density of timber stands is a factor too. According to a report of the Bureau 
of Labor Statistics, an acre of Douglas fir timber yields from 35,000 to 60,000 
board feet. The yield per acre in southern pine averages about 5,000 board feet. 
Obviously, unit costs are less when the timber stand is dense. 

It should be no surprise then to find that it requires three times as many hours 
to produce a thousand board feet of southern pine as it does to produce an 
eguivalent amount of lumber under highly mechanized conditions using more 
skilled labor on far larger timber. Some idea of the great difference in size of 
logs cut in the two regions can be had from the fact that the average yield per log 
in the Douglas fir region based on an estimate of the West Coast Lumbermen’s 
Association is 700 board feet, and in our region it averages about 76 board feet, 
according to a survey by the United States Forest Service. 

It should be called to this subcommittee’s special attention that our industry is 
made up of many operators who fall into that much cited category referred to 
aus “small business.” Congress has repeatedly over the past decade or so ex- 
pressed concern in various ways over the economic welfare of the small-business 
man, and has sought to help him whenever possible. But it is now proposed 
in many bills before the Congress to raise the legal minimum wage; we appear 
here to offer protest in behalf of this industry—an industry of small-business men. 

We sincerely believe that the Congress will not enact any measure whose eco- 
nomic effects will do greater harm than good— whose consequences will be 
destructive to our industry or any other industry—whose results will create un- 
employment and wreak hardship upon thousands of workers, or whose effects 
will contribute to greater inflation. 

We believe with equal sincerity that Congress desires to secure through this 
subcommittee’s hearings as much accurate and pertinent information as possible 
bearing upon the question of what effect an increased minimum will have upon 
the Nation’s economy—and that from such information the Congress will deter- 
mine the wisdom of establishing a higher minimum wage. 

If you should look diligently through the literature of economic research in 
this country, you will find that there has been very little careful research to 
show what the results of the minimum-wage law are. Actually, to date, we 
have not had an opportunity to measure the true effects of such legislation. 
The principal reason has been the difficulty of isolating the influences of the legal 
minimum from the influences of other factors. 

For example, before the economic consequences of the act of 1938 could be 
measured, World War II touched off the greatest industrial activity in our 
history, bringing record labor demand and high prices. ObViously such condi- 
tions caused economic forces to drive wages far beyond the legal minimum 
provided by the act of 1938. After the amendment of 1949 raised the minimum 
from 40 cents to 75 cents, circumstances growing out of the Korean war and out 
of further inflationary developments tended to obliterate the real consequences 
of such a minimum. 

In August 1954, the Wage and Hour and Public Contracts Division of the 
United States Department of Labor released a study entitled Results of the 
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Minimum Wage Increase of 1950, based largely upon surveys made by the 
Bureau of Labor Statistics in five industries. But if you refer to page 2 of the 
study, you will find that the authors readily admit the study's shortcomings 
when they say that the project “was limited in intent in that it did not aim 
to eXamine the minimum wage impact on total business activity; that is, on 
national aggregates of income, employment, and production, or on overall price 
und earnings level.” In other words, the study by its authors’ own admission 
is inadequate and inconclusive one way or the other as a basis upon which 
to determine effects of the minimum wage increase upon the Nation’s economy. 

Furthermore, the authors admit that the study is an unsatisfactory measure 
of the effects of the minimum wage increase even upon the particular indus- 
tries studied, Here is what they say on page 2: “The purposes of the program 
were frustrated to some extent by the course of political events during 1950. 
The invasion of South Korea—and the economic impulses generated by these 
international developments overshadowed the new minimum and obscured any 
assessment of its longer-run influences.” 

In other words, here is an admission, in substance, that economic develop- 
ments unrelated to the increase in the minimum wage in 1950 distorted any 
possibility of an adequate measurement of the effects of such increase. 

Of course, it is possible—who knows?—that another emergency or further 
inflationary forces might again obliterate the effects of another increase in the 
minimum. That is in the realm of pure speculation. Our only point is that it 
would not be wise for the Congress to reason that because such a study does not 
show any major ill-effects of the increase of 1950—a further increase can be 
made with no ill-effects. 

The bills now before Congress to increase the minimum wage vary in the 
amount of increase from the lowest which would bring the minimum to 90 
cents an hour to the highest which would bring the minimum to $1.35. Were 
these different amounts as proposéd merely drawn out of thin air, based purely 
upon opinion? Or were they arrived at after careful study of their effects upon 
the Nation’s business? Obviously such great differences must be derived from 
equally great differences in judgment as to consequences. If the motivating force 
back of these bills stems solely from a desire on the part of their sponsors to see 
worker incomes increased in order to enlarge consumer buying power then why 
stop at $1.35? Why not set the minimum at $50 per hour and increase con- 
sumer buying power even more? Plainly this would be absurd to us all. We 
enlarge the figure to absurdity merely to point out that before any increase in the 
minimum is voted Congress should know the answers to a lot of questions. Here 
are some of those questions: 

1. What effect will a higher minimum have upon the Nation’s entire wage 
structure? Will customary wage differentials continue to be maintained? (If 
so, then the total wage bill will be increased more than just the amount neces- 
sary to bring those workers below the new minimum up to it.) 

2. What effect will a greater minimum have upon prices? Can the increase in 
the total wage bill be absorbed in some manner without raising prices to 
consumers? 

3. A corollary to 2: Will a higher minimum cause prices of some goods to be 
raised to the point where consumers will shift their buying to substitute prod- 
ucts? 

4. Will an increase in the minimum wage discriminate against small busi- 
nesses, injuring them to the extent of forcing them to shut down? (If so, 
then Congress will find itself inconsistently undoing with the left hand what 
it purports to do for small business with the right hand through the Small Busi- 
ness Administration program.) 

5. Will a higher minimum stimulate further mechanization in industry causing 
unemployment? 

6. Will a higher minimum work to the detriment of any particular region or 
regions? 

7. Is a higher minimum wage the best way to help people with low incomes? 
Isn’t there some better way? 

8. What will be the effect of raising the minimum wage and at the same time 
lowering tariff barriers to admit goods produced by cheap foreign labor? 

These and many other questions must be answered before a sensible decision 
can be reached on the problem of whether the legal minimum wage should be 
raised, and by how much: Whether to 90 cents, $1, $1.25, $1.50, $2, $5, $10, ete. 
In other words, for the sake of our national economy and to be as fair as possible 
to all concerned, the decision should not be an arbitrary trial-and-error decision. 
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At these hearings you will receive statements and exhibits from various inter- 
ested parties. We are frank to say that we doubt whether in view of the circum. 
stances—more especially the shortness of time—envough evidence can be and 
will be presented at these hearings to answer adequately all the questions that 
should be answered. We believe that only a thoroughgoing, exhaustive study 
can Congress derive enough information upon which to formulate a wise course 
of action. Such study has never been made. 

The Southern Pine Industry Committee, of necessity, has been obliged to limit 
its research to its own industry. We cannot speak for any other industry. And 
there are questions regarding overall effects upon the Nation’s entire economy 
with which we are unable to cope—although we believe Congress should have 
answers to such questions. In other words, we believe that the repercussions 
which will follow any further increase in the statutory minimum wage will 
transcend any individual industry. 

As concisely as possible we want to tell you how our industry would be affected 
by a higher statutory minimum wage. 

First, however, let us point out that in the face of the greatest building boom 
in the Nation’s history, our production and sales have been declining. We sub- 
mit exhibit 2 showing anual production of southern pine from 1940 to 1954, 
inclusive. You will observe that there was a decline of 1,932,069,000 board-feet, 
or 19 percent, produced from 1950 to 1954. In 1950 southern pine output was 
26.2 percent of the Nation’s total lumber production, but by 1954 it had fallen 
to 21 percent. Yet in 1954 a total of 1,220,200 nonfarm dwelling units were built 
in the United States—11 percent more than were built in 1953 and a record 
exceeded only in 1950. 

Exhibit 3 shows the trend in employment in the southern logging and saw- 
milling industries for the years 1949 to 1954, inclusive. These data are from the 
State departments of labor, employment security divisions in cooperation with 
the United States Department of Labor. Since the data represent only employ- 
ment covered by the employment security laws, they do not show the full number 
of employees in the industry. However, the figures are adequate to reveal the 
downward trend in the industry, showing a decline of 25 percent in employment 
from 1951 to 1954, inclusive. 

Similarly you will note in exhibit 4 that the number of establishments or 
employers in the southern logging and sawmilling industries declined 16 percent 
from 1951 to 1954. (Again these data are from employment security offices of 
the 12 States and include those establishments covered by the respective employ- 
ment security laws. ) 

Contrary to what might be deduced from the great activity in construction 
over the past several years, our industry has not prospered in proportion to the 
magnitude of the construction boom. A recent study by the Southern Pine 
Industry Committee discloses that about a fourth (25.93 percent) of all compa- 
nies in our industry operated at a loss last year. They were concerns smaller 
than average in size because they employed only 23.05 percent of the workers 
in the entire industry. 

As of the payroll period nearest to January 15 this year, the average hourly 
wage of all workers in the industry was 88.9 cents. Exhibit 5 shows a frequency 
distribution of southern pine wages. You will note that 31 percent of our 
workers are being paid between 75 cents and 80 cents an hour; 19.8 percent are 
receiving from 80 to 85 cents, and 15.3 percent have wages from 85 to 90 cents. 
In other words, 67.2 percent of the industry’s employees are receiving less than 
90 cents. The entire industry average hourly rate is 88.9 cents. 

When the break is made at $1, you will see that 84.2 percent of our workers 
receive less than that figure. 

Since an overwhelming number of workers in our industry are unskilled, 
average wage rates of the industry tend to be (and are) lower than those in 
industries having a higher percentage of skilled workers. Competitive condi- 
tions also are responsible. It is evident from the record that the industry has 
not been making great profits at the expense of its workers. We deny the 
charge that some people might be inclined to make that workers in our industry 
are being exploited. Many of our small operators made very little more after 
their books were closed at the end of the year than some of their workers made 
in wages, and in many, many instances the small operator himself put in a full 
day every workday. And, as already indicated, many operators lost money. 

Large operators in our industry are paying more than the existing prescribed 
statutory minimum, but it must be remembered that they are paying these 
wages because they have found it economically possible to do so. Small mills 
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which, as we have said, constitute such a great proportion of our operators, 
cannot pay as high rates as the big ones. The big mills generally are more 
mechanized and operate in areas where timber is larger and the stands are 
denser. Our committe has found by survey that the larger companies have 
about $3,000 per worker invested in plant and equipment, compared with only 
$1,100 per worker by the smaller operators. Under a 90-cent statutory minimum, 
however, even the larger operators would have no leeway or cushion in the 
event of a recession in business, because their present margin is narrow. 

We believe that Congress should take warning that from the point of view 
of production and employment, a minimum wage which industrial conditions 
determine is “too low” can be corrected by paying more than the statutory 
minimum, as is being done in countless instances throughout the country and 
as is being done in the larger mills of our industry; but a minimum wage which 
later events make “too high” will give rise to a cost-price problem which will 
be solved by laying off more workers than would be necessary if wage rates 
were less inflexible. 

Now, let us direct your attention to exhibit 6. It shows, as we have said, 
that about one-fourth (25.98 percent) of the operators in our industry operated 
at a deficit in 1954. The remaining three-fourths (74.07 percent) made a profit, 
but not large profits. In fact, their profits were so small that if there had 
been a 90-cent minmum in effect in 1954, and everything else had remained the 
same, 58.03 percent of all operators would have shown deficits. To express it 
in another way, whereas 74.07 percent of all operators in our industry operated 
profitably in 1954, had there been a 90-cent minimum wage in effect (all else 
remaining the same), only 41.97 percent would have had profitable results. Had 
there been a $1 minimum, only 29.62 percent would have shown a profit. 

Continuing with exhibit 6—it shows that in 1954 over three-fourths (76.95 
percent) of the employees in our industry worked for concerns each of which 
made a profit, and 23.05 percent worked for concerns each of which operated 
at a deficit. Had there been a 90-cent minimum in effect (all else remaining 
the same), 58.03 percent of all operators would have operated each at a deficit, 
and these operators employed 48.99 percent of all the industry’s workers. 
Here is evidence again that the small operator would be the hardest hit by an 
increase in the statutory minimum wage. 

If there had been a $1 minimum in effect in 1954, results would have been 
even worse. Under those conditions, 70.38 percent of our operators would have 
lost money. These operators (70.38 percent) employed 63.22 percent of all 
workers in the industry—still further evidence of how the burden of a larger 
minimum will fall disproportionately upon the small operators. 

There is still another way to show the impact of a higher minimum upon 
the industry. The average spread between total cost of producing 1,000 board- 
feet of lumber and the realization from sale of that lumber in 1954 was $3.97, 
or 4.9 percent of cost (exhibit 7). If there had been a 90-cent minimum in 
effect in 1954, all else remaining unchanged, the spread would have been $1.19 
or 1.5 percent of cost. If there had been a $1 minimum, the industry on the 
whole would have lost $2.28 per 1,000 board-feet—a loss of 2.8 percent on cost. 

Some persons who favor a higher minimum wage contend that industry should 
not worry, the increase can be passed on in the form of higher product prices. 
Let the consumer pay the increase. In our industry that is not as easy as these 
persons think. 

If a 90-cent legal minimum had been in effect in 1954 (all else remaining the 
Same), our industry would have been obliged to sell at prices averaging $2.78 
higher per 1,000 board-feet. The range was from a low of no increase to a high 
of $10. If there had been a minimum wage of $1, prices would have had to 
average $6.25 higher per 1,000 board-feet. The range was from a low of $1.04 
to a high of $16.48. 

It is significant to point out here that in 1949 our industry was paying an 
average of 63 cents per hour to common labor. When the minimum was increased 
to 75 cents in January 1950, it represented u 12-cent increase on the average. 
Our total cost in 1949 (before the minimum was inereased) averaged $68.15 per 
1,000 board-feet. It rose to $73.06 in 1950, up $4.91. 

As already stated, circumstances growing out of the Korean war and out 
of boming construction made it possible, on the whole, for our indutsry to live 
with the increased costs, despite the fact that there has been considerable 
mortality in the industry. 

But in attempting to pass on greater costs through higher prices we have 
encountered, and will continue to encounter, substantial resistance from the 
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peculiar competitive conditions plaguing us. That competition comes chiefly 
from imported lumber (see exhibit 8) and lumber produced in the Northwest and 
from other materials increasingly being substituted for lumber, such as asbestos, 
sheetrock, aluminum, and concrete blocks. The last as a serious competition, 
produced largely for local consumption and hence not subject to the fair labor 
standards provisions. 

We cannot arbitrarily raise prices to suit ourselves. 

Let us show you what has happened. We used to market 57 percent of our 
product in the Northern and Midwestern States, where it was consumed. Now 
that picture has changed completely, and only 27 percent of our product moves 
out of the South (exhibit 9). Douglas fir shipment via rail, on the other hand, 
to our own 12 Southern States has doubled in quantity since 1948 (exhibit 10). 

Because of inherent differences in the economics of the southern pine industry 
and the northwest lumber industry, already stated, unit costs of the latter give 
them a price advantage which has brought about the above market gains to them. 
To think that our industry can find a way to pass on such increases in costs as 
would result from a higher legal minimum wage is inconceivable to us. 

Exhibit 11 shows indexes of wholesale prices, by groups and subgroups of 
commodities—1947 to 1954. 

You will note that the index of southern pine prices dropped considerably in 
1954. At that time it stood at 110.7, or 14 percent higher than in 1947. The 
index of our costs (shown at the bottom of the exhibit) increased from 93.8 in 
1947 to 122.2 in 1954, up 30 percent. 

Every category of costs in our industry has risen substantially in recent years. 
Total labor costs per thousand feet in 1937 were $9.18. In 1952 they were $32.59, 
up 255 percent from 1937. In 1953 they were $33.71 or $24.53 higher than 
in 1937. 

Transportation costs, too, have increased substantially. For example, in 1940 
the rate on lumber from the Southwest to Chicago was 41 cents per hundred 
pounds, or $10.25 per thousand bhoard-feet. Today that rate is 76 cents, or $19 
per thousand, an increase of $8.75, up 85 percent from 1940. From the Southwest 
to Detroit the 1940 rate was 42 cents, or $10.50 per thousand, while today it is 
7914 cents, or $19.83 per thousand, an increase of $9.33, or 89 percent. 

Similar increases in rates exist in the Mississippi Valley. In 1940 the rate to 
Chicago was $10: now it is $19. To Detroit the current rate is $19.25 compared 
with $10.25 in 1940. 

The industry could never have stood such increases in costs had it not been for 
higher prices for our products. As we have already indicated, economic circum- 
stances stemming from war and postwar conditions, as well as from monetary and 
fiscal policies of the Government, made it possible for greater costs to be absorbed 
in inflated prices. 

It could be that some future war and/or continued inflationary policies of the 
Government will permit further increases in costs to be absorbed, but such 
circumstances would apply generally throughout the economy any, therefore, 
would leave the relative competitive positions of our industry about the same as 
now. But in the absence of such developments, we see little or no possibility of 
passing increased costs along under competitive conditions now existing. 

Occasionally you hear someone say that industry can absorb higher legal 
minimum wages by improving methods of production. In reply, the question 
might be asked: Unless an industry has been making large profits and has 
developed a kind of economic lethargy, why hasn’t it already improved those 
methods? Certainly our industry has not been making large profits nor have our 
people developed such complacency. 

It is a basic principle of business economics that greater care will be exercised 
in the rise of more expensive cost items than of less expensive cost items. The 
force of this principle has nersisted in the American economy throughout our 
history and has been especially marked at it applies to labor. Higher minimum 
wages which force the entire wage structure upward have generally resulted in 
countermeasures to reduce costs in the form of improved machinery, better 
organization, and scheduling of the flow of production and the more effective use 
of labor itself. 

We do not foresee, however, much relief from a higher minimum through any 
of these. Our small operators are not financially able to buy additional machin- 
ery. And it is doubtful whether the nature of their operations offers much 
economy from improved scheduling of the flow of production, better organization, 
or even from the more effective use of labor itself. 
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Actually, unless higher product prices offset greater costs, we expect to see 
thousands of small operators go out of business, leaving the industry pretty 
largely in the hands of a few large operators. 

It has often been argued that a legal minimum wage protects the “fair” 
employer against the employer who obtains a competitive advantage by paying 
wages much below the level paid by the “fair” employer. So far as our industry 
is concerned we deny that such an argument has any validity whatsoever. Unless 
we can get higher prices for our product, thousands of our operators way back 
in the deep rural areas of the South will be obliged to close down, and thousands 
of workers will have to move because there is very little employment available 
in these communities. Actually what will happen is that a large part of them 
will stay on their farms and lose the supplemental income they have been 
making from working in our mills. We fail to see how any increase in the legal 
minimum wage is going to promote the welfare of our people. We believe it 
will really penalize many of them, certainly those who cannot find employment. 

Remember a legal minimum forces the employer to pay a wage at least as high 
as the one Congress sets and if he does not do so he must pay a penalty in the 
form of back pay and damages. The only penalty against the worker, if such it 
may be called, would be failure to have a job if he cannot find an employer who 
will pay him at least the minimum wage, but that is a severe penalty. 

Some people who strongly urge Congress to increase the legal minimum wage 
base their case largely upon the cost-of-living argument and say that industry 
should be forced to pay a living wage. In other words, they contend that mini- 
mum wages should be determined by the cost of living. They do not, however, 
contend that maximum wages should be restricted by the cost of living, nor do 
they contend that customary wage differentials should be eliminated. 

In our American economy, wages are paid for services rendered, and not in 
accordance with needs or family responsibilities of the workers employed. Essen- 
tially it has been inherent in our type of economy (as distinguished, say, from 
the Russian type of economy) to pay wages generally in relation to relative 
contribution of labor, its bargaining power, and its value in the labor 
market. So persons of great skill acquired by long training and experience, 
may and do earn far more than the amount necessary to meet their family needs 
or cost to live in health and comfort. On the other hand, many workers with 
large families to support have little skill and low earning power and do not 
have income sufficient to meet their needs. 

We do not appear here against the welfare of workers whose earnings are not 
sufficient to maintain an adequate level of family living. Our sympathies are 
as much with them as are the sympathies of any member of this committee or 
any Member of Congress. We want them to have a decent living the same as 
anyone else. But we raise the question: Is a higher legal minimum wage the 
way to do it? 

Estimates of what it takes for families of various sizes to live in health and 
comfort or at a minimum decency level have been derived from different studies 
that have been made by many agencies. Usually these estimates are for big 
city families and not for smalltown and rural families, but we see no reason 
to hold that people in cities should live any better than people elsewhere. 

One of the most reliable of these studies was made back in June, 1946, by the 
U. S. Bureau of Labor Statistics. Prices were collected on what the compilers 
called a budget for “a modest but adequate standard of living” for a family of 
four—an employed father, a housewife not gainfully employed, a boy of 13, and 
a girl of 9. 

At that time the Bureau found the cost to range from $3,004 a year in New 
Orleans, the lowest, to $3,458 in Washington, D. C., the highest. 

Now that was as of June 1946. There has been an increase of 37 percent in the 
cost of living since then. So we might assume that today the figures would 
range from $4,115 to $4,737. If Congress should set a legal minimum wage 
sufficient to buy such a standard as represented by the lowest figure in the 
range, the minimum rate, assuming 2,000 hours work a year, it would have 
to be $2.05 per hour. Actually it would have to be even higher because we have 
made no allowance for income and other taxes. Furthermore, we have not 
allowed for increases in prices, (hence, cost of living) that would result from a 
legal minimum of $2.05. 

It must not be ignored that a higher minimum forces wages in general up- 
ward because customary differentials must be maintained in the Nation’s wage 
structure. Therefore, if Congress should raise the minimum to $2.05 or what- 
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ever figure necessary to provide “a modest but adequate standard of living,” it 
would not be unreasonable to suppose that the wage of the most skilled workers 
would go to between $4 and $8, or even higher, in order to preserve existing 
differentials. 

We present the above line of reasoning in an effort to convince you of the 
weakness of the cost of living argument as an argument for higher minimum 
wages. A stautory minimum wage cannot solve the problem of inadequate in- 
come for workers in the lowest-wage categories and for those among the un- 
skilled who have large families to support. 

We respectfully submit to Congress that from the workers’ point of view, wages 
are properly regarded as a means of livelihood; but from the employers’ point 
of view, they must be regarded as a cost. The workers’ livelihood, however, is 
not the sole result of their income. It is the result of their incomes and the 
prices they must pay for what they buy. We have all been affected by infla- 
tionary policies of the past 15 years or so, but since prices of food especially 
have moved up more than prices of most cost-of-living items, and since food is 
by far the largest item of expenditure of low-income families, the pinch has 
been disproportionately great upon them. We sincerely and respectfully sug- 
gest that Congress might do much to help the living standard of those families 
by measures that would prevent further rises in prices, or that would release 
to the consumer market large quantities of butter and other farm products now 
kept off the market in order to hold prices up. 

We cite these facts only to suggest that there might be a more effective way 
to help low-income families than by an increase in the legal minimum wage 
which we believe eventually does not cure the basic cause of low incomes but ac- 
tually may make it worse. 

We believe that Congress should take steps to stop the vicious spiral begun at 
least two deacdes ago. 

We sincerely believe that the social benefits from fixing minimum wages by law 
have been illusory. Increases in costs which percolate throughout the entire 
price structure reduce the purchasing power of higher money wages, and that 
is the reason why in the long run there has not been the gain in well-being which 
appears on the surface. 

Other noticeable facts are that in the broad effects of the legal minimum wage 
thus far applied in this country the relative position of industries with respect to 
the average wages they yield has not been greatly modified; and that statutory 
minimum wages have not reduced the wage differentials between low-wage work- 
ers and average- or high-wage workers. 

We not only oppose any further increase in the legal minimum wage because 
of the serious damage it will do to our industry, but we oppose the entire phi- 
losophy of fixing wages by law. We are also against any extension in the cover- 
age of the Fair Labor Standards Act. 

Let us make clear that the southern pine industry does not oppose high wages. 
To the contrary, our industry favors high wages, but only at a level that will pre- 
serve the economy of our industry and its position as one of the most important 
in the South. 

The Fair Labor Standards Act can interfere with individual freedom and can 
lead to a controlled economy. When distressed economic conditions put pressure 
upon the wage floor, legislative support of minimum prices and reduced output 
may become imperative. The southern pine industry objects to the principle of 
minimum wage legislation because it restricts the freedom of the individual upon 
which the industry of this Nation and the standard of living have progressed to 
a greater degree than under any other system anywhere else. A statutory mini- 
mum wage is the first step toward a controlled economy. To legislate a mini- 
mum wage is to legislate the probable need for a minimum price; the logical 
evolution is later to control production, in order to stabilize a minimum price, 
to maintain a fixed wage. We hope Congress will have the courage to protect 
the individual’s freedom, even at the cost of political expediency. 
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EXHIBIT 2 
Production of the Southern Pine Industry, 1940-54 


In 1,000 ‘ . ; In 1,000 
board-feet | Year—Continued board-feet 


10, 162, 966 a il atti 9, 110, 000 
10, 111, 696 
11, 761, 397 

9, 961, 589 

8, 132, 141 

7, 210, 066 

9, 375, 859 

9, 473, 360 


Source: Bureau of the Census for all years except 1948 and 1954, which are Southern 
Pine Association estimates. 


EXHIBIT 3 


Average annual estimates of total employment’ by logging camps and logging 
contractors, sawmills and planing mills, general, in the 12 Southern States for 
the years 1949 to 1954 


State ¢ 1950 1951 1952 1953 19/4 


Alabama... 33, 33. 900 33, 600 30, 800 28, 500 24, 300 
Arkansas _-.._-- 25, 393 27, 696 27, 631 22, 643 20, 671 19, 375 
Florida. -___- 2, 900 14, 440 15, 400 14, 200 13, 100 12. 300 
Georgia .._.--- s 28, 925 31, 905 34, 137 30, 613 28, 439 24, GOS 
Louisiana. _---- 25, 000 26, 000 26, 000 22, 400 20, 800 19, 000 
Mississippi-_ 20, 709 22, 675 22, 994 20, O61 18, 441 15, 255 
North Carolina - ; 29, 800 34, 300 35, 200 33, 100 32, 100 28, 800 
Oklahoma. - eee ; s 1, 466 1, 567 1, 516 , 43 1, 520 1, 267 
South Carolina. ---_-- nein 18, 700 21, 000 20, 900 18, 100 16, 200 14, 400 
Tennessee : a ; ethted 21, 200 22, 000 23,300 | 22,000 21, 600 20, 400 
Texas... .- : : . 21, 641 21, 952 21, 397 18, 899 16, 186 14, 424 
No comin oe | 21,300 23, 200 24, 200 22, 400 21, 300 19, 


Deki teebieeked é 260,934 | 280,635 | 286,275 | 256,779 | 238,857 | 213, 7: 


1 States of Arkansas, Georgia, Mississippi and Oklahoma represent only employment covered by the 
States’ employment security laws. Estimate for Tennessee includes all lumber and wood products (except 
furniture); Virginia includes veneer mills. 


Source: State departments of labor—Employment Security Divisions in cooperation with U. 8. Depart- 
ment of Labor. 
EXHIBIT 4 


Average number of establishments or employers’ in the logging camps, logging 
contractors, sawmills and planing mills, general, industries as reported by the 
employment security commissions in the 12 Southern States for the years 1949 
to 1954, inclusive 


t 


l 
| 1949 | 1950 | 1951 | i952 | 1953 | 1954 


1,090 | 1,050 | 972 
1, 815 1,651 | 1, 554 
435 417 | ; 


888 

1, 5382 

369 

1, 534 1, 421 1, 204 

511 | 501 i 485 

Mississippi | 764 679 560 
North Carolina ; 1, 235 | 1, 256 1, 098 
Oklahoma | 31 | 26 20 
Lee oe cof 5 800 | 722 602 
| 610 | 586 541 

Texas 528 512 426 
| | 978 965 905 


| 10,170 | 10,047 | 10,331 9,786 | 9, 203 





8, 630 


1 Represents Establishments or Employers covered by the respective States’ employment security 
laws. In most cases, includes all establishments employing 8 or more employees. 


NoTE,.—States of North Carolina, South Carolina, Texas, and Virginia include veneer mills. Tennessee 
includes industry classification—lumber and wood products (except furniture). 


Source: State Departments of Labor. 
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Association statistical department, 


Southern Pine 


pay only. 


2 Hourly wage rates are based on straight-time 
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ExuHrsir 6 


Effect @ greater statutory minimum wage would have had in 1954 on southern 
pine operators 


Assuming higher 


minimum in 195 
90 cents 


7 Percent Percent 
Operators with profits a “a 74.07 41.97 
Operators with deficits. --. ‘ eases 5. 93 58. 03 


100. 00 100. 00 


rkers employed by operators with profits_-_- ; 76. 95 51.01 
rkers employed by operators with deficits 23.05 48.99 | 


VW 


100. 00 100. 00 


EXHIBIT 7 
Average effect upon 1954 southern pine spread * had a 90-cent or $1 minimum 


wage been applicable 


Dollars per thousand Spread as percent of 
board-feet cost 





Percent 


Actual spread per 1,000 board-feet in 1954 a 3.97. -- . | 4.9. 
Spread if $0.90 minimum had been in effect in 1954 B 1.19 . , 1 1.5 
Spread if $1 minimum had been in effect in 1954- - ; 2.28 deficit _- 

| i 


Difference between sales realization and cost of production. 


2 8 deficit, 





ExHIBIT 8 


TABLE 1.—United States softwood lumber production, exports, imports, 
consumption, 1923-53 





[Million board-feet] 


Production Exports Imports Consumption 


30, 904 2, 081 ; $2, 511 
29, 406 2, 320 , 657 29, 947 
31,711 2, fy 32,094 
30, 469 2, 4: 3 31,000 
28, 442 x ; 28. 361 
28, 345 2, , ois 28, 781 
29, 813 3. , 4) 905 
21, 323 s 5 ,475 
13, 852 1, 353 j 5, 434 
8, 746 os , 647 
11, 899 311 » 385 
12, 736 ; : 774 
16, 248 - 3X O86 
20, 242 57 . 824 
21, 589 5 573 21, 062 
18, 293 Ag 9 180 
21, 407 22. 392 
24, 903 7 26, 169 
28, 032 : 28, 995 
29, 510 23 . 34, 555 
26, 917 29, 157 
25, 160 2: 401 
21, 140 23, 996 
25, 856 : 25, 766 
27, 937 1 Q 27, 451 
29, 010 11, 65: 28, 976 
27, 197 5 I 28, 628 
31, 528 1 3, 34, 664 
30, 2, 2! 31.871 

1 30, 477 ! if 32, 551 
131,072 i 12, 5% 1 $2,374 


! Subject to revision. 





Source: National Lumber Manufacturers Association. 
62569 Pt. 2—55 9 
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Exurstit 9 


Distribution of southern pine shipments, 12 month 1954 compared with 11 
months 1934 


173 mills, 12 months, 1954 1,020 mills, 11 months, 1934 


Southern pine shipments to— Percent 


of grand 
total 


Percent 
of grand | Rrank 
total 


Thousand 


‘ Thousand 
board-feet Rank 


board-feet 


Chief producing States: 
Alabama — eee id 52, 430 
Arkansas. - - -- 5 = 63, 412 
Florida. : : ; pices 58, 980 
LS SS Ss ae dune 28, 060 
Louisiana ; ss age 151, 163 
Mississippi : ao eee 58, 660 
North Carolina- ™ is 21, 741 
Oklahoma. - apie eae ae 18, 506 
South Carolina--___- “ 17, 916 
Tennessee... .._-- : nia 42, 419 
FN <—s 360, 431 
Virginia 29, 002 


34, 883 
36, 274 
64, 394 
31, 660 
$2, 194 
55, 489 
29, 670 
70, 472 
12, 324 
68, 406 
302, 778 
42, 618 


_ 


POonmn 


PO = 98 > = 99 


~ Ors 


| a9 
|) ree ee eirwom 


aon 
| oS, 


| 


ah a 902, 721 
Other States: 

Delaware 3,911 
District of Columbia....-.-----.----- 780 
Illinois ah 45, 655 
SS eee : peetemate 49, 268 
Iowa Te Sohaite bee eiteyies tok , 907 
Kansas _-_. 12, 028 
I in eS de a ide anne : 28, 672 
RD ance i 15, 794 
Re ee ee 19, 402 
Missouri i SEV LE OS. 28, 265 
Nebraska , Soe eR ae 346 
New Jersey 21, 139 
New York 19, 941 | 
Ohio case 42, 675 
Pennsylvania 28, 160 
West Virginia............. - 22, 644 
Wisconsin ‘ ‘ 6, 507 
All other ! ; 3, 266 ; 45, 903 


ww, 


109, 781 
13, 166 
36, 122 
64, 335 
28, 498 

108, 764 
94, 917 

6, 417 
39, 271 

101, 597 

158, 874 

115, 097 


LCI WONT ew 


wos 


err. herr. 
WNWNH RONSON UAWWOK CAH w 


oN GOR, eo oo 


CwNONww& 


, 


1, 107, 360 


1,933,522 | 100.0 |___- 
{ 


1 Includes all States not individually listed. 
Source: Southern Pine Association statistical department. 
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CXHIBIT 10 


Distribution of Douglas-fir rail shipments, by States, years 1954 and 1948 


Year 1954, 108 mills Year 1948, 175 mills 


Douglas-fir shipments to- Percent Teensend Percent 
of grand | Rank | pocrdfeet of grand |) Rank 
total - a total 


Thousand 
board-feet 


Southern States: 
Alabama___- 
Arkansas_ --- 

} Jor ida - - 
Georgia. 
Louisiana_. 
Mississippi 
North Carolina -- 
Oklahoma_ - 
South Carolina. -_- 
Tennessee _._ --- 
Texas_. 

Virginia _-.- 


ano Cl eS QNwNoS 


Total 


Other States: 
Arizona. _-- 
California..--- 
Colorado___. 
Connecticut : ao 
District of Columbia_-___- 
Delaware - 
Idaho 
IHinois__- 
Indiana_- 
lowa_-_. 
Kansas _ -- 
Kentucky - - -- 
Maine. 
Maryland 
Massachusetts 
Michigan. _- 
Minnesota 
Missouri_- 
Montana. 
Nebraska 
Nevada. ._- . 
New Hampshire. -- 
New Jersey 
New Mexico- Seniencias 
New York - en ; 71,7 
North Dakota ; 36, 
Ohio_- sit ipenl. te eae ated asctssitein 104, 735 
Oregon iad Los 65, § 
Pennsylvania- 
Rhode Island Pe enone dee 
South Dakota_-.-..—-.--- ies bs 32, 758 
Utah az : ttdees : 22, 106 | 
Vermont_. (ee ee ee 825 
Washington . ; dae : 107, 195 | 
Wort was. 2. SL : 10, 408 
Wisconsin Ar aauce coal 54, 750 
Wyoming-__- sale 11, 328 | 
Unclassified ____- | 1, 513 | 


a a 


USOCNKCOBNN OTIS Aw 


a 


~] 


COO &+ID—-b 


monet ROT WWK AIO OO th 
| 


WE esl oak See =e 


Grand total_._-_--- | 2, 453, 971 | 100. 0 


SO], | CN Wwe oom 
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Douglas-fir shipments by type of movement, years 1954 and 1948 


| Year 1954, 108 mills Year 1948, 175 mills 


Type of shipments 
Thousand | Percent Thousand Percent 
| board-feet | grand total! board-feet ; grand total 


Total rail shipments in United States- -- a | 2,453, 971 61.6 | 2, 946, 626 
Rail shipments outside United States: 


Canada ‘ ities i ‘ . 0.3 280 
Mexico i 5 .0 510 | 


Sc ssw . , an 2, “a 790 


Truck and barge shipments: | 
California : ; 9, 834 
Idaho | 200 | 
Oregon... 2,474 
Utah__. oa . | 3, ‘ ass 
| eee a es 99, 5, 263, S99 
Factory and plant use , = a 3 a 20, 964 
Miscellaneous ; | 


Total 371 

Domestic cargo shipments: : | 
West coast ‘ a 158, 4. 121, 438 
East coast ' 594. 991 a 456, 105 | 
Miscellaneous ‘ ; a ‘ ; 76, 166 1.9 56, 901 | 


Total 829, 926 ; 634, 444 
Export shipments a aaa 216, 519 5.5 173, 435 
Grand total aioe si a 3, 983, 394 100. 0 4, 432, 666 


Source: West Coast Lumberman’s Association, Portland, Oreg.; Southern Pine Association, statistical 
department, New Orleans, La., Mar. 10, 1955. 


EXHIBIT 11 


Indexes of wholesale prices, by groups and subgroups of commodities, 1947 to 
1954 


(1947-49 = 100] 


Commodity 1947 1948 1949 1950 1951 1952 1953 | 


Southern pine-- scighencaale 97. 106. 6 
Douglas fir. _- * cea 95.6 | 109. 
All lumber (excluding millwork and ply- | 

wood) _. a sl ae 94. ! 107. 
Building materials_.------ eaten f 94. 104. 
All commodities __-_------- : 96. 104. 
Farm products - -- 100. 107. 
Processed foods __- ; i s 98. 106. 
All commodities other than farm products 

and foods nae 95. 
Textile products and apparel _ -- ee 
Hides, skins, and leather products-_. ae 101. 
Fuel, power, and lighting materials__--- -| 90. 
Chemicals and allied products_--- --| 101. 
Rubber and rubber products mans 99. 
Pulp, paper, and allied products-__--- =) (6G: 
Metal and metal products. ices oa 91. 
Machinery and motive products __-- ene | 
Furniture and other household durables 95. 
Nonmetallic minerals, structural - - --~--- .| 3. 
Tobacco manufactures and bottled beverages.| 97. 
Miscellaneous - --- . 100. 


96.3 | 108.0 | 115.7 | 116.9 | 115. 
95.3 | 117.6 | 128.6 | 127.3 | 117. 


_ 


98. : 114.5 | 123.6 120. 119. 
120 109.5 | 119.6) 118. 119 
99. 103 114. 111.6 | 110. 
92 97. : 113. 107. 97 


95. 99.8 | lll. 108. | 104. 


wm Ow 


te 


103. 
104. 
102. 
107. 
103. 
102. 
102. § 
103. § 
100. ¢ 
101. 


101. ¢ 105. 0 115. § 113. 4 114 
95. § 99. : 110. 6 99. 97. 
96. 104.6 | 120. ; 97. 3 98. 
101.9 | 103. 106. 106.6 | 109. 
44 6. ¢ 110. 104. { 105. 
98.9 | 120.! 148. 134. 125. 
98. ! 100. § 119.6 | 116.! 116. 
104 110. ¢ 122. 123. 

106 108.6 | 119. 121. 6 
103 105. ¢ 114. 112. 

101. 104. 106. § 113.6 | 113.6 
100.5 | 102. 103.5 | 109. 111. § 
103. 1 96 96. 6 .9 | 108.3 


CO OO ee 


— 
oc 


~l 
WUNNOOSHKOUWNMKMKO SOM CW NH 


SwOAUWSDAOrOorw 


Source: Bureau of Labor Statistics. 


Commodity 1947 | 1948 1949 | 1950 1951 | 1952 1953 | 1954 





| 
Index of Southern-pine costs (1947-49=100) - _ | 93. 8 104.2 | 102.0 | 109.3 | 117.0 | 121.7 | 122.9 | 122.2 


EE 


Source: Southern Pine Association, 
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Senator Dovetas. Mr. Gerald Bradford, Bradford Lumber Co., 
Grove Hill, Ala. 


STATEMENT OF GERALD BRADFORD, BRADFORD LUMBER CO., 
GROVE HILL, ALA. 


Mr. Braprorp. Mr. Chairman, gentlemen of the committee, my 
name is Gerald Bradford. I live at Grove Hill, Ala. Grove Hill is 
a town of 1,500 people, if you start far enough out when you go to 
counting them. It is in the hilly section between the fertile black 
belt on the north and the flat coastal plain on the south. We are poor 
people down there, and have always been. My great-grandfathers 
were there around the time of the Revolutionary War, and both of 
my grandfathers fought in the Civil War, but neither one of them 
had any slaves, so it is possible that I came from the poor white trash 
of the South. 

We are about 95 miles north of Mobile, but I would like to tell you 
this, that our section is one of, if not the greatest, timber-growing sec- 
tions for southern pine in North America. It has that wonderful 
natural asset, and it has a natural reproduction that occurs in very 
few places in this country. 

LT run a sawmill, and I didn’t know that I was in such a vulnerable 
spot until I saw that on that inbetween group, amounting to 1149 
percent on Mr. Smith’s chart. A lot of people have possibly tried to 
live in that position, but it doesn’t seem to work for many of them. 
I am in the 1149 percent because I shipped a little over 5 million feet 
last year. 

I speak at the invitation of the Southern Pine Industry Committee, 
but I do not speak for them. I speak for myself, and I want to give 
you some facts with respect to my own company, and I speak for many 
others who actually fall into the same category in southern pine that 
I fall into myself. 

L would like to tell you elso, gentlemen, that if I were appearing 
here for labor in my section as their representative that I would not 
change a word that I am going‘to say to you this morning, because I 
believe very definitely that my appeal to you is as much or more— 
frankly, it could be of more—value to them, provided I made any 
impression on you. It could be of more value to them than it will 
be to me. 

There is considerable question in my mind that even if you don’t 
enact an increase and you let it stay where it is today—there is con- 
siderable question in my mind, gentlemen, that I will continue to exist 
as a small-mill operator. 

I want to give you an example to prove that. Just last year, toward 
the end of the summer, I went in 1 day and my cdienier ‘told me 
that we were out of money. Well, I thought I had a little credit down 
at the bank in Mobile. In fact, I was so confident of it I didn’t even 
go down there to borrow the money. I just picked up the telephone 
and called up the bank and told them I needed some money. They 
just told me right back, and very quickly, that I didn’t have any fur- 
ther credit down there. Well, I had a payroll coming up. It costs 
about, I would say, $6,500 to $8,500 a week in hard cash that I have to 
raise from somewhere every week to run this business. Well, natu- 
rally, that disturbed me. The only thing that I could do was shut my 
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sawmill down. That is what I did. I shut it down, and I kept it down 
for 60 days through the winter months, through the bad operating 
period. Then this spring, when the sun started to shine again, we 
went down to—well, I paid all that I could, you understand, by ship- 
ping this inventory but I didn’t do such a good job, and I didn’t know 
just how I was going to come out—so I went down to Mobile and 
asked them if they would give me a stake and let me take a crack at it 
again. They extended me an additional credit of $29,000, which is a 
lot of money to me, but it doesn’t last very long, based on the figures 
that I gave youa few minutes ago—that is, if you have a wet period, 
and you don’t ship very much lumber. 

We don’t have a kiln. We put our lumber on the yard to air-dry it. 
If we have 2 weeks of rain, we might be’ in the hole S16, 000. We don’t 
have that much money in the bank, 

[ understand when I left down there that we were just about out 
of money again, and that we needed to borrow another $10,000. Now 
if we actually have to have it, I couldn’t tell you exactly where it 
would come from, but I tell you this: That I will take a crack at getting 
it because we need to stay in business. 

In the little town that I live in this is the only industry that we 
have. Most of the people that work there live in that area. A lot 
of them are farmers, and run a considerable farm in addition to work- 
ing at the sawmill. 

In giving consideration to the small operator in my class, and other 
small-business men, I would have to say, if there is a forgotten man 
in America—and I don’t like the term very much, and I don’t think 
there is one—I believe it would be the small-business man. I think 
that we are somewhat abused and browbeaten. We are ridiculed for 
paying low wages. You have heard the ridicule yourself right here. 
We are ridiculed for that, and we are hounded by Federal and State 
investigators. I have been, myself. Even though you make every 
effor that is within your power to follow the various Government regu- 
lations, it is a difficult proposition to do. 

We are required to make Federal tax deductions from every em- 
ployee we have. We have to fill out the social security reports, we 
make social security contributions ourselves, we make out personal 
income tax reports, we make severance tax reports, we make out State 
income tax reports, and we make a lot of others, gentlemen, that. I 
couldn’t even remember them all. Then when we get through with 
all of that, with our office force, and we are little business, then we give 
the rest of the time to attending to our own business. 

I will tell you, these and other requirements that come down from 
legislation in Government are a terrible burden on a small-business 
man. There isn’t anything we can do about it. We can’t avoid them. 
We are ridiculed for that, and we are hounded by Federal and State 
things destroy us, and I think that is exactly what they are doing to 
us today. 

To run a small business today, gentlemen, first you need to be a 
lawyer. I know you do, because I have been to every school they 
held in our section. I will quit whenever the clock gets right and you 
want me to, Senator—I don’t want to take any more time than is 
necessary—but this is me, you see. This is happening to me. 

Here I am, from south Alabama, running an insignificant business, 
but I have to come to Washington, Senator, to talk to you about trying 
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to operate my own business, getting you to help me up here, and you 
people are busy. You have 10,000 things to attend to. The obliga- 
tions of the Federal Government today are immense. 

I would appreciate it if I could just drive up to Montgomery, which 
is only 135 miles, and handle a lot of things on the State level that I 
handle up here, and to be frank with you, Senator, I think a lot of 
them ought to be held down there. 

I think the five men on this committee—you are fine gentlemen to 
come and listen to us and hear our plea, but because of the press of 
circumstances in Washington these other fellows can’t make it. It is 
life and death to us. But there are other things that are possibly 
nore important. It is rather a disturbing situation to us. 

[ was trying to make the statement that you need to be a lawyer to 
follow the regulations. I have asked the experts who came down to 
teach us how to follow the law questions that they would not give me 
i positive answer on, and I had to go back to my mill and do the best 
[ could. Actually, I had this answer, Senator, one time. ‘This is 
the Government man that was supposed to have studied this problem 
and tell us. He says, “I can’t tell you. You do the best you can. 
We will make a report on your business. If the section head or some- 
body up the line thinks that it is out of line, then he will bring a charge 
against you and we will submit it to the judge, and then you will know 
whether you are out of line or not.” 

He told me that is the only way I could find out, Senator, was for a 
judge to tell me. 

Well, I don’t want to be carried into court because there isn’t an 
expert in Government can even tell me what I am required to do. 
This is true what I am telling you. I had this experience. I don’t 
think it is typical. Maybe the gentleman down there should have 
been better informed himself, and been able to tell me what todo. I 
need to be a certified public accountant because these records have to 
be right or I might get in trouble with the income-tax department; I 
need to be a financier as a small business man so I can get the money to 
run my business on. 

Senator, I need to be a sort of a business executive, too, and I need 
to be a personnel director, so that I could give the proper attention to 
my employees. 

I am telling that to show you that big business can have an expert in 
every one of these lines. Then can do these things. The things that 
you impose on us do not have the impact on big business they do on us, 
and, gentlemen, I think frankly we are destroying small business. 
Maybe that is good procedure. Maybe it is progress. Maybe it is 
what we ought to have, but that has been the basis of our economy, 
and we actually probably give employment to more people in the 
United States than does big business. 

I am not against big business. I couldn’t make automobiles and 
steel. I know that. I am for them. But I don’t think that we 
ought to evolve our system in this country into one of big business 
alone. I think we ought to allow the small business to run also. 

I just think this is true, that the return to a small business man today 
is not worth the effort, or the risk involved. It has happened to me. 
[ believe that about myself. Frankly, I think you will find a lot of 
physical and mental casualties amongst your small business executives. 
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The requirement on them is too great. If they put their heart in it 
long enough, gentlemen, it will liquidate them. It just about did that 
tome. I think Iam on my way out, and I just as proud as I can be, and 
irrespective of what happens to my business, I would not extend myself 
into it again as I have in the past. 

I would like to tell you what I did to try to relieve this situation. | 
gave to a fine young man—to two very fine young men—-17 percent 
of my business, to help me to run it. I gave it to them. I didn’t 
charge them anything for it. They are capable men. Working for 
the Government they “would make $6,000 or $8,000 a vear. I couldn't 
pay them that money. I couldn’t have held them as employees after 
they had been trained in my business. They had too much capability. 
My friend White Smith would hire either one of them today if he 
could, but he can’t do it. T gave them the 17 percent. With that and 
their salary they can make about as much as he could pay them. To 
me, White is a big business man. He isn’t big to you, but in our sec- 
tion he is big. I did that to get some of the help that is necessary. I 
am glad I did it. It gives us a little spread in the income tax, too. 

I have no statistics to back this up, and I am not an economist 
at all, but I think that you will find that your top college graduates 
today would never go to work for a business like I run. In fact, 
they wouldn’t go to work for one as big as my friend Smith runs 
down at Jackson. The opportunity isn’t there. Those fellows are 
learned. They study in colleges under existing circumstances, and 
you will find, Senator, that most of them figure that their best chance 
is With Big Business or with Big Government. 

I don’t want to take a minute too much. I don’t want to impose 
myself on you. I could just keep on talking about this, because 
when it happens to you it is a lot different—and T am pleading for 
myself and the man in my category in the lumber industry in the 
South. 

Tlave I used my time? : 

Senator Doveras. You have taken 13 minutes. 

air. Braprorp. T just want to say this other thing: When we buy 
an e buy a lot of them down in our section— 
we mer stand that we pay the workers around Detroit about $1.75 
an hour, because we are the consuming public. We have to pay it. 
That money comes from us. We pay them around $1.75, and the 
people who work for us at an 88-cent industry average have to take 
that 88 cents and pay this $1.75 wage up there. We would like 
our employees to have that. We know it would make business better 
in our section, and you can fix what we have to pay, you can fix 
what I am going to have to pay my men next week, but you can’t 
help me get ‘the money to pay it with, and if your proceeding liqui- 
dates my “business, you have legislated those people out of a job. 

Now, gentlemen, if we ride we have to buy an automobile. That 
is the only thing we have to ride in. We have lumber to sell. If 
this automobile worker builds a house, and our lumber price is high, 
he doesn’t have to buy a piece of lumber. He can build a complete 
house today and not put a piece of lumber in it. We can’t raise our 
prices. 

Frankly, I think our prices are just a little bit high today because 
we are losing our market to substitutes. 
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Senator, I thank you for your attention, and I am proud that we 

ave an opportunity, even though I hate to come this far to do 
this job, IT am proud that we do have an opportunity to come and be 
heard, and you have heard us very courteously. 

Senator Doveras. You are very welcome, Mr. Bradford. Thank 
you very much. 

’ The next witness is Mr. Mose Gordon, of Commerce, Ga. 

I think I should explain why it is that we have been compelled 
to impose time limits. We are granting to the employers 40 percent 
more time then we have granted to the unions, so that we are certainly 
not stinting your group as a whole, but we have 106 witnesses on 
the employers’ side, so that, of necessity, we have to impose some 
restrictions on time. 

Mr. Gorvon. Your Honors, I have a brief prepared statement. 
It has been filed with the committee. I don’t see the necessity of my 
reading it. 

Senator Doveras. There is no necessity, but you are perfectly 
welcome to do so. 


STATEMENT OF MOSE GORDON, MOSE GORDON LUMBER CO., 
COMMERCE, GA. 


Mr. Gorpon. I would like to make a few comments in the interest 
of time. 

My name is Mose Gordon, of the Mose Gordon Lumber Co. at 
Commerce, Ga. We are operating what is known as a small concen- 
trating yard in the foothills of the Blue Ridge Mountains of north- 
east Georgia. We are the only mill represented from Georgia. 

I speak in behalf of not only the small mills, which come in the 
category that has been explained before; that is, under 5 million feet 
to 10 million feet, but I feel deep responsibility of obligation to our 
help as well as our industry, sir. The situation in our particular 
location is somewhat different than it is in the thickly dense locations 
where there is lots of public work. 

Our section is a rural area, and it depends entirely on the farming 
industry. We have mostly white labor. There is about, I reckon, 
15 percent of colored labor in our area, and they have employment 
opportunities equally with the others. If we have to increase our 
cost of labor beyond the minimum of 75 cents it will work a hardship 
on not only us, but on our employees, for the simple fact that the 
majority of our employees are unskilled labor. I would say 90 per- 
cent of our help are unskilled, and if we are forced to pay more than 
we are paying now, being unable to apparently increase the price 
of our product, it will force them back in the rural far ming area, and 
to that extent I believe it would be as injurious to our labor as it 
would be to us, sir. It could just affect me as one. We have about 
67 employees, and 15 small portable sawmills which employ about 
18 to 20 employees each, so there are somewhere around 350 to 360 
employees who would be ‘affected greatly. 

Senator Docias. Do you own the portable sawmills? 

Mr. Gorpon. No. 

Senator Doveias. You buy the green timber and season it? 

Mr. Gorpon. Yes. We process it. 
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In a little business, as you are aware of, sir, we don’t have sinking 
funds to replace machinery and equipment that gets antiquated fast 
with rough use. Asa result, we are in the position, and in the very 
precarious position right now of not being able to buy the necessary 
equipment to eliminate any manpower. ‘That is the position we are 
unfortunately put in. 

The other position is the price and cost of our lumber products. 
As stated before, we think that our cost of lumber is entirely too 
high now, sir. We don’t think that the trade will consume any more 
advance in price. The thing that is pushing us up higher is the 
supply of timber, and the Government owns more timber in our im- 
mediate area, sir, than the private individuals do. 

Th average price of tebe now, Senator, is $35 a thousand, and in 
some instances 

Senator Doveias. You mean stumpage ‘ 

Mr. Gorpon. Stumpage; yes, sir; is $35 a thousand. Just last week 
the Government sold some choice timber from the Chattahoochie 
National Forest that brought $40.52 a thousand. That wasn’t an 
estimate. That was on a scale basis. 

Now, we are pressed for finances, as all little businesses are, and 
particularly with this administration now, they have raised the re- 
discount rates, and it makes it hard on us. It makes it tough to 
borrow any money. We have been running in a deficit for the last 
2 years. We have lost money for 1953 and 1954, sir, and with no 


immediate prospects for any improvement for this year, sir, so far. 
That covers my situation, sir, and I want to extend to you my ap- 

preciation for your courtesy extended to us, and if there is any ques- 

tion that I may answer, to help you with this situation, I would cer 


iainly be glad to lend my services. 

Senator Doue.as. Isn’t there pretty severe competition with the 
Douglas fir from the Northwest? 

Mr. Gorpon. Yes, sir. They have taken, frankly, all of our trade 
away in some areas. For instance, yesterday afternoon I was riding 
through your town here, and the Johnson & Wimsatt Co., a wholesale 
lumber concern here, has quite a few retail yards. Two years ago. 
and up until about 5 years ago, we sold those fellows lots of lumber. 
I rode down through the w: aterfront vesterday, and in one of their 

yards they had entirely west coast lumber. 

Senator Doveras. Your southern pine grows more rapidly ? 

Mr. Gorpon. Our southern pine grows much more rapidly; yes. 
sir; but we are in small stands as has been explained to you, and we 
can’t operate with modern mechanized machinery as they do on the 
Pacific coast. Therefore, we are handicapped by per man-hour costs 
in making more money. 

Senator Dovenas. They are more highly mechanized ? 

Mr. Gornon. Yes, sir. 

I would like to give a plug for the southern pine. It is much more 
durable and lasts longer than the Pacific coast pine. 

Senator Doveras. If we could only breed the rapid-growing quali- 
ties of the southern pine with the straightness of the white pine, that 
would be comparable to development of hybrid corn. 

Mr. Gorvon. Yes, sir. That is exactly right. 

Senator Doveras. Thank you very much, sir. 

Mr. Gorvon. Thank you. We e appreciate your courtesy. 
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‘Bhe full statement of Mr. Mose Gorden is as follows:) 


STATEMENT OF Mose GorpoNn, Mose Gorpon LUMBER Co., COMMERCE, GA., IN 
OPPOSITION TO AN INCREASE IN THE MINIMUM WAGE, APRIL 29, 1955 


My name is Mose Gorden—my company is known as Mose Gordon Lumber Co., 
a family partnership, of Which Iam manager. We are located at Commerce, Ga. 
I have been in the lumber manufacturing business for 34 years. Our company 
has 67 workers on its payroll. Our type of operation is what is called a con- 
centration yard. Our function is one of processing, that is, seasoning and dress- 
ing rough green lumber, which is produced by 15 small, portable sawmills. These 
small mills are located in 8 adjacent counties and operate within a radius of 60 
miles of Commerce. They employ an average of 20 workers each, which added 
to 67 workers on our payroll, total 367. In a small community like ours, it is a 
great moral as well as economic responsibility to provide a livelihood to 367 
families. 

At this time I want to go on record as being in complete accord with the 
statements filed by Mr. M. W. Smith, Jr., in behalf of the Southern Pine Industry 
Committee. 

Within the southern pine industry there are three distinct types of manufac- 
turing operations: 

(1) The integrated manufacturing plant, which performs all phases of manu- 
facturing from the time the tree is cut until the finished product is dressed and 
loaded into the freight car for shipment. Some of these integrated units own 
their own timber stands and engage in tree farming for a sustained or per- 
petual yield. 

(2) The concentration yard, such as my own operation, numbering about 
1.500, which gets rought green lumber from small mills for further processing, 
ultimately loading the finished product in the freight car or on the truck for 
shipment. 

(3) The small portable, or so-called peckerwood mills, numbering 24,000, more 
or less, Which cut rough green lumber for sale primarily to concentration yards 
for further processing. 

In the past I have operated peckerwood sawmills as well as concentration 
yards. Therefore, I am familiar by direct experience with the problems of more 
than twenty-one or twenty-two thousand small operaters in the southern lumber 
industry. 

While the gowing of trees and harvesting of logs is essentially an agricul- 
tural project, the manufacture of lumber is second only to all other types of 
agriculture as a source of income to the people of the South. 

While a few members of our industry are well-financed and own enough land 
to assure them of a perpetual supply of timber, I want to emphasize again that 
the approximately twenty-one or twenty-two thousand operations which pro- 
duce about 70 percent of the total production in the South are for the most part 
marginal operations, working on a shoe string. Particularly, the approxi- 
mately 20,000 or more small portable mills, employing from 6 to 12 men each, 
are operated by men who in many cases perform some of the labor themselves. 
These men have the responsibility of paying their workers every Saturday, 
meeting the bills for supplies, equipment, repairs, fuel, etc., having what is left 
for themselves, and in many cases this is no more than some of their own workers 
recelve, 

It is my opinion that many Members of the Congress and leaders in our Gov- 
ernment think only of the position of the few larger and more efficient manu- 
facturers when considering legislation governing wages, hours, and other con- 
trols over the southern lumber industry. There is a natural reason for this; 
the larger operators are more conspicuous and are better known. 

You seldom receive a letter from a constituent who is a peckerwood sawmill 
man primarily because usually he has no office, no typewriter, no clerical help, 
and the majority of them feel that they cannot express themselves well enough 
in a letter to describe their position to their Congressman and Senators. 

If a minimum wage is fixed at a rate higher than the market would stand 
today, these marginal peckerwood operators will be hurt and many will simply 
have to shut down. There is no such thing as their operating at a loss, as they 
have no capital reserve. 

Due to the high price of stumpage, labor, and other cost factors in the face of 
intense competition from other species of lumber and lumber substitutes, we 
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have decreased our production roughly 50 percent of what it was during the 
1940's. 

We experienced an operating loss of 78 cents per thousand feet during 1954 
Our labor cost under a 90-cent minimum wage would have resulted in a loss of 
$4.81 per thousand; and a $1 minimum wage would have produced a further 
operating deficit of $1.51 per thousand, or a loss during 1954 of $7.10 per thousand 
feet. 

secause of competitive conditions and market potential existing during 1954, 
it wonld not have been possible to pass this increased cost on to the customer, 
hecause actual operating cost was not recovered during 1954. 

Our company has invested about all we can in machinery and equipment, and 
it is doubtful that further cash outlay for increased mechanization would enable 
us to operate with some margin of profit under an increase in the statutory 
minimum wage. If such is feasible, it would involve dispensing with sufficient 
number of workers to justify this added expense. Since there is no other in- 
dustry in the locality which might absorb these workers, they would be placed 
on the unemployment rolls and ultimately be obliged to seek work in an already 
overcrowded agricutural labor market. 

It is not the intent of my company to continue operations for the purpose of 
liquidating its assets. Unless some general economic upheaval sbould occur, 
bringing on unprecedented inflation, we cannot foresee the possibility of continu- 
ing operations under a higher legislated wage. It is our policy, and we consider 
it good business, to pay the highest possible wages, but elementary economics 
dictates that these wages must be recovered in the sale of our products; and 
that does not seem possible at this time. 

We have a deep sense of financial and moral responsibility to these heads of 367 
families, all of whom we know personally. These people are mostly unskilled 
laborers. And it would be most difficult for them to secure adequate employment 
due to the economic conditions that now exist in our locality and would, there- 
fore, work a much greater hardship on the greater percent of our employees 
than it would on us. As the farming industry is already overcrowded with 
mechanical devices to replace labor, and, too, the cotton acreage has been 
reduced to such a small amount that it would be impossible for the farming 
interest to absorb any overflow from another industry. We earnestly request 
that you give due and careful consideration to the welfare and continued better- 
ment of these heads of families who are now happy and contented in the foot- 
hills of the Blue Ridge Mountains of north Georgia. Any increase in the mini- 
mum wage at this time, from our standpoint, will certainly work a hardship 
on the worker and not improve his lot. 


Senator Dovueuas. Mr. Oliver Bass, of El Dorado, Ark. 


STATEMENT OF OLIVER BASS, EL DORADO, ARK. 


Mr. Bass. Mr. Douglas and gentlemen of the committee, my name 
is Oliver Bass. I represent the Bass-Clark Lumber Co. in El Dorado, 
Ark. My company is one of some 20,000 small operators that produce 
approximately 70 percent of the southern-line lumber manufactured 
in the South. 

We employ approximately 65 men, and have been complying with 
the minimum rate of 75 cents. I am sorry to say we are one of the 
25 ngenenes that showed a loss last year. 

ur mill last year showed a loss of 88 cents in its operation. 

Senator Doveras. That is 88 cents per thousand? 

Mr. Bass. Eighty-eight cents a thousand board-feet. 

Now, had we been operating on a minimum wage of 90 cents, we 
would have had a still greater loss. Our figures show that we would 
have lost approximately $9 a thousand. 

Senator Doveias. How much? 

Mr. Bass. At the minimum rate, had the minimum rate been $1, 
there would have been perhaps $15 per thousand lost. These figures, 
I am sure, sound large, but they are true. The reason they are true 
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is because we are operating in small timber. Our log average last 
month was around 36 feet per log, and it costs us approximately $8 a 
thousand to get the timber cut. Our stumpage cost is around $30. 
( ‘onsequently, we have a log cost of about $70 on skid wood. 

Another thing about our type of mill—we use the most unskilled 
labor, marginal ‘workers, and, too, we employ quite a few handicapped 
workers. We have all been asked to use handic: upped labor where we 
could. Right at this particular time we are using 3 one-armed 
men. One of them is a lumber grader. If we hada mechanized mill 
it would be impossible for this man to grade lumber behind a fast 
machine. 

The other worker is a waterboy, who needs no explanation; the 
other one is a sticker boy. When I say sticker, I mean he handles 
lumber stacking sticks that we use in piling lumber for drying. 

Most of our small mills are located in small towns, where the ma- 
jority of the workers have gardens, milk cows, and they have ample 
time after working 40 or 45 hours a week to work their gardens and 
truck patches. 

Some of you, I am sure, will say why can’t we pass the increased 
costs of a higher minimum wage on to our consumers? You all know 
that this is impossible, because : the lumber business now has too many 
substitutes for lumber already. If we force a higher price on the lum- 
ber it is naturally going to invite further substitutes. 

We are competing with the west coast which is operating with mech- 
anized machinery. When they haul a load of logs into the mill they 
haul eight or ten thousand feet per load, where we will haul only 
about a thousand feet, and, gentlemen, all these things put together 
will show you the predicament we small operators are in. We realize 
that you hold our survival in your hand, or our liquidation, and we 
ce tainly hope that you will consider our side of the question in raising 
this minimum wage. 

Thank you very much. 

Mr. Smiru. Mr. Chairman, inasmuch as I didn’t have an oppor- 
tunity to finish my statement, I wonder if you would make it a part 
of the record because there were 2 or 3 rather important things that 
1 would like to go in there. 

Senator Dovue.as. Certainly. 

Mr. Smiry. Such as the number of common laborers and the per- 
centage of our gross sales price we pay to the common laborer, which is 
tl percent. Now, this is astatement I thought you might be interested 
in. ‘This is a statement of my own affairs. You may have it if you 
want it. 

Senator Doveras. You want it in the record, don’t you? 

Mr. Smiru. I would prefer you not put it as part of the record. It 
is just for your information. 

Senator Doverias. Thank you very much. 

(The statement of Mr. Oliver Bass is as follows:) 


STATEMENT RY OLIVER BASs, EL DoRADO, ARK., BEFORE THE SURCOMMITTEE OF THE 
SENATE COMMITTEE ON LABOR AND PUBLIC WELFARE, APRIL 29, 1955 


My name is Oliver Bass. I represent the Bass-Clark Lumber Co., El Dorado, 
Ark. My company produces southern pine lumber and some hardwood. 

We employ 65 men. Our minimum labor rate is 75 cents per hour. 

While I appear here today in my own behalf, I do not think I am the only 
southern pine employer who would be seriously affected by an increase in the 
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minimum wage. I feel sure there are many thousands of others in the indus- 
try who are trying to “keep their heads above water” in the face of higher op- 
erating costs in all phases of the operation. 

During 1954 my company operated in the red to the extent of 88 cents per 
thousand board feet. If the legal minimum had been 90 cents during that period, 
I do not think that I would be here before you today, because I would have been 
forced to shut down. I say this for the reason that a 90 cents minimum and 
corresponding increases in wages above that figure would have added $9.50 per 
thousand to my cost. Under a $1 minimum, it would have meant $15.93 per 
thousand more. 

Now, gentlemen, operating a sawmill under highly competitive conditions 
cannot be done by a magic formula. Every day we have to deal with practical 
problems that involve locating the raw material, and then bidding on the open 
market for the timber. And, in sawmilling, you just don’t buy what you want. 
You've got some tough competition to deal with. It’s sort of like a bidding. propo- 
sition, where the small woodlot owner knows that his best price comes from the 
man who’s willing to bid the highest. 

I’m in the unfortunate position of not being able to map out a production 
schedule over a 1-, 2-, or 5-year period. In view of this cold, hard fact, it’s almost 
an impossibility to work out a schedule of costs, taking the normal fluctuations 
into consideration, without the added uncertainty of an automatic increase in 
cost by the stroke of a pen to a bill that means a higher minimum wage. 

You have heard some statements from people who know our industry. Their 
story is without a doubt an accurate one, only I wish that I could say the Bass- 
Clark Lumber Co. was included among those mills in the industry that enjoyed 
a profit last year. 

Maybe you might be asking yourself the question: Now why doesn’t this man 
mechanize his plant and cut his costs by more efficient machinery? My answer 
to that would be: I can’t do it for two reasons. One is that heavy equipment 
and highly efficient machinery wouldn’t be economical for a mill that turns out 
a small amount of lumber or that handles small size trees. The other reason is 
that it takes a lot of money for that kind of an investment. 

I hope you gentlemen realize that when we, of the southern sawmilling indus- 
try, appear here—we're representing small business. Even the larger, better 
equipped mills in the South are small in comparison to the big mills of the west 
coast. And certainly we’re much smaller when compared to corporations like 
General Motors and Ford, although I don’t say that to mean that I’m against big 
business. But we've got individual problems that I doubt even those big com- 
panies could solve. By and large, I don’t think they want, or would even con- 
sider employing the type of labor that you find around most southern pine mills. 
For years we've depended mostly on manual labor, and you just don’t change 
that situation overnight. I know one thing: A higher minimum wage is not the 
answer to our problems. 

You, gentlemen, are sitting in judgment on a mighty important subject. I’ve 
read about some of the testimony offered by those who favor a higher Federal 
minimum wage. They say it’s going to increase purchasing power and help 
the low-wage worker. Gentlemen, if you could do that by raising the minimum 
wage from 75 cents to 90 cents, or $1, and it would work without hurting any- 
body—and that, of course, means the man who has to pay the wages—then I'd 
be up here pulling for that sort of bill. And I’d say that if an increase of 25 
cents an hour would be helpful—and nobody got hurt, including the man who 
pays the wages—then I'd say let’s help him twice as much by raising the ante 
50 cents an hour, or even more. But I know that any time this minimum wage 
is increased, somebody gets hurt. I know I will, because it costs me more to 
make it than I get for it. And if I’m going to be hurt to the point where I can't 
take it any more, then so will a lot of other people who work for the Bass-Clark 
Lumber Co., although God knows I don’t want to see them lose their jobs. 

So I appeal to you, gentlemen of the subcommittee, to put this question before 
your conscience before you make up your minds on the minimum wage. Put 
your faith in the honesty of men—both employer and employee alike—to work 
out their own problems. Our National Government has a big problem on its 
hands dealing with the problems of the world. You’ve got enough on your 
shoulders now. Let us alone in business for a while. I think we'll all be better 
off for it. 

Thank you, gentlemen. 
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Senator Doverias. That completes the witnesses from the southern 
pine industry. 


Dr. Emerson P. Schmidt, representing the United States Chamber 
of Commerce. 

Dr. Schmidt, you are not limited on time because two major em- 
ployer organizations I felt should have full time. 


STATEMENT OF DR. EMERSON P. SCHMIDT, FOR THE CHAMBER 
OF COMMERCE OF THE UNITED STATES 


Mr. Scumipr. Mr. Chairman and Senator Smith, I have brought 
with me my associate, Mr. Guy Waterman, who has looked into this 
question. He may perhaps help if you have any questions. 

We appreciate the extended time. I am sorry it does squeeze out 
many other witnesses who would have a very important story to tell. 

[ am Emerson P. Schmidt, director of economic research of the 
Chamber of Commerce of the United States, which is a federation of 
some 3,100 State and local chambers of commerce and trade associa- 
tions, With an underlying membership of over 1.6 million businessmen. 

I am going to try to brief my statement, if possible, Mr. Chairman, 
and I would like to have it included in the record, if that is agreeable. 

Senator Doveias. Yes. The whole statement will be placed in the 
record. 

Mr. Scumipr. If there must be minimum wage fixing, the minimum 
should be fixed at a level which avoids the destruction of job oppor- 
tunities and minimizes inflationary effects. We therefore oppose pro- 
posals to raise the minimum wage as unrealistic and self- defeating. 

Senator Smiru. You are opposed to any raise at all? 

Mr. Scumipt. Yes. We doubt the wisdom of any increase at all 
for reasons which will become clear as we go along. 

Even an increase to 90 cents would have disemploying effects, and 
raise costs and prices to consumers. Expanded coverage will greatly 
raise the cost of administration and be a further burden to the tax- 
payers, place now burdens on small employers, and further concentrate 
workers, who are barred by the law from jobs in covered employment, 
in the uncovered jobs and thereby depress wages there in the uncov- 
ered jobs. 

Employers generally recognize the importance of paying good 
wages. This attracts good workers, reduces labor turnover, raises 
efficiency, improves industrial and community relations. Fixing mini- 
mum wages by law may benefit some workers, but at the same time it 
is likely to hurt other workers as consumers. It may have disruptive 
effects, and it tends to force concentration of workers with low pro- 
ductivity into the occupations not reached by the minimum wage law. 

Everyone's income is always a cost to others. Every increase in one’s 
‘ncome is an increased cost to others, unless such increase is offset by 
a rise in productivity. 

Senator Doveras. Mr. Schmidt, may I ask a question about the pre- 
ceding paragraph / 

You say that it will force the concentration of workers of low pro- 
ductivity into the occupations not reached by the minimum wage law. 
Many of those workers are not necessarily so much low-produ_ tivity 
as low-paid workers. Can you be certain it would have the same effect / 
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Mr. Scumupr. I think as a generalization, Mr. Chairman, it would 
be correct to say that low- paid workers are low productiv ity workers 
unless they have very little in the way of lta or aspiration. 
Some people are satisfied with a modest income. They may be second- 
ary workers. They may be substandard workers. There are excep- 
tions, but by and large I think given the American spirit to get ahead, 
there is a close correlation between low productivity and low wages. 

If that were not the case it seems to me, employers, always looking 
for good labor, would attract these low-paid workers into their indus- 
tries, and they would gradually move up. 

Senator Doveras. In other words, you would say that competitive 
bargaining for labor would tend to give to the workers that which 
they produce ? 

Mr. Scumipr. By and large, I think that is what takes place, with 
some lags and frictions, to be sure. 

Senator Doucias. Do you suppose that can be proved or is that a 
hypothesis ? 

Mr. Scu»upr. I think you have done a pretty good job of proving 
it yourself in the numerous excellent books you have written. I don't 
think it can be proven case by case, but I think in terms of general 
theory, and if you grant mobility of resources, and freedom to become 
a job maker or a job seeker or to become se!f-employed, if you have 
all of that fluidity, I think by and large it is a good generalization 
which I think economists have accepted for 150 years. 

A point that frequently is overlooked is that everybody’s income is 
a cost to someone. An increase in your income or mine obviously 
must be paid by someone else. There are obviously two sides to this 
fixing of minimum wage. However humanitarian an appeal mini- 
mum-wage fixing may “have, it also has other repercussions which 
should be kept in view. 

From some of the testimony before this committee one would gain 
the impression that it is within the power of iny employer to set wages 
at his own discretion. This is not the case. The employer has many 
rivals seeking the same labor. With our high degree of labor mobility 
and the growing knowledge of job opportunity through better infor- 
mation and communication, no employer, under a successful Govern- 
ment policy of high-level employment, can for long pay less than any 
worker is worth. 

Furthermore, under our competitive economic system, there is no 
way in which productivity gains, through science, invention, discovery, 
new investment, and increased management efficiency, can be kept 
away from the workers. It is the proper function of the free market 
under competition to spread any gains of rising productivity among 
all the agents of production in accordance with ‘their effective contri- 
bution to increasing productivity as determined by market forces, and 
this is what takes place as we make economic progress. 

Senator Doveias. Of course, if you agree that there is no free com- 
petition these gains may not be immediately passed on and there will 
be a considerable lag during which the fruits of progress will be gained 
by others. 

Mr. Scumipr. That is right. There can be pockets of immobility, 
there could be preferred positions, due to one degree or another of 
monopoly, but by and large this is still a good generalization. I think 
the next page or two brings that out very ; forcefully. 
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Apparently a good many people have little or no conception of 
how the free market process works in the interests of the worker and 
how unnecessary is market intervention by Government. But a few 
statisties tell the story. 

In 1930-31 wholesale prices stood approximately on the same sn 
as they were in 1840, or 90 years earlier. Yet in the same 90-yea 
period average wage rates increased by approximately 700 cuneiii: 
This is a phenomenal and little-known per ta ance. 

It was the competition in the goods market which helped to keep 
prices down, and it was the rivalry among employers for scarce labor 
which drove wage rates up and up. During this long 90-year period 
there was no national minimum-wage fixing, little social ‘legislation, 
and few unions. Few States had adopted this form of intervention. 
In spite of this dramatic performance, the view persists that somehow 
Government must help raise wages. 

Senator Doucéias. This raises some very interesting questions. 

Is it your contention we should go back to conditions which pre- 
vailed from 1840 to 1930? 

Mr. Scumipr. No. I believe in progress, but I don’t mean to say 
that all change 

Senator Doveras. There has been progress since 1930 % 

Mr. Scumipr. Great progress. 

Senator Dovcias. Not only material progress but progress in the 
field of legislation. 

Mr. Scumipr. In some respects, yes, indeed; but in some respects 
perhaps we have imitated the interventionist states and controlists, 
and we are interested to preserve what is good in this legislation and 
minimize what is harmful. 

Senator Doveras. If you will go back to 1938, you will remember 
that the Congress was asked to ‘vote on whether there should be a 
Fair Labor Standards Act or not; if you were asked to vote, how 
would you vote? 

Mr. Scumipr. I think I would have to vote against it. I would 
rather put the emphasis on tax incentive and encourage more people 
to become job makers and thereby lift the economy for the benefit 
of the workers. 

Senator Doueias. Do you favor a sales tax? 

Mr. Scumupr. I think there is much to be said for excise taxation 
under certain conditions. 

Senator Doue.as. Do you favor diminishing the corporation tax 
and substituting the sales tax in its place ¢ 

Mr. Scumipr. I think the bulk of the corporate income tax is a 
sales tax, in effect. 

Senator Dovenas. You would reduce the corporate tax 4 

Mr. Scumipt. I don’t know what this has to do with these hearings, 
Senator. I testified before the joint committee, too, you know, but, 
in general, I think an economist would agree that a tax on income 
has more disincentive effects than a tax on goods in the form of a 
sales tax, 

Senator Doveias. You favor reducing the so-called income tax and 
putting it on goods, because such a tax would be highly regresspe / 

Mr. Scumupr. I think the corporate tax, quite contrary to what 
most people think, is by and large spread over the price of goods, on 
over the costs of raw materials. In the short run, when a tax increase 

62569 Pt. 2—55 
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goes into effect, of course, that may not be the case. It may have 
very bad effects because it may be passed on. 

Senator Doveras. I don't want to get into a prolonged discussion, 
but if it is passed on and you believe in an excise tax, and you say 
a corporation tax is really an excise tax, you ought to favor a corpora 
tion tax. 

Mr. Scumipr. It has some other adverse effects in terms of incen- 
tives. If a business man, before he goes into a business knows that 
you are going to take 52 percent of whatever he makes, he may not go 
into business. 

Senator Doveras. Of course you know the average rate of profits 
of an American business since 1946, prior to taxes, has been approxi- 
mately 22 percent, while net worth e risen approximately 11 per- 
cent. 

Mr. Scumipr. I think it is more important to recognize the ratio 
of taxes to the sales dollar, because your investment figures are pre- 
historic. ‘The assets are not based on current valuation. The depreci- 
ation allowance is based on historic costs, so many business men when 
they come to replace their worn-out equipment find they have to go 
into the market to borrow additional money. 

Senator Dove.as. For 7 or 8 years we have had the greatest rate 
of capital investment in the world, about $250 billion worth of new 
capital put into new industry. 

Mr. Scumipr. In rubber dollars. 

Senator Dove.as. Not only rubber dollars, but plant and equipment. 
This whole phase of American industry is different from what it was 
15 vears ago, different from what it was 7 or 8 yearsago. Yet this has 
been accomplished by the heavy taxes on corporate profits, by the 
taxes on income, and by social legislation. 

I agree this is not particularly “relevant to this subject, but since you 
brought in the general question of social legislation, which my party 
put into effect from 1932 to 1938, or at least 1933 to 1938, I wanted to 
say this for the record. 

Mr. Scumipt. Your party can’t take all the blame, because the Davis 
Bacon Act was passed before you got in. 

Senator Dovetas. The country did very well with our Adminis- 
tration. 

Mr. Scumipt. I am not so sure, now. You had 8 or 10 million 
unemployed when the war broke out. 

Senator Doveias. How many unemployed were there when we took 
power, 16 million? 

Mr. Scumipr. That could be. 

Senator Dovc.as. I believe the country was in a very bad condition 
when we inherited it. We did a very good job of getting the engine 
back on its feet. 

Mr. Scumiprt. It took a war to do it. 

Senator SmirH. I might suggest also that there is a substantial 
National debt over our heads today. 

Senator Dovcias. Now we get into that question. 

Senator Smirn. There is no necessity to. 

Senator Dovenas. I don’t believe in hit-and-run speakers, hitting 
and allowing no reply. 

In 1933 the National debt, as I remember it, was approximately 25 
billion dollars; the interest rate was 414 percent, which meant an 
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innual interest payment of $1.1 billion. The National income was 
$40 billion, so that roughly 2.6 percent of the National income went in 
the form of interest payments on the National debt. In 1952 the 
National debt was about $265 billion, the average interest rate was 
approximately 2.1 percent, or 51% billions—let me say $6 billion in 
interest. But the National income was almost 300 billion dollars, 
that means interest payments were only 2 percent of the National in- 
come; so in terms of the percentage of National income, the interest 
charges were less in 1952 than they had been in 1953. 

I mention that to indicate that some of these loose generalizations 
needs to be modified. 

Go ahead, Mr. Schmidt. 

Mr. Scumipt. I would like to discuss this very interesting side line 
that you have raised, Mr. Chairman, and Senator Smith, but I think 
we probably ought. to get on in the interest.of the other 102 witnesses. 

Just to go on a bit further, whether we really need this legislation, 
from 1914 to the present the consumer price index rose from 42.9 to 
about 114, or about 257 percent. But average hourly earnings in 
manufacturing jumped from 22 cents to $1.84, or by more than 700 
percent, as can be calculated from the accompanying table. 

In World War I, 1914-19, the consumer price index rose by 72 per- 
cent, while average hourly manufacture earnings increased by 114 
percent. 

By 1929 the consumer price index had dropped by about 1 percent, 
while average hourly ee nevertheless, went up by 19 percent. 

In the depression period, 1929-39, the consumer price index declined 
by 19 percent, while average hourly earnings jumped 12 percent. 

In the recent World War II and postwar period the consumer price 
index increased by 93 percent, while average hourly earnings increased 
by over 190 percent, more than twice as fast. 

If the growth in fringe benefits were added to wages, this highly 
favorable. picture would be further improved, even though some low- 
paid workers receive fewer fringe benefits than the average. 

And: this comes back to your point, Senator Smith: Anyone who 
genuinely believes in a free-market economy must wonder if there is 
any real justification for Government intervention in the relations 
between employers and workers. 

As minimum-wage fixing is considered, it is well to remember that 
in the final analysis wages constitute 60 percent to 80 percent of all 
costs. For a given manufacturer, labor costs may be only 25 percent 
of his total costs, but when the labor or wage component of raw mate- 
rials, parts, transportation, and so forth, are added in, wages paid 
are two-thirds to three-fourths of all costs. A minor wage shift— 
one from 75, to 85, or 90 cents among all producers, distributors, and 
(ransporters, and s "an mean a major cost change. 

Sometimes we tend to view the employer too narrowly. The range 
of his discretion in setting prices or wages is limited, because of at 
least five major publics he must consider: Employees, consumers— 
you have heard a great deal this morning about the difficulty of rais- 
ing prices—stockholders and creditors; raw materials and other sup- 
phers; Government as tax gatherer and regulator, as community and 
the general public. 
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At times members of each of these groups, or subgroups within 
them, tend to act as though the business were conducted for their 
exclusive benefit. 

To the Government, a business may be viewed primarily as some- 
thing to be taxed and regulated. 

The employees may very frequently look upon a business solely as 
a source of income for themselves, the more the better. 

Suppliers want highest prices for raw materials, components, and 
other items. 

The creditors and stockholders, having alternative uses for their 
funds, look for security and income. 

To the consumer a business is often something to be criticized for 
not delivering a better product at a cheaper price. 

Therefore, the businessman surely is in the middle. We tend to 
overlook the fact that besides being an enterpriser, he is an organizer 
of human and other resources and an innovator. In a very funda- 
mental respect the businessman serves as a broker among these five 
groups. He must mediate between all these pulls, pushes, pressures, 
and counterpressures. 

How the businessman divides up his sales dollar is decided to a large 
extent by market forces. Workers may have many opportunities for 
other employment. Suppliers of funds can invest elsewhere. Sup- 
pliers of materials and components have other buyers for their 
products. But the consumer is king. The consumer has a wide range 
of choices of goods and services upon which to spend his money. 

Ultimately all production, of course, is for consumption. But when 
considering wage fixing, to ignore the other demands and pressures on 
the businessman is to indulge i in unduly narrow analysis which may 
lead to misunderstanding as well as unfair and unjust criticism. 

Competitive pressures induce him to eliminate waste and cut costs 
as far as possible. The interrelationships among the five forces form a 
complicated network of economic interdependenc e. A change at any 
point, a new cost, an innovation at any point, may spread its ‘effec ‘ts In 
all directions. 

Within every industry there are profitable enterprises, some making 
no profit, and ‘those with losses. In no year since the end of World 
War IT have over 75 percent of the companies reporting to the Bureau 
of Internal Revenue made a profit. Even in good years 2 out of 5 
concerns make no profit. These may be marginal concerns. Yet in- 
creased wage costs would effect the costs of these high-cost employers. 
For this reason it must generally be assumed that any cost increase 
will tend to have disemployment effects or price lifting tendencies. 

oe are two ways of summarizing a minimum wage law: 

An employer must pay not less than so much, say 75 cents, 90 
cons or 1 dollar an hour, to any worker covered by law; or 

2. A worker is not permited to work in any covered employment for 
oe than so much, say 75 cents, 90 cents, or 1 dollar an hour. 

The first is the more popular way of putting it, but the second 
states exactly the same thing, and is equally accurate. Unless he per- 
sonally can find an employer willing and able to pay the legally fixed 
minimum wage, what moral right does any Member of Congress have 
to bar even one worker from a job? 

What happens when a minimum wage is increased? Congress can 
legally increase the required minimum wage rate. But enactment of 
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such legislation does not correspondingly affect the productivity of 
wage earners and make low paid workers employable. 

As Senator Douglas, chairman of this subcommittee, said in his 
book, Controlling Depressions: 

As has been stated, the curve of the diminishing increments attributable to 
labor seems to be so elastic that if wages are pushed up above marginal produc 
tivity there is a tendency for the employed workers to be laid off at approximately 
three times the rate at which wages are increased. 

Senator Doveras. I am glad you underlined this phrase “pushed up 
above marginal productivity. ” The question, of course, is whether the 
market leads to a wage equal to marginal productivity. 

Mr. Scrmpr. With all the research you have done—and I am a 
creat admirer of it—and others in the National Bureau, I think there 
is still no way of determining that except through market forces, 
because the marginal productivity concept, as you well know, is a 
general concept applying to the economy as a whole, and if you have 
mobility of resources, as the theory implies, workers being am- 
bitious and anxious to get the most, employers being economically 
minded, consumers being free to choose and pick, the tendency is for 
the agents of production to get remunerated at a rate which equals 
their marginal contribution as determined by market forces. 

If you are going to reject that, then I think you become a Socialist 
or interventionist, or a totalitarian, then you are forced more or less 
in that direction. I am a great admirer of the work that you have 
done. Your book on the Theor y of Wages is still a classic, and I am 
eratified that you have agreed with me, at least as a professor, and 
| hope as Senator. 

Senator Doveuas. There are more things in heaven and earth than 
are dreamed of in your philosophy, to paraphrase. 

Mr. Scumipt. We have the quotation right before us. I think it 
is an admirable one and, incidentally, I could quote from many other 
respectable economists and I think in nearly all cases the noted econo- 
mists have come to this same general conclusion. 

Goimg on 

Senator DovcLas. You won't embarrass me by finishing the quo- 
tation. Go ahead. 

Mr. Scumipr. It is so admirable, I think if Senator Smith has not 
seen it before he would like to finish it [reading] : 

Labor under the capitalistic system, therefore, tends in the long run to lose 
appreciably more through diminished employment when it raises its wages above 
marginal productivity than it gains from the higher rate per hour enjoyed by 
those who are employed. The converse of this is that when wages are thus 
above the margin, a reduction in the wage rate will help labor as a whole and 
increase the total amount paid out in wages by causing appreciably larger 
increses in the numbers employed, and hence a decrease in the volume of 
unemployment. 

Therefore, many workers who qualify for employment at a free 
market wage-rate cannot automatically qualify at the higher rate. 
How many of these low wage earners will simply be barred from 
jobs when the rate is increased? Senator Douglas, after long study, 
concluded that for every 1 percent wage increase above productivity, 
the disemployment effect is three times as great. 

That suggests to me that if you must ‘for one reason or another, 
Senator, raise minimum wages, it would be better to do it by stages, 
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say, 5 cents per hour per year. You would have less of the damaging 
effect which you yourself see, according to this quotation, if you did 
it that way. 

‘mployers can pay the higher wages, of course, if they can increase 
prices as well. If the price of a worker's product is increased, his pro- 
ductivity in terms of money is increased. But we should consider. 
first, whether price increases are possible at this time, and, second. 
whether they are desirable. 

Who can say whether price increases will be accepted by the 
consumers of that product? If consumers refuse to buy at the higher 
level, the price will have to return to its original level, and the worke: 
will have to be discharged because he is legally prohibited from con- 
tinuing to work at the lower wage. 

If the general economic picture is such that price increases will be 
accepted, “then our low-w age earner will still be employed. But his 
higher money wage is achieved through price rises and a lower rea] 
level of living for consumers. Is this worth the price? 

Senator Smirn. The argument is made which Is a very impressive 
one, that if you increase wages up higher than they are now you in- 
crease the consuming power and, therefore, you will increase the 
market for increased productivity, and you wouldn’t necessarily have 
to raise the price of the product. 

Will you comment on that from your past study? I am not an 
economist, but I would like to hear your views on the subject. 

Mr. Scumur. Economists have struggled with that problem and 
tried to set it out in a straightforward way. Consumer buying power 
is essential. Goods move in one direction and income has to move 
in the opposite direction to pay for it. If there isn’t adequate pur- 
chasing power, goods will not move. There is a cut in income. It 
leads to depression or whatever. Purchasing power is of tremendous 
importance, but merely marking up wages is no guaranty at all that 
purchasing power will increase, ‘and if nothing else happens it simply 
means that if they continue to be employed at these higher wages, that 
their bigger incomes, their bigger purchasing power, must come out of 
the hides of somebody else, so that you may have a series of possible 
effects. 

You can have disemployment effects, you can have price-increase 
effects, and you can have a little bit of both, and there is no way in ad- 
vance that you can determine how the thing will work out. That is 
why these conceptions of how the economic system works are so helpful 
as developed by Senator Douglas in his book, written in 1935. 

Senator Dovcras. Of course you could also have an increase in bank 
credit and thus increase the total stock of money and purchasing 
power, which would go primarily to the low-paid workers, and pull 
them out of the debt situation in which most of them are. 

Mr. Scuminpt. I don’t know why it would go primarily to the low- 
paid workers. 

Senator Dove.ias. Under a minimum wage. 

Mr. Scumipr. In other words, you could then validate a higher 
minimum wage by inflating the money flow ? 


Senator Doveras. Y es, but without a proportionate increase in the 
price level. 
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Mr: Scumupr. It could have a price effect as well as a reemployment 
cffect, or maintenance of employment. Of course, if you do raise 
the minimum wage, the first impact is to force a great many business- 
men into the banks, and you would increase the money supply , and the 
tendency would be, I presume, unless other things counteracted it, 
for prices to rise. Therefore, you would take the increased income 
which the low-paid worker gets—if he continues to work—at least in 
part out of the pockets of everybody else, and, of course, there are a 
large number of other people who are poor, pensioners, and even a 
lot of landlords, and small-business men, who are just as poor as the 
low-paid workers, so that it would come out of their hides as well. 

The general way in which it would spread is very diflicult to deter- 
mine. 

Senator Doveras. On the whole, low-paid workers are a much 
larger percentage of the low-income groups than of the general popu- 
lation. That is a truism. 

Mr. Scumipr. We don’t know much about the low-paid workers. 
Many of them are not low paid all of their lives. They may be low 

paid this decade or half of this decade, but gradually if they have 
ann and opportunities are good they move out of the low-paid 
class. We shouldn’t think of a low- -paid class as being lifetime low- 
paid workers. No doubt there are some, but I think that in general 
there is a constant up-grading of the individual, fortunately, so that 
it is not a frozen class, it is not a forgotten class. It is rather a group 
that has a certain degree of fluidity. “How much, we don’t really know. 

Senator Dovue.as. There are also certain pockets. 

Mr. Scumipr. I think there are certain pockets, certain areas, where 
you have people who love the climate; they have ancestors around 
there, they are attached to the soil, and I think probably there you 
have people with lifetime low income. 

Senator Douetas. I don’t think it is a voluntary choice. You 
simply have a vicious circle of low income, poor health, reduced earn- 
ing power, poor education, children being compelled to go to work 
early, so that you get a cumulative circle, with low-income leading 
to low efficienc y. Sometimes when you break that circle you give them 
a chance to break out of all the other difficulties—betier education, 
more wholesome food, and a start in life. 

Mr. Scumipt. I think that is the foundation of our faith in educa- 
tion, and information and employment service, and all the rest. 

Senator Doue.as. The aspiration for education is the same as the 
aspiration for justice. On the building just across from us appears 
the quotation : “Equal Justice Under the Law.” We have, I think, a 
larger degree of equal justice under the law than any country in the 
world, with the possible exception of the British dominions. But it 
is also true that it is such an expensive operation that those who don’t 
have the money operate at a disadvantage and are not able to get access 
to the law. 

The same thing is largely true in spite of the public schools in 
education. After the youngsters reach a given age, and the family is 
in need, they need their earning power, and I think we all know large 
numbers of promising children who have been forced to go to work 
very early in life because of poverty in the family, and, therefor e, lost 
the opportunity for development. 
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Mr. Scumupr. Yet in those same families you will find every now 
and again an individual popping out of that difficulty, so it is to a 
considerable degree an individual matter. 

Senator Dovevas. I certainly would not deny that that factor is 
present, but I don’t think we should reach the conclusion that every 
one therefore reaches that station in life to which his abilities entitle 
him. 

Mr. Scumipr. There is certainly a certain amount of luck and 
opportunity and timing. 

Senator Doveé.as. Not only luck, but some men operate under great 
disadvantages; others operate under great advantages. 

Mr. Scumipr. Some break through | these disadvant: ages, 

Senator Dovenas. That is right; an exceptionally energetic or able 
person, sometimes an exception: ally ruthless person, breaks through. 

Mr. Scumipr. That is right. 

Senator Dovetas. I am saying this because I don’t want to have 
spread on the record a lot of uncontested statements that poverty is 
exclusively the fault of the poor. 

Mr. Scumipr. I didn’t say that, did I, Senator ? 

Senator Dovetas. That is the implication. 

Mr. Scumipr. No. I have lived among poor people a great many 
years. I have a farm in a very poor section of West Virginia, and 
I have studied those people very carefully, to see why the poverty 
persists, and why some break out, but this is not the place, I think, 
for a sociological discussion. 

Unemployment and inflation could both be avoided if a higher 
minimum wage could be paid by reducing profit margins. Appar- 
ently many proponents of a higher minimum feel that this could easily 
be done. For example, it is sometimes said that most employers are 
responsible people and do pay decent wages, but that the law 1s neces- 
sary to protect workers employed by irresponibles who keep in profits 
what they might be paying in higher wages. 

But let us examine the situation as it really is. There is a natural 
tendency of a free-market economy to keep wages in line with pro- 
ductivity gains and preserve an equality of wage rates with produc- 
tivity. In most industries, as we have noted, at least 25 to 30 percent 
of all employers make no profits. But a higher minimum wage may 
hit these marginal establishments, just as those above the margin. 

It is true that these competitive forces do not always operate per- 
fectly. Wage rates may occasionally lag behind general productivity 
gains temporarily. But the treatment of this situation should aim 
at the basie causes through providing a favorable climate for the op- 

eration of competitive forces, not at mere symptoms. 

Somewhat related to the thesis that a minimum wage could be paid 
by reducing profit margins is the contention that a minimum wage 
increase stimulates i improvements in productiv ity that would not oth- 
erwise take place; that is, it puts a premium on ‘good management. 

But this view implies that our economic sy stem, profit and loss sys- 
tem, does not always provide such a premium. We can be sure that 
in a competitive economy any business which can operate more effli- 
ciently will do so. Legislation cannot do this job, but it can make 
it more attractive to the employer to disemploy workers by substitut- 
ing capital for labor. 





AMEND FAIR LABOR STANDARDS ACT OF 1938 723 


To be realistic, we should examine the effects of cutting profits upon 
changes in productivity with reference to the partic ular industries 
that would be most affected by the legislation, textiles, apparel, south- 
ern sawmills, leather products, food products, and others. 

These industries are not distinguished for their high-profit mar- 
gins. As a matter of fact, there is a clear correlation between low- 
wage rates and low-profit margins, as shown in the following table, 
with tobacco as an exception. 

The industries are listed in order of wage rates, beginning with 
tobacco and ending with petroleum refining. If you will glance at the 
right-hand column you will find that the low-wage industries 

Senator Dovetas. Do you have any records with respect to the etfect 
of the increased minimum wage on the profit margins of these 
industries ? 

Mr. Scumipr. I don’t think we have any particular figures. Fur- 
thermore, we were in the midst of a mild recovery when the law went 
into effect, and then Korea came along, so that you have got a whole 
cer les of causes operating, and it is very hard to isolate. In fact, the 
BLS planned to make a comprehensive study of the effect of the in- 
crease in the minimum wage and they abandoned it for those very 
reasons, 

Senator Dovcas. It is interesting for you to say that January 1, 
1950, is a period of recovery, because duri ing the Republican Adminis- 
tration there was still a recession. 

Mr. Scumipr. I said it was the beginning of recovery. 

Senator Doveras. It began in March. 

I have here the figures for 4 of these 5 years. I do not have them 
for the tobacco industry, but in the textile-mill products” industry 
profits increased from $664 million in 1949 to $7 billion $237 millions 
in 1950, and profits before taxes in apparel and other finished fabric 
products rose from $156 million to $282 million: in leather and leather 
products from $90 to $160 million, and in food and related products 
from $1,494 million to $1,815 million. These figures are drawn from 
the Department of Commerce .study on National Income 1954 edi- 
tion, page 185. 

Mr. Scumipr. Of gourse we were beginning a new wage and new 
price spiral at that time. Korea came along so that I don’t see how 
you can draw any very firm conclusions from that. 

Senator Doveras. That would be true from July on that for the 
first 6 months. 

Mr. Scumivr. I think wholesale prices hit their low in the fall of 
1949, and I think consumer prices were stabilized in March and April 
of 1950, and began to rise thereafter. In other words, we were in a 
‘recovery. 

Furthermore, you can’t draw too great conclusions from a few cases. 
You may have had a depression in raw material prices, so that a par- 
ticular company might make an extra profit because of shift in supply 
and demand of raw materials. We have tried over the years to do an 
empirical study of the effect of minimum wages, and I think it is prac- 
tically impossible to do anything conclusiv ely. 

As stated in the President’s Economic Report of 1954: “Indeed, the 
low-pay industries of today are often those earning modest profits, 
having limited opportunities to increase productivi ity, and containing 
firms easily squeezed out of business by rising costs.” 
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The important point for your purposes here is that the absorption 
of a minimum wage increase through cutting profits or stimulating 
productivity is impossible on any signific ant scale. But wage costs 
will be affected by any new minimum. How, then, will they be ab 
sorbed ¢ 

It is apparent that the bulk of the impact of a minimum wage in- 
crease must be either (1) unemployment for workers with lowest pro- 
ductivity, or (2) price increases for the economy as a whole. The 
less price effects, the more serious the problem of unemploy ment. The 
less unemployment the more serious the problem of price increases. 

Implications for present proposals to increase the minimum wage: 

These considerations seem to have been evident to the President in 
his Economic Reports of the last 2 years. A year ago he recommended 
no increase, since it would have risked unemployment for workers 
with lowest productivity. This year, since the economy is moving 
upward, and average hourly earnings are rising anyway, the Economic 
Report rec ommends a 20 percent increase in the minimum because it 
will not have too serious effects. 

In other words, these reports seem to imply that an increase is not 
good unless it is unnecessary ; that is, unless wage rates are increasing 
anyway. 

The Economic Report of 1955, in recommending a minimum wage 
of 90 cents, states: 

Although these increases would add appreciably to the costs of certain indus- 
tries, notably in the South, the general expansion of economic activity now 
underway should increase the demand for their products and lead to economies 
of operation, besides those stimulated by the higher minimum, thus enabling 
these industries to absorb a part or all of the wage increase. 

Nevertheless, 90 cents an hour is the highest minimum wage that can be 
economically justified in present circumstances. A higher minimum might well 
cause lower production and substantial unemployment in several industries, 
and—whether directly or indirectly—it should probably bring generally higher 
prices in its wake. Such effects would make the gains of covered workers 
illusory, and they would lower the standard of living of uncovered low-wage 
workers. 

I think that is an admirable statement. 

Is this not implying that rising consumer demand now permits 
higher prices to absorb a higher minimum? Ig a rate set in excess 
of 90 cents would cause eunemployment and price rises, how does the 
90-cent rate avoid such repercussions to some lesser degree? Why 
was 90 cents selected? How do you arrive at the “correct” minimun 
wage rate? What are the criteria? 

Perhaps the reason that a 90-cent minimum seems palatable now 
is that expansionary forces may be counted on to permit adjustment 
to this rate through price increases; however, $1, or any higher figure, 
would cause noticeable unemployment, as well as price increases, and 
is therefore more obviously and directly harmful. 

This analysis is probably an accurate assessment of the impact of a 
minimum wage at this time. It is for these reasons that the more 
drastic proposals, $1 or $1.25 an hour, would be so damaging. Even 
an increase to 90 cents, moreover, would have damaging effects for 
several reasons: 

i. Any measure which tends to promote inflation should be resisted ; 
the achievements of the last two years in stabilizing prices should not 
be jeopardized. 
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Senator Dovetas. Mr. Schmidt, you mentioned stabilization of 
prices as though that was peculiar to the last 2 years. The record 
will show that the average of wholesale prices and of consumer prices 
has been stable for the last 4 years, from March 1951 to March 1955. 

It is true the wholesale prices decreased by four points and the cost 
of buying then went up four points. The two cancel each other. 
The situation was steady. 

Is it fair to say we have had stability of prices only since the last 2 
years? We have had stability of prices for 4 years. I took some 
personal credit in getting that because we had some difficulty in get- 
ting the agreement “between the Tre: asury Department and the Federal 
Reserve Board through in 1951. 

These are some of the facts. There has been a lot of twisting of 
‘acts to justify credit policies in the last 2 years by implying that the 
country was in a runaway inflation, when the new Administration 
took over. This is not true at all, and [ think it is important that the 
record should be set straight on that point. 

I have a set of tables and charts showi ing the relative stability, both 
of wholesale prices and of consumer prices. 

Mr. Scumipr. I don’t want to take any credit away from you, 
Senator. 

Senator Dovetas. I am not seeking credit. 

Mr. Scumipr. They have actually been a little more stable, I would 
say, in the last 24 months than they were either in the 4-year period 
or the prior 2 years—consumer prices, that is. Only moderately so, 
but on this matter of the accord, I certainly want to say that you do 
deserve a maximum credit for that. 

Senator Doveras. I am not seeking credit. 

Mr. Scumipr. And you did a perfectly good job in that speech 
vou made in, I guess it was February 1951, was it not, on the Senate 
floor, about 12 pages. We had that reproduced and sent it abroad 
very widely. As a matter of fact, if your memory will serve you, I 
think you will recall that one of my associates at my request—one of 
vour former students—went to see you 2 or 3 days before you made 
that speech, Forrest Keller; perhaps you remember him ? 

Senator Doveras. Yes. 

Mr. Scumipt. He was on my staff. I asked him how we could get 
this deadlock broken, and who knows Senator Douglas best. He knew 
you, being your student, and 2 days later you made that speech, so 

[ always hoped that maybe his little visit with you had something to 
do with your making that speech. 

I think the backbone of inflation was broken as a result of that effort 
that you made, over the tremendous opposition of the Treasury and 
the White House, the Council of Economic Advisers, and many other 
important people i in Washington. I think the backbone of inflation 
for our time was broken by that accord, providing we can avoid de- 
pression and war. 

Senator Doueras. That might well be told to the Illinois Chamber 
of Commerce. 

Mr. Scumopr. I have said this publicly and in print many times. 
I think it is necessary for the survival of our free system and for our 
economic progress. 

Now coming back to point No. 2: 
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2. There is some question as to whether the industries affected can 
raise prices now; if they cannot, the higher minimum would curtail 
~ opportunities, domg most harm to those it professes to help. 

Any isolated situations where a higher minimum would have 
admeiall beneficial effects are far outweighed by these general dis- 
ruptive effects. 

4. Legislative wage-fixing is incompatible with, and a poor sub- 
stitute for, a free market economy. 


WAGB DIFFERENTIALS AND THE MINIMUM WAGE 


It is important to recognize that an increase in the minimum is 
translated into closely corresponding increases all along the wage 
scale. 

‘On the day a higher minimum goes into effect, some of the preexist- 
ing wage differentials above that will be reduced or eliminated. But 
these differentials are highly prized by workers and others. Further- 
more, they perform essential economic functions as measures of pro- 
ductivity and incentives to attaining better skills. 

In a speech before the Economic Club of New York on March 7, 
Secretary of Labor James P. Mitchell spoke forcefully of the “urgent 
need to raise the level of the skills of the American work force.” There 
is no better way to promote the development of skills than by preserv- 
ing these wage differentials. 

Their eradication by minimum wage legislation is as impossible 
as it is undesirable. They can be counted on to reassert themselves 
as they have in the past—to induce upward adjustment of wage-rates 
even at levels not directly affected by the law. 

Statistical evidence of this ‘process at work in the past is avail- 
able. Results of the Minimum Wage Increase of 1950, a study by the 
divisions of wave and hour and public contracts, shows the effects of 
pressure to preserve wage differentials in the industries for which the 
divisions had comprehensive data. These effects are already evident, 
even though the study was limited to a few months under the new 
minimum. The findings of this study are presented in the accom- 
panying table: 


Feneenes distribution of eee rates for selected industries, hatathadll 


Fertilizer Men’s dress shirts Southern sawmills 


Hourly wage rates ‘ g il- 
March —- August | November | October- | March 
| M: . December 
1950 1949 1950 





Under 75 cents_----- 24 5 | 37 | 
75 to 84.9 cents...........-.-- 19 | 34 | 15 | 
SS to 04.9. comts............-.-.. 12 13 14 | 
95 to 104.9 cents___.- 14 12 11 
105 to 114.9 cents___-...--- 11 ll 8 
155 3) 298.0 Grits... -<..,<---) 8 8 5 
125 cents and over_....-------| 13 17 | 10 | 





1 Divisions of Wage and Hour and Public Contracts, Results of the areetieeis Wage Increase 
pp. 21, 36, and 48, 
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Special attention should be paid to the summary figures in the next 
table, computed from the divisions statistics. These are estimates. 


Relative cost of direct and indirect wage increases * 


Men's 
Fertilizer dress 
shirts 


Southern 
sawmills 


| 


weighted 
average 


Annual cost per 100 workers of— 
Raising wages up to 75 cents per hour _- $3, 800 $6, 600 $1: 200 
Raising wages above 75 cents per hour : 3, 400 14, 600 , 401 


| $7, 500 
} 7,100 
| 


1 Divisions of wage and hour and public contracts, results of the minimum wage increase of 1950, pp. 21, 
36, and 48. 

Another study was made by Harry C. Eastman of French experi- 
ence with minimum-wage legislation. The accompanying graph 
shows how wages for skilled and unskilled labor remain in the same 
relative position through three minimum-wage boosts (American Eco- 
uomic Review, June 1954). 

In discussing minimum-wage legislation, this tendency is often ig- 
nored. For example, the Labor Department has estimated that an 
increase from the present statutory minimum to 90 cents an hour 
would mean a total boost in the Nation’s wage bill of about $250 
million. But if we properly consider the indirect wage etfects of this 
proposal, the figure would be many times higher. Why does the 
Department of Labor not give us a full analysis on this point? 

Senator Dovenas. Dr. Schmidt, the testimony and evidence have 
been that these differentials have widened very markedly in the last 
4 years, and that the less skilled and unorganized workers have had 
relatively small increases since the minimum wage went into effect 
while skilled and organized workers have had relatively large in- 
creases. 

Therefore, the increase in the basic rate would help to reduce the 
differential not justified by skill. 

Mr. Scumipr. You are bound to go through these cycles, Mr. Chair- 
man. World War II had exactly the reverse effect. "The least skilled 
workers, the lowest skilled wor kers, by and large, experienced wage 
increases which were about twice as fast as the skilled workers and 
unionized workers during that whole period of 1939, 1940, up to maybe 
1948 or 1950. 

Now you are getting a reaction in the opposite direction perhaps. 
Maybe it isa correction. Maybe it is a better spreading. I am not 
sure. It is unfortunate, of course, for the low-paid worker, but these 
forces tend to reassert themselves, and I don’t think that you can do 
very much by law to reduce these forces. 

On the next page we have a table which is based on BLS figures for 
the fertilizer industry, for example. In March and April of 1949, 24 
percent of the workers in fertilizer were paid under 75 cents per hour. 
After the new minimum had gone into effect, 5 percent were paid 
under 75. No doubt these were learners, etc. You will notice there 
is a constant tendency for the workers in the lowest paid in the first 
column to slip over into the second column, but one notch down. That 
persists in men’s shirts, in southern mills, and a number of other in- 
dustries that we have looked at. 
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These are all official figures. I don’t think we can deny them. By 
and large, the spread, the differentials above the minimum were fairly 
promptly restored. It takes time and it depends again on market 
forces, as to what will happen. 

On page 19 we have a table that I think is of considerable impor- 
tance. I have been a little bit shocked at some of the testimony before 
your committee, Mr. Chairman, at the lack of attention to the wages 
above the minimum, in terms of affecting the total wage level, the 
wage cost of the country. So many witnesses keep talking about what 
an increase from 75 to 90 cents will do. That is 9 cents an hour, I be- 
lieve, or 9 percent, but this figure shows that, in fertilizer, if you 
raise the minimum, people below the 75 to, say, 90 cents, that will 
cost an employer nearly $4,000 for 100 workers, but to restore the 
differentials, if you assume prior patterns, to increase the wages above 
the new minimum, raising wages above 75 cents, would cost $3,400. 

In men’s dress shirts, due to a different wage pattern raising wages 
up to 75 cents costs $6,600 per 100 workers, but raising wages above 
75 cents, even though it wasn’t legally required, but market forces 
seem to require it, costs nearly twice that much, $14,600 per 100 
workers. 

Harry E. Eastman has made a study of the French situation and 
we show in the next page for the French economy what happened to 
skilled and unskilled labor. You will notice some lags but by and 
large, as the unskilled minimum wage figure was pushed up, the 
skilled wage figure was pulled up very rapidly, and in the end you come 
to a point where the differentials have been completely, or almost com- 
pletely, restored. 

I think you can’t avoid recognizing, if you recommend the wage 
increase from 75 to 90 cents, that isn’t what you are doing alone. 
What you are doing, in addition, is to destroy temporarily the his- 
toric differentials in the wage structure, away from the minimum, and 
the forces that have always created these wage differences in the 
same plant and in the same community will reassert themselves, and 
so instead of having a wage bill increase of $250 million under Sec- 
retary Mitchell’s estimate, what you have is many, many times that. 
depending, of course, on what minimum you fix, and depending, in 
turn, on market forces. 

Senator Doveras. Dr. Schmidt, in your discussion of the French 
situation, you quote this article by Mr. Eastman in the American 
Economic Review. I have a copy of this here, and on page 376 he 
says: “By September 1951, unemployment was at an unprecedented 
low level,” indicating that the increase in the minimum wage and the 
general wage increases which followed did not have an adverse ef- 
fect upon employment. 

I quote from page 376 of the article: “By September 1951, unem- 
ployment was at an unprecedented low level.” I don’t think you 
can have it both ways; with enormous increased wage costs and then 
increased employment on the basis of the French experience. 

Mr. Scumipr. We have tried to say that the effect must be either 
disemployment or inflation, unless offset by productivity gains. Now 
in the French situation you have got the inflation. You didn’t get 
much unemployment. I don’t think this in any sense denies or is 
contrary to what we have said. 
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In fact, the last sentence, in sum, says the professor, “The mini- 
mum wage legislation in France did not influence real wages of work- 
ers. Its ‘principal effect was to worsen the economic position of groups 
with fixed incomes.” In other words, the increased wage, or at the 
minimum, came out of the hides of the people who were not the bene- 
ficiaries of the inflationary forces. 

Senator Dovueias. As I remember the article, it said that the infla- 
tion was proportionately much less than the increase in wages. 

Mr. Scumipr. No. The last sentence says that real wages did not 
increase, the second last sentence on the page of the article. 

Senator Dovetas. Dr. Schmidt, I regret that I have a 12 o’clock 
appointment. I hope you will not think it discourteous of me if I 
leave. Senator Smith has been kind enough to cancel the 12 o’clock 
appointment that he had in order to continue the hearing to 12: 30. 

| appreciate that very much, Senator Smith. 

Senator Smiru. I think we ought to get through his testimony. 

Senator Dovetas. I hope you will excuse me. 

Mr. Scumipt. Yes. I regret you have to leave. 

Senator Smiru (presiding). When you get through I have one or 
two questions I want to ask for my own education. I appreciate your 
testimony very much, but it is a very difficult subject, and between 
you and Senator Douglas, I am finding, as a noneconomist, it is very 
enlightening information. 

Mr. Scumipr. There are no easy answers. 

The next page, we discuss the regional impact of minimum wage. 


REGIONAL IMPACT OF A MINIMUM WAGE 


In a large and diversified economy like that of the United States, 
regional and local differences in wage rates are common. In some 
cases, these regional differentials are not fully explained by differences 
in living costs. 

Whenever and wherever they are not, the normal functioning of a 
free market. tends to reduce them. Low labor costs attract capital 
investment toa region. As capital moves in, both the productivity of 
labor and the demand for labor rise. These forces combine to raise 
wage rates and reduce regional differentials. 

The whole economy benefits from this process. Increased produc- 
tivity and a more economic allocation of resources are the results. 
In a growing economy, there is no reason for other regions to decline 
when one dev elops. Others may remain stable, or even advance some- 
what, while the low-wage region develops relatively more. This 
process is characteristic of a dynamic free-market economy. 

What effect does the legal minimum-wage rate have on these forces? 
If regional wage differentials are artifically reduced before capital 
has started to move in, the region will be less attractive to investment. 
This will block, or even reverse, the industrial progress of regions 
and localities that otherwise promise most. The gains for other 
regions are transitory and illusory. The whole economy loses. 

Senator Sarrx. Right there I would like to ask you a question 
because I am troubled ‘by a situation that exists in my State and New 
England. We have a large textile industry in New Jersey, which is 
iy State, and, of course, the largest textile factories have been in 
New England. <A good deal of that industry is gravitating to the 
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South, and the reason given is largely that the wages in the South 
are substantially lower. Therefore, it is of great interest to me to find 
that those textile industries in the Northeast are eager to have the 
minimum wage raised so it will come somewhere near their wages and 
the competition in the lower wages won’t continue to exist. 

I would like to have your comment on that, because it is a very vital 
question right in my State today. 

Mr. Scumipr. I think that bears out exactly what we are saying, 
and, of course, the free dynamic economy is always tough on old-estab- 
lished ways of doing things, and there is bound to ‘be change and 
transformation. 

The automobile industry actually started in New England, in the 
East. It moved West, in the Detroit area, and these shifts come 
and go; and if I were interested in the New England situation, I would 
put a great deal of money into research to find new types of business 
in which New England can specialize, rather than by law bar industry 
from free mobility. 

I think the economy grows in strength, we raise our standards of 
living, as you have mobility of resources. I think New England is 
doing a really good job in many respects in developing the electronics 
industry. I think they are now going to get a small steel mill of 
one kind or another. That is bound to help that area. You must 
find out what is good for your county or your community, and then 
do that, and, rather than by law bar this migration of industry, I 
think we ought to encourage mobility of manpower and capital, but 
you are quite right, it does hurt in the interim. 

The transition is painful. 

Senator Smiru. Then the implication is that you suggest that the 
textile industries of the Northeast section should not resist those indus- 
tries moving to the South, even though the reason they are moving is 
said to be the much lower wage in the South? Their point of view is, 
if the wage were to be raised ‘to the President’s 90 cents, that it would 
help—— 

Mr. Scuaitt. To slow down the migration. 

Senator Smirn. Yes, to slow down the migration. 

Mr. Scumipt. That means, of course, if you take a total view of 
the country, that the South will not benefit by the in-migration of 
these job opportunities and new capital. I would say let’s put no 
legal barriers in the way of migration, but let’s encourage a maximum 
renovation and innovation, and try to do everything that can be done 
within reason to modernize the mills, and I think that many of them 
will remain in the New England and the New Jersey area, but they 
will have to be on their toes, and they will have to be sensitive to 
market shifts and demand. 

If they can produce superior products, I think if they can build 
that extra quality to the product, I think they will have little to fear. 
These migrations have taken place—for instance, the Middle West 

yas the great lumber source at one time. 

Senator Sarru. I realize they are historical. You suggest nature 
should take its course and let the wages be different in different sections 
of the country ? 

Mr. Scumipr. Yes. I would say it is the function of flexible wages 
to try to employ labor fully, whereas if you create artificial wage levels, 
if these timber people raised their prices above the economic market 
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rate for timber, for example, they would just go out of business. | 
think it is the function of free prices to const: intly allocate resources 
and thereby I think strengthen the economy. 

We would have a better, happier, and more productive economy. 

Senator Smiru. When we increased from 40 to 75 cents in the last 

jump, do your studies show that there was large unemployment ¢ 

Mr. Scumipr. No. That took place, you see, in a period when we 
were still the beneficiaries of deficit spending of World War II. We 
had suppressed inflation, and we had many unmet demands, particu- 
larly in automobiles and housing, so that I don’t think you can demon- 
strate—that is the unfortunate thing about economics—we don’t have 
control laboratories where we can really decide that “\” caused “B” 
and “B” caused “C.” 

Senator Samira. If you will continue. 


TAKING A TOTAL VIEW 


Mr. Scumipr. We urge the committee to consider carefully the over- 
ull impact of minimum-wage fixing. Everyone’s income is a cost to 
others, as we have noted, and every increase in one group’s income is 
un inerease in costs to others, unless offset by a rise in productivity. 
Fortunately, productivity has risen sharply in the past and will con- 
tinue to do so, and therefore incomes have increased——-for high-wage 

d low-wage workers as well. 

lanket minimum wage fixing cannot pick out the unusual situa- 
tions where productivity gains have not been reflected in higher wages 
and affect only those workers and employers. Increasing the mini- 
itu wage is bound to have a far more significant impact on employees 
where wages can be increased only with disruptive effects. 

Legislation which bars workers from employment is certainly con- 
trary to the public interest. It may seem expedient t » hope that 
nfigtion will offset these unemployment effects, as it has in the past. 

But this would jeopardize the remarkable price stability that has been 
achieved in the last 2 years. If we think of a minimum-wage in 
crease as simply a broad order to raise low incomes, it has a super- 

‘ial humanitarian appeal. Artificially fixed minimum-wage rates, 

»wever, merely place a floor under money-wage rates, not under total 
wages, nor under total real income, and may come at the expense of 
other’s income. 

The only sound way to better the economic status of low-income 
groups—not only wage-earners but among farmers, small business- 
men, and landlords as well—is to permit the growth of real pros- 
perity through increasing output. The committee should consider 
carefully whether the real economic effects of minimum-wage legis- 
lation contribute to that end. 

Of course, the higher the minimum, Senator, the greater will be 
the pressure on you to give exemptions. We turn to that subject next. 


EXEMPTIONS 


When the Fair Labor Standards Act was enacted in 1938, the Con- 
gress recognized that many industries had to be exempt from its pro- 
visions. In 1947 and again in 1949, these exemptions were reviewed 
and the original verdict substantially confirmed. 
62569 Pt. 2—55——11 
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No fundamental change in the status of these exempt industries 
has occurred since then. The reasons which were valid in 1938 and 
again in 1947 and 1949 are as valid today. 

The Chamber, therefore, vigorously opposes any revision of exemp- 
tions in the Fair Labor Standards Act, exe ept where experience with 
administering the act has demonstrated a compelling need for change. 

Such revision is needed in two categories : 

1. Wages determined by collective bargaining agreements. We see 
no reason why the Congress and the taxpayers should spend money in 
fixing minimum wages wherever you have labor unions and manage- 
ment agreeing on Wages. 

_ The so-called “area- -of-production” exemption. 


COLLECTIVE BARGAINING AGREEMENTS 


Under present coverage of the act some inequities have resulted for 
employers subject to collective bargaining agreements which conflict 
with the Jetter of the Jaw. 

Such technical violations arise, for example, when a union contract 
calls for flat-rate pay, under special circumstances, for more than 40 
hours a week. In such cases, the wages and working hours may be 
more beneficial to employees than strict observance of F. L 


e Ke « 


would demand. Nevertheless, employers are violating the law and 
suffer accordingly. 

Union contracts prevail in relatively high-wage industries anyway 
and provide more liberal terms than the act requires. Employees 
covered by collective bargaining arrangements need not fear the con 
ditions which the F. L. S. A. is designed to prevent. But they will 


suffer if their employer is involved in technical violations of this 
type. 

For these reasons. the Chamber urges the committee to exempt 
from coverage of the Fair Labor Standards Act workers covered by 
agreements, made as a result of collective bargaining by representa- 
tives of emplovees certified as bona fide by the National Labor Rela 
tions Board. 

Senator Smirn. That is not in the present exemption. That is a 
new suggestion you make. 

Mr. Scumipr. Yes. We can see no very good reason why a worker 
covered by a union contract, why the employer should comply with 
all the details of reporting, and all the rest. It would reduce the 
burdens, it would reduce the cost to the taxpayer, and I think serious 
consideration might well be given that. 

One exemption now on the books has been particularly trouble- 
some to the administrators. This is the so-called “area-of-produc- 
tion” exemption—section 13 (a), (10)—relating to handling, packing, 
storing, etc., of agricultural commodities. 

Under the current definition of the administrator, this provision 
has placed firms in localities of over 2,500 population at a serious 
competitive disadvantage. For example, a cannery in Tennessee, in 2 
town of 3,000, was forced to shut down because it could not comnete 
with canneries just outside of town. This firm had assets of $200,000 
and had provided jobs for about 600 workers. 

Nevertheless, complete removal of the exemption would create an 
injustice greater than that corrected. Coverage of the whole industry 
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would cause employment dislocations and price rises damaging both 
to the industry and toconsumers. An inequity is not corrected merely 
by having everyone suffer equally. met ee 
“The important thing is to remove the discriminatory concept of 
“area-of-production” and the need for administrative definition. 

The chamber, therefore, proposes that the committee delete from 
<ection 13 (a), subsection 10, the words “employed within the area-of 
production (as defined by the Administrator). | 

Now we come to proposals made by several witnesses, and perhaps 
the administration, on broadening coverage. 

Let us review now the considerations which argue against further 
revision of existing coverage. Rather than discuss each exemption 
individually, we shall concern ourselves only with one very important 
category, retail and service establishments. Many of the same consid 
erations apply equally to other exempt groups. 

We pose three broad questions here : 

1. Is national regulation of retail and service establishments con 
-titutionally justified under our Federal system of government ? 

2. Would extension of wage-and-hour regulation in this field be 
adininistratively feasible ¢ 

3. What economic effects would result from removing the exemption 
of retail and service establishments ? 


CONSTITUTIONAL CONSIDERATIONS 


One of the original purposes of the Fair Labor Standards Act was 
to prevent firms in one part of the country from competing unfairly 
in the national market. This purpose is entirely inapplicable to the 
distribution industries. 

Retail and service business is fundamentally a local undertaking. 
There is no way to exploit low-wage rates in one region to compete 
unfairly in interstate commerce. The department store in Chicago 
does not compete with the department store in Birmingham. 

The existence of interstate chains of distribution outlets in no way 
alters the decentralized character of the industry, on the level where 
busimess actually takes place. The success or failure of each store in 
the chain depends entirely on its service to the community. Loeal 
conditions determine wages. .And wage policy—not ownership or con- 
trol—is the issue here. 

Under our Federal system of government, regulation of retail and 
service industries is peculiarly appropriate to such local action—city 
ordinances or, at most, State legislation. Should Congress extend its 
ee in this direction, it would destroy the historic distinction 
tween National and State power in the commerce field. It could 
effectively end separate State legislation. 


ADMINISTRATIVE CONSIDERATIONS 


_ Even if constitutional justification existed, however, such an exten- 
sion would be administratively unworkable. 

A very high proportion of employees in retail and service work are 
compensated on a basis which reflects their service to the customer. 
As a result, the simple hourly wage rate and 9-to-5 workday, for which 
the act was designed, are not the custom. 
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For sales personnel, compensation frequently takes the form of 
commissions, bonuses, contest prizes, awards, and in some cases profit 
sharing. Employees in restaurants, hotels, and other service estab- 
lishments frequently have their basic wages heavily supplemented by 
tips and service privileges. The practice of furnishing employees 
with meals, lodging, uniforms, and other facilities is widespread in 
the service line. 

In many retail and service businesses, it is necessary for enxployee s 
to work fluctuating hours to serve customer needs. Seasonal peaks 
and special sales drives are the rule in distribution, the exception in 
most covered industries. Since most employees want to take advan 
tage of the best selling opportunities, it is safe to say that they prefer 
these unusual hours. 

Retailers and service firms could not be expected to maintain these 
wage and hour policies in the face of the administrative complexities 
which coverage would entail. The greatest impact would be not in 
better labor standards, but in the myriad records and reports re- 
quired, and in their effect on established wage and hour policies. 

Senator Smiru. Let me say there, you probably followed the testi- 
mony of Secretary Mitchell in suggesting the removal of exemption in 
the case of multistate oper rations—chain stores, ete—and added that 
we shouldn’t have any 40-hour week provision in there. In other 
words, it met the points you are making right here, that you couldn't 
have a fixed time if you did that. 

Can youcomment onthat? Would that take care of this objection ! 

Mr. Scumipr. That would at least be a step in the right direction, 
but why adopt this kind of coverage, or expansion of coverage at all 
if it really is not needed, as I think ‘the rest of my testimony shows 

Senator Sairn. I wanted to get that from you. You can argue 
pro or con on that. 

Mr. Scumipt. The less intervention, the better. Let’s have no inter- 
vention if it isn’t necessary. 

Senator Smiru. I have had letters from hotels all over the United 
States, pointing out the difficulty in hotels where you have a tip 
system. 

Mr. Scumipr. The complexity of American business is so enormous 
that no law can be designed to fit the innumerable situations that are 
hound to come up. 

The next page or two deals with the kinds of records that the em- 
ployer has to keep. Most of these retailers and service enterprises 
are small enterprises. They have difficulty. They don’t have spe- 
cialists in law, accounting, and all the rest. 

You heard from some of the witnesses from the South, what difli- 
culties they have of keeping their records straight. Here is a list of 
the kind of records that have to be kept under the wage-and-hour 
law. All that can be avoided. All that cost can be avoided. 

Let me summarize these record-keeping requirements. The follow- 
ing records must be preserved 3 years: 


A. FOR EACH EMPLOYER 
1. Name. 


Address. 
Date of birth. 
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Occupation. 
5. Time of day and day of week on which workweek begins, if the 
same for a work force, individual times need not be noted; but any 
dividual working differing hours must be noted. 
Regular hourly rate for any week in which overtime is worked. 
7. Basis on which wages are paid (e. g., 90 cents an hour, $40 a 
week, ete.). 
Amount and nature of all payments excluded from definition of 
regular rate (seven types of payment). 
Hours worked each workday. 
10. Hours worked each workweek. 
. Total daily or weekly straight-time wages. 
\2. Total overtime excess compensation: subtract total straight- 
time wages from total compensation. 
13. Dates, amounts, and nature of additions to wages. 
14. Dates, amounts, and nature of deductions from wages. 
15. Total wages paid each pay period. 
i6. Pay period covered by wage payment. 
i7. Date of payment. 


ALL WRITTEN AGREEMENTS PERTAINING TO PAYMENTS EXCLUDED FROM 
DEFINITION OF REGULAR RATE 


The following records must be preserved 2 years : 
1. All basic time and earning cards or sheets, containing starting 
and stopping time of each employee or work force or, under piece- 


rate systems, employee's daily, weekly, or pay-period output. 

All wage-rate t: ables — in determining wages. 

a AM schedules used in determining hours worked for each em- 
ploy ee or work force. 


All customer orders or invoices, incoming and outgoing delivery 
records, bills of lading, and billings to customers other than “cash.” 
Individual computations for deductions from and additions to 
ages, 
All employee purchase orders or assignments by employees, and 
all state ments furnished employees, in connection with deductions from 
and additions to wages. 
All records determining original cost, maintenance cost, depre- 
ciation, and interest charges, involved in deductions from and addi- 
tions to wages. 


REGULATIONS FOR PRESERVING THESE RECORDS 


Records must be safe and accessible. 

2. Must be open to inspection by Administrator or his representative 
at any time. 

Any reports concerning these records must be furnished on request 
trom Administrator or his representative; each employer is liable for 
extension, recomputation, or transcription necessary in making these 
reports. 

4. Petitions for exceptions may be filed, reviewed by Administrator. 

In addition to these recordkeeping requirements, an even longer and 
more complex set governs “Employees subject to miscellaneous exemp- 
tions under the act.’ 
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One example of these regulations, which is pertinent to the retail and 
service industries, is the one requiring additional records when meals 
lodging, uniforms, etc., are customarily furnished to employees. In 
such cases, employers must keep records substantiating the cost of 
furnishing each class of facility. This includes itemized accounts 
showing the nature and amount of each expenditure entering the com 
putation. 

No doubt these records seem complex to many covered employers. 
But when one bears in mind the prevalence of incentive systems, 
irregular hours, and high turnover in distribution, the special problenis 
for retail and service firms seem staggering. 

The question here is not merely the inconvenience to some employers. 
Is the public interest served by disrupting established and proved pat- 
terns of distribution in order to fit them to regulations issued by the 
Divisions of Wage and Hour and Public Contracts from Washington, 
»D. C.2 


ECONOMIC CONSIDERATIONS 


When we raise the question, “What economic effects would result 2” 
we imply reference to all the general points which we have already 
raised, 

In retail and service business, the higher wage bill would not be the 
only way costs would rise. The cost of bookeeping under the complex 
regulations, uniquely burdensome to these industries, must be added. 

A slight increase in prices might not be unbearable. But can firms 
raise prices. at this time? An article in the Wall Street Journal of 
February 25 showed that for at least one important segment of retail- 
ing, ¢ es and furnishing, “costs are rising, but stiffer competition 
pee offsetting price increases. As a result, profit margins are 
veing squeezed to the vanishing point.” If prices must remain stable 
and profit margins are low (in this case, 41 percent in 1953, as against 
10.9 percent in 1946), how is the higher wage bill to be paid? 

This pressure on prices and profit | margins would force many estab- 
lishments to discharge marginal employees. An even greater unem- 
ployment effect would occur not in outright firing, but in failure to 
hire part-time occasional workers. 

We should guard against any such disruption in the normal fune- 
tioning of distribution in the absence of clear evidence that fair labor 
standards are not being observed. The statistics on average hourly 
wages and average weekly hours provide no basis for any argument 
that this field needs legal protection. 

Since 1949—that is, before the last minimum-wage increase—wages 
in retail trade and service have almost exactly kept pace with wages 
in covered fields. Weekly hours have actually decreased more in the 
exempt industries. These statistics are shown on the attached chart. 

Senator Gotpwater. Could I interrupt to ask a question regarding 
average weekly hours? Could you give us the figure of the average 
in the retail trade at the present time ? 

Mr. Scumipr. The last figure we have is, retail trade, except eating 
places, 39.3. 

Senator GotpwaTer. What is it in manufacturing ? 

Mr. Scumir. Manufacturing, 40.5. These are for 1953. There 
might be some later figures. That is the latest we have. Manufactur- 
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ing, 40.5 in 1953, as an average for the year, and retail trade, except 
eating places, which we don’t have, 39.3 hours. 

Senator GoLpwater. And the uncovered has actually reached and 
passed the goals now sought by the Department of Labor? 

Mr. Scumipt. That is r ight. 

Senator Gotpwarer. Do. you have any figures available to show the 
percentage of firms that now operate on a 5-day week in the retail 
trade, as against manufacturing ¢ 

Mr. Scumupr, No; I don’t. I think you would have to get that from 
ome retail experts. I don’t have them here. 

Senator GoLpwater. Could you furnish that / 

Mr. Scumipr. Yes. 

senator Gotpwater. I think it would be good to have that in the 
record, 

Mr.Scumipr. Yes. 

(The information referred to appears at the end of Mr. Schmidt's 
testimony.) 

Senetor Gorpwarer. What I want to show is that the trend is 
actually being covered out in the uncovered fields towards shorter 
working hours, whereas in the covered fields we don't seem to be 
iaking the progress we are in the uncovered fields. 

Mr. Scumipr. I think that is a point well worth making. 

Proposals for modified coverage of retail and service establish- 
ments are equally unsound. 

Limiting coverage according to size of business raises special prob- 
lems. Firms which barely qualified for exemption would enjoy a 
substantial competitive advantage over those which were covered. 
Any cutoff point would act as a deterrent to expansion. Firms enjoy- 
ing the exemption would face a penalty if they should expand beyond 
that point. 

Modified coverage through imposition of a lower rate for retail 
trade and service would be a dangerous precedent. The logical con- 
clusion of such a move would be separate rates for each industry 
covered—replacing normal economic wage determination with politi- 
cal edict. A different rate would also be a confession that the mini- 
ium wage is not really designed to assure a given minimum living 
standard. 

We therefore urge the committee to reject any proposals for tam- 
pering with the exemption section of this law. It is easy enough to 
think of it as a broad humanitarian order to raise low incomes. But 
the actual practical effects are what count. We should prevent these 
undesirable and unnecessary disruptions to employees und businesses 
presently exempt and to the economy as a whole. 

And just a word on section 7 (b) (2). We have had a policy 
for many years suggesting that that exemption of the payment of time 
und a half be extended to workers whether they are in unions or out- 
side unions. That law now extends only to unionized workers, so that 
ihe employer can spread income more evenly over the year, if he has 
slack and busy periods. 

Senator Smirn. And you cut out the time and a half entirely; is 
that right ? 

Mr. Scumipr. Yes. That provides for employers who have some 
kind of guaranteed annual wage and they guarantee so many hours of 
work, They don’t have to pay time and a half for overtime. It is 
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limited to unionized workers. I think the nonunionized workers are 
just as good American citizens as the unionized, and the privilege 
ought to ) be extended to the nonunion. 

Senator Smirn. Mr. Schmidt, you have given us a very valuable 
report and study. To sum it up, I want to ask a few high-spot ques 
tions to make sure of what you mean. You say the minimum wage 
willehave chief impact on price increases and unemployme nt. Will 
vou expand that a little? Do you imply by that that it wouldn't have 
an impact on anything else / 

Mr. Scruipr. I would qualify that, as I think I qualified it, by say- 
ing that it must have either one—either it must have the effect of 
raising prices—if you raise your cost it has got to raise prices, or it 
tends to have a disemploying effect. The workers that aren’t worth 
that will tend not to be hired. Youngsters coming on the market that 
aren't worth this new high minimum won't be hired, and the only off 
set, the only qualification I would make, would be that if productivity 
is used to make possible higher wages—and that is what historically 
has happened—then the higher wage can be validated by higher pro 
ductivity, but I think that if you suddenly force a new high minimum 
on American workers, and say “You can’t work unless you can find an 
employer who is willing and able to pay you this high minimum,” a 
great many workers w ill have a tough time getting jobs. 

Senator Smrrnu. One witness made a suggestion I would like to 
briefly explore. The suggestion was that we indic ‘ate in our legislation 
that. the increase in wage be spread out over a period: so much this 
vear and a little more two years hence, etc., with the idea of giving a 
warning in advance what is going to happen, so that industries might 
wljust. themselves to it. It is also suggested that by increasing the 
wage, as I mentioned a minute ago, we would increase the total income 
in the country and over a period of time there would be a larger con- 
sumption and therefore a larger justified production. In other 
words, we would raise our production and it would be spread more 
widely because the worker with the higher wage could absorb it. I 
know it has been argued tome. I am on the Foreign Relations Com- 
mittee. One of the big troubles in the Far East is that they have 
many people and they have nothing with which to buy what they 
might produce. 

If they could be put on a producing basis where they could all 
work and buy what is produced, they would naturally ‘raise their 
standard of living. That is all involved in this, it seems to me. It 
might take time to do it, but I would like your thought as an econo- 
mist on the suggestion that has come here that we might set 90 cents 
for the present, in 2 years $1, and in 5 years $1.10, or “something like 
that, with the pre-warning that that might happen, and attempt to 
raise the consuming power ‘of our workers ‘by that process. 

Mr. ScuMipr. It has certain advantages, and if the increase has 
marked disruptive effects, certainly spreading the increases over a 
longer period of time, with warning, certainly eens the damage. 
because productivity presumably over a period of 3, 4, or 5 years 
would increase and would validate these higher wages so the damage 
undoubtedly would be less. 

On the other hand, I think there would be a tendency for unem 
ployment to rise at the end of each year. Every employer would 
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know that as he comes to the first of January, he has got to pay a 
ckel or a dime an hour more, so he would Say ~T am voing to get 
lof my production out before Christmas,” and he might accentuate 

e normal unemployment increase in winter. It Is a little bit like 

nouncing in advance that next December we are going - have a new 

les tax on automobiles, or other gadgets. Everybody buys in ad- 
nce. I think you have to aan what the possible repercus- 
Ss might be. s 

| haven't thought through all the implications. Certainly in gen- 

‘| the damage would be Tess if a given increase were spread over 

iver period of time. On the other hand, you are in session every 
ear so you could always increase the rate next year. 

Senator SMITH. Continuing these questions, my second question, 

ould you say experience with the minimum wage in the past bears 
you out on your suggestion that the impact merely means price in- 
reases and unemployment 4 From your experience in the past, cloes 
that happen ‘ 

Mr. Scumipr. I think so. For instance, the BLS, itself, or the De- 
partment of Labor testified that in 1950, the disemployment effect 

nounted to at least 38,000. They identified some cases, and I suspect 
that they didn’t begin to get all of them. 

Furthermore, we had the inflation: iry spiral in 1950 so there wasn't 
uy great increase in unemployment. In other cc the inflation 

elped to validate these higher costs, and the French experience— 
the article that Senator Douglas and I discussed in the American 
Kconomic Review, it was the same way. It worked the same way. 
lhere inflation validated a higher wage. 

Senator SmirH. My third question: How about the possibility of 

aying for a minimum wage by reducing the profit margins / 

Mr. Scroipr. Well, by ‘and large the low-wage industries are low- 
profit industries, and you can’t squeeze much out, and furthermore, in 
every line of business there are high-cost employers—high-cost pro- 
ducers, and if you have a generalized wage increase, that hits those 
may as well and their costs will go up, and a few of them may 
be thrown out of business, and prices will tend to rise, because of the 
reduced supply of whatever is produced, and so that is why : believe 
t is much better to have market forces bring wages up, as I demon- 
strated they have done over cur history. 

Senator Surru. My fourth question is: Is there any reason to sup- 
pose that the low-paying industries are less competitive than the 
others ? 

Mr. Scumipr. I would think that, if anything, it might be the 
reverse. The very fact that their profit margins, by and large, are 
0 low suggests that profits are very hard to come upon in the whole, 
and that, in turn, would suggest that they are very competitive. 1] 
don’t know as we have any fool- proof evidence but in general I would 
say that low wage-paying industries are by and large thoroughly 
competitive and perhaps more so than the average, although our whole 
economy is, in my judgment, thoroughly competitive, with occasional 
pockets of monopoly. 

Senator Smiryu. Question 5 is: If a higher minimum wage cannot 
come out of profits, where does it come from / 
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Mr. Scumipr. Well, you have got some very good and very toug 
questions. This one can’t be answered in advance. It can come o: 
of the unemployed. That is, you bar certain wats from the job 
with this higher minimum and therefore you produce less, and these 
disemployed workers go on relief. Their standards of living drop: 
so the rest of us who continue to be unemployed benefit perhaps } 
this higher wage. It can come out of increases in productivity, if it 
comes slowly and gradually, or if the country is ripe for a next upwat 
thrust in productivity. .A modest increase in wages can be absorbed. 
That has been our history. By and large, wages have gone up about 
twice as fast as our cost of living, and it has been done or made possible 
through engineering, science, invention, more capital, more horse 
power per worker, and so it would come out in that way, throug), 
vreater productivity and more outpouring of goods and services, but | 
don’t think there is any evidence whatsoever that you can squeeze 
the already pretty thin profit margin and thereby pay a higher 
minimum wage. 

Senator SmirH. I have just one more question here, which will be 
No. 6: Is the effect of an increase in the minimum confined to em 
ployees whose wages are below the increased wage level? I think 
you have answered that when you discussed the “differential. You 


indicated that it would go all through the wage structure if you 
increased the minimum. 


Is that your answer to that ? 

Mr. Scuamipr. Yes, and that is a very important point, a point | 
was a little shocked to see the Secretary of Labor didn’t, as far as | 
can recall, even allude to. He talked only about this nine cent in- 
crease, but all of our records and all of our studies show that as you 
raise the minimum, you must restore roughly, the differentials that 
existed above the minimum. 

If you had, say, 10 people in our office, and the Civil Service Com- 
mission forced you to pay the lowest paid workers, say, a thousand 
dollars more, wh: at would the people who are now pi ssed by this low- 
income worker going to do? They would say “T have to have more 
money.” It is natural. Market forces and human nature work that 
way. We have got some figures that seem to show that an increase 
from 75 to 90 would be, let’s say, nine cents just for those below the 
minimum, whereas to $1, it would be twice that—just below the mini- 
mum. Then if you take in addition those wages that are above the 
minimum, people now getting above either the 90 or $1, you get many 
times that effect, so that you are increasing costs in sort of a geometr Te 
ratio. 

Senator Smirn. I am very glad my colleague, Senator Goldwater, 
has come in because he has had a lot of experience in business himself, 
and he has a few questions, I think. Senator Goldwater, would you 
like to ask them? TI will leave the witness with you for a minute. 

Senator Gotpwater. Mr. Schmidt answered what I think is the 
important consideration. Icallitthe “push-up”. Tasked Mr. Meany 
to supply figures on his estimates and I believe he is going to do that. 
That, to me, is the important consideration, because don’t you agree 
that, getting back to what Senator Smith questioned you about, where 
$1.25 minimum is going to come from, or $1, it is going to come out of 
the consumer’s s pocket ? ? 





AMEND FAIR LABOR STANDARDS ACT OF 1938 741 


Mr. Scumipr. Unless offset by rising productivity, which it can’t 
Le in the short run. 

Senator Go_pwarter. In the retail field that is rather hard to fore- 
cast, because we don’t have automation in that to any great extent, 
<o that it is entirely possible that—I am asking this in the way of a 
question—it is entirely possible, isn’t it, that if the minimum wage 
went to $1.25, that $1.25 recipient could very well find himself in worse 
condition in a matter of a year or year and a half than he is today ¢ 

Mr. Scumipr. That is right. It could either result in his disemploy- 
ment, or it could have infl: ationary effects, particularly if you have 
deficit spending, and a lot of banks loaning money, and increasing 
the money supply. It can certainly have that effect. You can’t 
tell in advance. We have one case, Senator, that I think is very 
striking, a department store executive had to make an increase at the 
minimum of five cents an hour. It cost the department store $1 
million, but $900,000 of that $1 million wage increase was above the 
new minimum, because of the necessity of restoring the differentials 

above the minimum. 
Senator Gotpwater. If we accepted the thesis that $1.25 was good, 
we could j just as easily accept the thesis that $2.50 would be good ? 

Mr. Scumipr. Certainly. If you want to do good by humanity, you 
ought to be very, very good. 

Senator Gotpwater. If we ignore the economic facts of life, that 
could be done. 

Mr. Scumipr. That is right. 

Senator Gotpwater. But it would only end in one way; am I correct 
or not in saying this, that the recipient would be worse off at a higher 
level ? 

Mr. Scumipr. I don’t see how workers could, as a group, be better 
off. The man who holds his job might be better off, but it would 
have a disemploying effect, because you couldn’t afford, the average 
busine couldn’t pass that kind of a wage increase on to his 
customers unless you had inflationary forces “working that would 
validate the higher cost. He would have to cut down his scale of 
production and ' disemploy the workers. Then you concentrate these 
disemployed workers in the uncovered jobs and their wages would 
sink, because of the increased competition. 

Senator Gotpwater. That is all I have. 

Senator Smirn. It is now 12:33, and we will have to recess until 
2 o'clock this afternoon. I regret that some of our witnesses of this 
morning could not be heard this morning, but we will hear them this 
afternoon, starting with the Southern Hardwood Producers and 
Hardwood Plywood Institute. 

(Mr. Schmidt’s prepared statement follows :) 


TESTIMONY OF Dr. EMERSON P. SCHMIpr FOR THE CHAMBER OF COMMERCE OF THE 
UNITED STATES BEFORE THE SENATE LABOR AND PUBLIC WELFARE SUBCOMMITTEE 
Wirn RESPECT TO WAGE AND Hour LEGISLATION, APRIL 29, 1955 


1 am Emerson P. Schmidt, director of economic research of the Chamber of 
Commerce of the United States, a federation of some 3.100 State and local cham- 
hers of commerce and trade associations with an underlying membership of 
over 1,600,000 businessmen. 
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The chief proposals which the committee is considering may be grouped as 
follows: 

(1) To raise the minimum wage to $0.90. 
(2) To raise the minimum wage to $1. 
(3) To raise the minimum wage to $1.25. 
(4) To expand coverage of the act. 

If there must be minimum wage fixing, the minimum should be fixed at a level 
which avoids the destruction of job oportunities and minimizes inflationary 
effects. We, therefore, oppose proposals to raise the minimum wage, as un- 
realistic and self-defeating. 

Even an increase to 90 cents would have disemploying effects, and raise costs 
and prices to consumers. Expanded coverage would greatly raise the cost of 
administration and be a further burden to the taxpayers, place new burdens 
on small employers and further concentrate workers, who are barred by the 
law from jobs in covered employment, in the uncovered jobs and thereby depress 
wiuges there. 

Employers generally recognize the importance of paying good wages. This 
attracts good workers, reduces labor turnover, raises efficiency, improves indus- 
trial and community relations. 

Fixing minimum wages by law may benefit some workers, but at the same 
time it is likely to hurt other workers as consumers. It may have disruptive 
effects, and it tends to force concentration of workers with low productivity into 
the occupations not reached by the minimum-wage law. 

Everyone's income is always a cost to others. Every increase in one’s income 
is an increased cost to others, unless such increase is offset by a rise in 
productivity. 

Thus, however humanitarian an appeal minimum wage fixing may have, it 
also has other repercussions which should be kept in view. 

From some of the testimony before this committee, one would gain the impres- 
sion that it is within the power of any employer to set wages at his own discre- 
tion. This is not the case. Every employer has many rivals seeking the same 
labor. With our high degree of labor mobility and the growing knowledge of 
job opportunity through better information and communication, no employer, 
under a successful Government policy of high-level employment, can, for long, 
pay less than any worker is worth. 

Furthermore, under our competitive economic system, there is no way in which 
productivity gains—-through science, invention, discovery, new investment, and 
increased management efliciency—can be kept away from the workers. It is 
the proper function of the free market under competition to spread any gains 
ot rising productivity among all the agents of production in accordance with 
their effective contribution to increasing productivity as determined by market 
forces, and this is what takes place as we make economic progress. 

Apparently, a good many people have little or no conception of how the free 
market process works in the interests of the worker, and how unnecessary is 
market intervention by Government. But a few statistics tell the story. 

In 1950-31, wholesale prices stood approximately on the same level as they 
were in 1840, or 90 years earlier. Yet, in the same 90-year period, average wage 
rates increased by approximately 700 percent. This is a phenomenal and little 
known performance. 

It was the competition in the goods market which helped to keep prices down, 
and it was the rivalry among employers for scarce labor which drove wage rates 
up and up. During this long 90-year period, there was no national minimum 
wage fixing, little social legislation, and few unions. Few States had adopted 
this form of intervention. In spite of this dramatic performance the view per- 
sists that somehow Government must help raise wages. 

From 1914 to the present the Consumer Price Index rose from 42.9 to about 114, 
or about 257 percent. But average hourly earnings in manufacture jumped from 
22 cents to $1.84, or by more than 700 percent, as can be calculated from the 
accompanying table. 
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Wages outpace the cost of living 


Average hourly 
earnings in 
manufacturing 


‘onsumer price 


Year index 


1914 wots 42. ¢ $0. 223 
74 477 


1919 ‘ 
1979 i ve 
1939 . as 59 

1955— February phate 114.3 


Ht) 


Percentage change 


1914 to 1919 
1919 to 1929 
1929 to 1989 
1439 to 1955 


1 1947-49 average = 100. 


Source: Price and earnings data from Bureau of Labor Statistics. Percentages computed by chamber 
of commerce, 


In World War I, 1914-19, the Consumer Price Index rose by 72 percent, while 
average hourly manufacture earnings increase by 114 percent. 

By 1929, the Consumer Price Index had dropped by about 1 percent, while 
average hourly earnings, nevertheless, went up by 19 percent. 

In the depression period, 1929-39, the Consumer Price Index declined by 18 
percent, while average hourly earnings jumped 12 percent. 

In the recent World War II and postwar period the Consumer Price Index 
increased by 93 percent, while average hourly earnings increased by over 10 
percent, more than twice as fast. 

If the growth in fringe benefits were added to wages, this highly favorable 
picture would be further improved, even though some low-paid workers receive 
iewer fringe benetits than the average. 

In the light of this performance, anyone who genuinely believes in a free 
market economy must wonder if there is any real justification for Government 
intervention in the relations between employers and workers. 

As minimum wage fixing is considered, it is well to remember that in the 
final analysis wages constitute 60 to 80 percent of all costs. For a given manu- 
facturer, labor costs may be only 25 percent of his total costs, but when the labor 
or wage component of raw materials, parts, transportation, ete., are added 
in, wages paid are two-thirds to three-fourths of all costs. A minor wage 
shift among all producers, distributors, and transporters, etc., Can mean a major 
cost change. 

Sometimes we tend to view the employer too narrowly. The range of his 
discretion in setting prices or wages is limited, because of at least five major 
publics he must consider : 

Employees. 

Consumers. 

Stockholders and creditors. 

Raw materials and other suppliers. 

Government as tax gatherer and regulator, as community and the 
general public. 

At times, members of each of these groups (or subgroups within them) tend 
te act as though the business were conducted for their exclusive benefit. 

To the Government, a business may be viewed primarily as something to be 
taxed and regulated. ; 

The employees may very frequently look upon a business solely as a source 
of income for theimselves—the more the better. 

Suppliers want highest prices for raw materials, components, and other 
items. 

The creditors and stockholders, having alternative uses for their funds, look 
for security and income. 

To the consumer a business is often something to be criticized for not deliver- 
ing a better product at a cheaper price. 

Therefore, the businessman surely is in the middle. We tend to overlook 
the fact that besides being an enterpriser, he is an organizer of human and other 
resources and an innovator. In a very fundamental respect the businessman 


_ 


“~ te 


ot 
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serves as a broker among these five groups. He must mediate between all these 
pulls, pushes, pressures, and counterpressures. 

How the businessman divides up his sales dollar is decided to a large extent 
by market forces. Workers may have many opportunities for other employ- 
ment. Suppliers of funds can invest elsewhere. Suppliers of materials and 
components have other buyers for their products. But the consumer is king. 
The consumer has a wide range of choices of goods and services upon which to 
spend his money. 

Ultimately all production, of course, is for consumption. But when consider- 
ing wage fixing, to ignore the other demands and pressures on the businessman 
is to indulge in unduly narrow analysis which may lead to misunderstanding as 
well as unfair and unjust criticism. 

Competitive pressures induce him to eliminate waste and cut costs as far as 
possible. The interrelationships among the five forces form a complicated net 
work of economic interdependence. A change at any point, a new cost, an 
innovation at any point, may spread its. effects in all directions. 

Within every industry there are profitable enterprises, some making no profit, 
and those with losses. In no year since the end of World War II, have over 75 
percent of the companies reporting to the Bureau of Internal Revenue, made a 
profit. Even in good years 2 out of 5 concerns make no profit. These may be 
marginal concerns. Yet increased wage costs would effect the costs of these high- 
cost employers. For this reason, it must generally be assumed that any cost 
increase will tend to have disemployment effects or price-lifting tendencies. 

There are two ways of summarizing a minimum-wage law: 

1. An employer must pay not less than so much, say 75 cents, 90 cents, 
or $1 an hour, to any worker covered by law, or 
2. A worker is not permitted to work in any covered employment for less 
than so much, say 75 cents, 90 cents, or $1 an hour. 

The first is the more popular way of putting it, but the second states exactly 
the same thing, and is equally accurate. 

Unless he personally can find an employer willing and able to pay the legally 
fixed minimum wage, what moral right does any Member of Congress have to 
bar even one worker from a job? 


WHAT HAPPENS WHEN A MINIMUM WAGE IS INCREASED 


Congress can legally increase the required minimum wage rate. But enact- 
ment of such legislation does not correspondingly affect the productivity of wage 
earners and make low-paid workers employable. 

As Senator Douglas, chairman of this subcommittee, said in his book, Con- 
trolling Depressions: 

“As has been stated, the curve of the diminishing increments attributable to 
labor seems to be so elastic that if wages are pushed up above marginal produc- 
tivity there is a tendency for the employed workers to be laid off at approrimately 
three times the rate at which wages are increased. Labor under the capitalistic 
system, therefore, tends in the long run to lose appreciably more through dimin- 
ished employment when it raises its wages above marginal productivity than it 
gains from the higher rate per hour enjayed by those who are employed. The 
converse of this is that when wages are thus above the margin, a reduction in the 

yage rate will help labor as a whole and increase the total amount paid out in 
wages by causing appreciably larger increases in the numbers employed, and 
hence a decrease in the volume of unemployment.” [P. 222, emphasis added. ] 

Therefore, many workers who qualify for employment at a free market wage 
rate cannot automatically qualify at the higher rate. How many of these low- 
wage earners will simply be barred from jobs when the rate is increased? Senator 
Douglas, after long study, concluded that for every 1 percent wage increase above 
productivity, the disemployment effect is 3 times as great. 

Employers can pay the higher wages, of course, if they can increase prices as 
well. If the price of a worker’s product is increased, his productivity in terms 
of money is increased. But we should consider first whether price increases are 
possible at this. time, and second, whether they are desirable. 

Who can say whether price increases will be accepted by the consumers of 
that product? If consumers refuse to buy at the higher level, the price will have 
to return to its original level, and the worker will have to be discharged because 
he is legally prohibited from continuing to work at the lower wage 

If the general economic picture is such that price increases will be accepted, 
then our low-wage earner will still be employed. But his higher money wage is 
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hieved through price rises and a lower real level of living for consumers. Is 

is worth the price? 

Unemployment and inflation could both be avoided if a higher minimum wage 

ild be paid by reducing profit margins. Apparently, many proponents of a 

gher minimum feel that this could easily be done. For exaimple, it is some- 
times said that most employers are responsible people and do pay decent wages, * 

it that the law is necessary to protect workers employed by “irresponsibles” 
who keep in profits what they might be paying in higher wages. 

ut let us examine the situation as it really is. There is a natural tendency of 
; free market economy to keep wages in line with productivity gains and preserve 
an equality of wage rates with productivity. In most industries, as we have 
oted, at least 25 to 30 percent of all employers make no profits. But a higher 
ninimum wage may hit these marginal establishments, just as those above the 
margin. 

It is true that these competitive forces do not always operate perfectly. Wage 

ites may occasionally lag behind general productivity gains, temporarily. But 
the treatment of this situation should aim at the basic causes through providing 
i favorable climate for the operation of competitive forces—not at mere 
symptoms. 

Somewhat related to the thesis that a minimum wage could be paid by reducing 
prolit margins is the contention that a minimum wage increase stimulates im- 
provements in productivity that would not otherwise take place—that is, it puts 

premium on good management. 

But this view implies that our economic system—profit and loss system—does 
not always provide such a premium. We can be sure that in a competitive econ- 
omy, any business which can operate more efficiently will do so. Legislation 
cannot do this job, but it can make it more attractive to the employer to dis- 
eiploy workers by substituting capital for labor. 

To be realistics, we should examine the effects of cutting profits upon changes 

n productivity with reference to the particular industries that would be most 

affected by the legislation—textiles, apparel, southern sawmills, leather products, 
food products, and others. 

These industries are not distinguished for their high profit margins. As a 
matter of fact, there is a clear correlation between low wage rates and low 
profit margins, as shown in the following table, with tobacco as an exception: 


Comparison " me margins and wage rates 


Wage Profit 
aus F 
Industry rates! | margins 2 


Cents 
bacco Manufacturers -- . 
xtile-mill products - 
parel and other finished textile products 
ither and leather products 
niture and fixtures : 
od and kindred products -_-- 
mber and wood products (except furniture) -- 
Paper and allied products - 
tone, clay, and glass products- ------ . 
lectrical machinery alae ine eee 
trurrents and related products - ---- 
bricated metal products (except ordnance, mac hinery, and tr ansportation eq! 
ent) 6 - ‘ 
hemicals and allied products. 
bber products 
Coke and other petroleum and coal products 
\lachinery (except electrical) - 
Motor vehicles, bodies, parts, and accessories. 
inting, pub lishing, and allied industries- 
etroleum refining 


Average hourly earnings, September, 1954. Source: Bureau of Labor Statistics, Employment and 
irnings, December, 1954, pp. 29-35. 


Profits per dollar of sales, Manufacturing Corporation by Industry Group (cents), third quarter, 1954. 
Source: Federal Trade Commission and securities Exchange Commission Quarterly Financial Reports 
r United States Manufacturing Corporations, third quarter, 1954, p. 19. 


\s stated in the President’s Economic Report of 1954: 

“Indeed, the low-pay industries of today are often those earning modest profits, 
having limited opportunities to increase productvity, and containing firms easily 
“queezed out of business by rising costs.” 
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The important point for your purposes here is that the absorption of a mini 
mum wage increase through cutting profits or stimulating productivity is im- 
possible on any significant scale. But wage costs will be affected by any new 
minimum. How then will they be absorbed? 

It is apparent that the bulk of the impact of a minimum wage increase must 
be either (1) unemployment for workers with lowest productivity, or (2) price 
increases for the economy as a whole. The less price effects, the more serious 
the problem of unemployment. The less unemployment, the more serious the 
problem of price increases. 


IMPLICATIONS FOR PRESENT PROPOSALS TO INCREASE THE MINIMUM WAGE 


These considerations seem to have been evident to the President in his eco 
nomic reports of the last 2 years. A year ago, he recommended no increase, since 
it would have risked unemployment for workers with lowest productivity. This 
year, since the economy is moving upward, and average hourly earnings ure 
rising anyway, the Economic Report recommends a 20 percent increase in the 
minimum because it will not have too serious effects. 


(The following was later supplied for the record :) 


CHAMBER OF COMMERCE OF THE UNITED STATES, 


Washington 6, D. C., May 8, 1955. 
Senator Pau, H. DouGLas, 


Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


DEAR SENATOR DovuGLas: During my testimony on April 29, Senators Smith 
and Goldwater requested with respect to the Fair Labor Standards Act addi- 
tional material for the record, which I attach herewith. 

Senator Smith’s request concerned the validity of certain statistics relating 
to changes in the cost of living and productivity. Since considerable weight is 
sometimes attached to these factors, it is very important that valid statistics 
be used. 

Senator Goldwater's request concerned the distribution of 5-day and 6-day 
workweeks in the retail industries. 

We appreciate the committee’s interest in these important matters. Should 
further clarification be deemed desirable, the staff of the 
would be glad to cooperate with the staff of the committee. 

We hope that our material will be made a part of the record. 

Cordially yours, 


national chamber 


EMERSON P. SCHMIDT, 
Director, Economic Research Department. 


AN ANALYSIS OF CHANGES IN THE Cost oF LIVING AND PRODUCTIVITY SINCE THE 
LAST INCREASE IN THE MINIMUM WAGE 


SUMMARY OF ANALYSIS 


1. The Consumer Price Index increased 13.6 percent from January 1950 to the 
present. There is no evidence that the cost of living has risen more for low- 
income groups during this period. 

2. While the increase in productivity since 1950 is not susceptible to exact 
deterinination, the most accurate estimate would be about 10.5 percent. 

3. The cumulative effect of these 2 factors would be an increase of 25.5 
percent. 


4. An increase of 25.5 percent over $0.75 would be an increase to $0.94. 


». The validity of these two factors as guides to the proper level of a minimum 
wage should be seriously questioned. 


SUMMARY OF FACT SHEET NO. 1 
Cost-of-living increase: 


1. Consumer Price Index rose 14 percent between January 1950, and November 
1954, from 100.6 to 114.6. 


2. For every 1-percent rise in Consumer Price Index, there is a 1.4-percent rise 
in the cost of living for low-income groups. 

3. Allowing for only 1.25 percent increase for every 1-percent increase in Con 
sumer Price Index, the increase in cost of living for low-income groups has been 
18 percent. 
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Productivity increase: 
1. Man-hour productivity increased 15 percent from 1949 to 1953 
2. “In all likelihood this rate of improvement was maintained in 1954"’—that 
3% percent per year. 
3. Therefore, productivity has increased 19 percent. 


{pplication to minimum wage: 


1. The cumulative effect of these two factors results in a 41-precent increase. 
2. Therefore, a minimum wage of “at least $1.06" is required. 


ANALYSIS OF FINDINGS IN FACT SHEET NO. 1 


1. The increase in the Consumer Price Index is given for the period January 
1950, to November 1954. January 1950, was the month that the new minimum 
went into effect. November 1954, however, is not the most recent month. for 
which the Consumer Price Index is available. Here are the recent figures: 

October 1954, 114.5 percent; November 1954, 114.6 percent; December 1954, 
114.3 percent; January 1955, 114.3 percent; February 1955, 114.3 percent; and 
Mareh 1955, 114.3 percent. 

Note that the only distinguishing characteristic of the November figure is that 
it is the highest of the last 6 months. Thus, the cost-of-living increase since 
1950 is greatest when measured to November. 

2. The greater price rise for low-income groups is based exclusively on “a 
previous study for the period from 1935 to 1944.” There is little reason to sup 
pose that the relationship which was valid then still holds for the last 5 or 6 
years. For example, at the outbreak of World War II food prices skyrocketed ; 
during Korea this did not happen to such an extent. 

3. The following figures give a rough comparison of living costs for average 
and for low-income groups. 


March 1954 


All items... _- 114.3 
Food 110.8 
Apparel 103. 2 
Personal care. _- ie : 113.5 
Reading and recreation. —- ‘ 106 


' 


Food and apparel undoubtedly weigh more for low income groups, while per 
sonal care and reading and recreation undoubtedly weigh less. The changes 
from 1989 to 1947-9 bear out the conclusion reached in the CIO’s Fact Sheet 
No. 1. Food and apparel increased more than “all items”; personal care and 
reading and recreation increased less than “all items.” However, no clear-cut 
pattern emerges in the period Since 1947-9. If anything, food and apparel 
have inereased less. Therefore, the cost of living for low income groups has 
not risen more than the Consumer Price Index. If anything, it has risen less 
fast. 

(Notk.—Other major components of the BLS Consumer Price Index are 
housing, transportation, medical care, and other goods and services. It was 
not felt that these four categories of expenditure are markedly different in 
weight from one income group to another. Medical care and other goods and 
services are probably less important for low income groups. If so, the con- 
clusions reached above are accentuated. ) 

4. The revised figure for increased cost of living for low income groups may 
be based on the following data: 

(a) Increase in cost of living from January, 1950 (100.6 percent) to March, 
1955 (114.3)—the latest available figure; and 

(b) No determinable difference in living costs for low income groups. 

The latter assumption probably errs on the high side. The result of these 
assumptions is an increase in living costs of 13.6 percent. 

5. The reference for increased man-hour productivity is apparently a docu 
ment prepared for the Joint Committee on the Economic Report by the com 
Inittee staff, entitled “Potential Economic Growth of the United States during 
the Next Decade.” The table from which the computations were made is cn 
page 32. This table gives “real product per man-hour (1953 dollars). under 
the following headings: “Private,” “Farm,” “Private nonfarm.’ These figures 
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are obtained by dividing GNP (or that component accounted for by farm, non- 
farm, etc.) by man-hours employed. 

6. There are certain limitations to this concept of productivity. GNP, the 
Consumer Price Index, and man-hours employed are all estimates. GNP may 
not be the best variable to use. It is difficult to allocate GNP between private 
and government, and between farm and nonfarm. Man-hours employed is at 
best a rough estimate, especially for the farm sector. The obseryation that 
since 1911, this figure for annual productivity increase has varied from —4.4 
percent to +7. percent raises doubt as to its validity. It should be noted that 
the Bureau of Labor Statistics has been unable to provide figures on produc- 
tivity, for the reason that reasonable accuracy is unattainable. 

7. Assuming the validity of the productivity figures given in the table, how- 
ever, what do they show? The increase of 19 percent is obtained by using the 
ficures for private (farm and nonfarm) productivity between 1949 and 1953 and 
projecting this increase through 1954. 

8. Why is 1949 used as a starting point? 

The minimum wage went inte effect in 1950. Computation of increased living 
costs is based on a 1950 figure. Significantly, the largest part of the 19 percent 
increase in productivity came between 1949 and 1950. Significantly, the cost of 
living was higher in 1949 than in the first month of 1950. 

The increase in private productivity from 1950 to 1953 was 6.8 percent. 

9. Why is “private” rather than “private nonfarm” used? 

The minimum wage law applies only to nonagricultural employees. There- 
fore, the figures for “private nonfarm” output per man-hour are a more accurate 
cuide. 

The increase in private nonfarm productivity from 1950 to 1953 was 6.7 percent. 

10. Why is the rate of productivity increase assumed to carry over through 
1954? 

In the hearings before the joint committee in 1955, Dexter M. Keezer estimated 
that “overall output per man-hour advanced only 1.2 percent in calendar 1954” 
(p. 105). The committee’s reports of both 1954 and 1955 consistently and exclu- 
sively use an estimate of 2.5 percent as the average increase in nonagricultural 
productivity per year. Every portion of these two reports which mentions pro- 
ductivity estimates is attached. It will be noted that the figure of 3144-4 percent 
used by Professor Hansen includes increases in both productivity and labor force. 

11. The increase in private nonfarm output per man-hour since the last increase 
in the minimum wage may be computed on the basis of the following: 

(a) The increase from 1950 to 1953 was 6.7 percent ; and 

(b) The increase from 1953 to 1954 was 2.5 percent. 

In view of Mr. Keezer’s estimate, the latter assumption may err on the high 
side. The preliminary estimate contained on page 86 of the Joint Eeonomic 
Report of 1955 also shows an increase of less than 2.5 percent (2.36 percent) 
between 1953 and 1954. The result of these assumptions is an increase in pro- 
ductivity from 1950 to 1954 of 9.5 percent. We may add an additional 1 percent 
to account for changes thus far in 1955, producing a total of 10.5 percent. 

12. An inerease in living costs of 13.6 percent and an increase in productivity 
of 10.5 percent give a total increase of 25.5 percent. 

13. An increase of 25.5 percent in the minimum wage would be an increase to 
$0.94 (rounding from $0.94125). 

14. Norr.—The Economic Report of the President for 1955 gives graphs show- 
ing inereased productivity for several segments. No supporting tables are 
attached, however. It is impossible to arrive at accurate percentage figures by 
simple inspection of these graphs. 


ANALYSIS OF ARITHMETIC IN FACT SHEET NO. 1 


1. An increase from 100.6 to 114.6 is a 13.9 percent increase (not 14 per- 
cent). 
» 


2. A 1.25 percent for every 1 percent increase in Consumer Price Index would 
make 13.9 percent a 17.4 percent increase (not 18 percent). 

3. Man-hour productivity increase, from 1949 to 1953 (using the figures which 
the CIO uses), was 14.7 percent (not 15 percent). 

4. A 14.7 percent increase in 4 years is an average of 3.675 percent (not 3.75 
percent). 

5. If this rate of improvement was maintained in 1954, the total increase in pro- 
ductivity since 1949 was 18.4 percent (not 19 percent). 
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6. The cumulative effect of an increase in cost of living of 17.4 percent and 
increase in productivity of 18.4 percent is a total increase of 359 percent 

not 41 percent). 

7. A 39 percent over $0.75 is $1.04, rounded from 1.0425 (not “at least 

<1.06"). 

8. Even using the original 18 and 19 percent increases, the total increase 
would be 40.42 percent (not 41 percent), giving an increase over $0.75 to $1.05, 
rounded from 1.05315 (not “at least $1.06"). 

9. Even using the original 41 percent, the increase over $0.75 would be to 
<1.0575 (not “at least $1.06"). 

10. Summing up.— Obviously these are extremely minor errors. But their 
cumulative effect is perhaps significant. What may also be significant is the 
fact that on page 1 of the CIO's fact sheet No. 1, there are 5 numbers showns 
which required computation from available data. Of these, 7 are minor over- 
statements, and the 8th was not susceptible to being checked. Is it a coin 
idence that not one was a minor understatement? 


I:XCERPTS FROM THE JOINT ECONOMIC REPORTS OF 1954 AND 1955 RELATING TO 
ESTIMATES OF PRODUCTIVITY CHANGES 


~ 


(From Joint Economic Report, 1954, p. 43:) 

The levels of employment and production needed during the next fiscal year 
to carry out the objectives of the Employment Act were estimated by making the 
following assumptions: 

1. Average prices of finished products will stabilize at January 1954 level; 

». The ratio of labor force to population 14 years old and over will remain 
onsitant through June 1955; 

3. Unemployment will continue at the seasonally adjusted rate of January 
1954 ;? 

4. Average hours of work will continue to decline slightly; 
>. Private output per man-hour will continue to increase about 2.5 percent 
per year ; 

G. Federal expenditures and revenues will proceed as set forth in the Pres- 
ident’s budget; and 

7. International conditions will not change significantly. 

(Source: Joint Economic Report, 1954, p. 53:) 

The long-term trend in private output per man-hour has tended to increase 

ibout 2 percent per year. Recent increases appear to have been appreciably 
ibove this, perhaps 3 percent and even more per year. The very large invest- 
inent in recent years in modern plant and equipment and the prospect of con- 
tinued substantial investment in modernizing our plant and equipment, even 
f investment is somewhat below recent levels, would tend to imply that output 
per man-hour would increase at a rate well above the long-term trend. After 
consultations, the staff assumed a moderate figure of 2.5 percent per year. 
* * * Increases in productivity and labor force suggest an advance of not 
ess than 34% percent per annum. Indeed, some economists, impressed by mod- 
ern technological research, would put the figure at 4 percent. 
challenge, I believe, the feasibility of the 314-percent 
Hansen, hearings, February 18, 1954. 


jut no one would 
rate. * * * Alvin H. 


1 This assumption does not imply that the staff believes that this is necessarily the level 
of unemployment consistent with the ‘“‘maximum” employment goal of the Employment Act. 
Such a determination would be a value judgment beyond the scope of staff responsibilities 
This level was used as a convenience in analyzing possible implications of developments and 


programs extending forward from this time. For fucther details see appendix A. 
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(From Joint Economic Report, 1954, p. 54:) 


Estimated 
Actual fises 
Items 1953 
Fiscal 1954 Fiseal 1955 


Total labor force (millions of persons)! 67. i 67 
Armed services (millions of persons)! 3.6 7 3 
Civilian labor force illions of persons)! 63.7 3. § 4 
Unemployed (1 illions of persons)! 1. 6 ( 
Employed (millions of persons)! 62 61.6 62.0 
Hours of work (per week) 49 39 39. 5 
Output per man-hour (index, fiscal 1953= 100) 100 102. ¢ 104. 7 
Gross national product (billions of 1939 dollars) 176. £ 176. ¢ 180 
Price index (1939= 100) 204 207 207.0 
Gross national product (billions of current dollars) 360 365.0 | 373. ( 


) 


! Labor force data are based on the ‘‘old sample” :ather than the tentative “‘new sample”’ of the Bureau 
of the Census. 


(Source: Joint Economic Report, 1955, p. 23:) 

In spite of the apparent gains in productivity in individual segments of the 
economy, it appears that the economy as a whole did not exhibit quite as large a 
gain as is usual. For example, the hearings brought out an estimate that 
overall output per man-hour advanced only 1.2 percent in calendar 1954, com 
pared to 4 percent in calendar 1953.° During the past year, the gain in output 
per man-hour for the economy as a whole seems to have been below the long 
term average rate of increase due to (a) shifts of workers to industries 
or occupations with lower output per man-hour, and (0b) operating in impor- 
tant industries at sufficiently low ratios to capacity to impair efficiency. This 
accounts for the apparent contradiction. 

(Source: Joint Economic Report, 1955, pp. 49-50: ) 

* * * This variability of economic experience is, of course, reflected also ii 
the case of productivity increments. We might assume that the gain in pro- 
ductivity will be 2.5 percent, as some historical averages suggest. But statistical 
estimates recently made by the staff of the joint cemmittee show that in years 
that have immediately followed business-cycle troughs since 1911, the increment 
in productivity has ranged from a minus 4.4 percent to a plus 
(hearings, pp. 44-45). 

(Source: Joint Kconomic Report, 1955, p. 85:) 

7. Output per man-hour is assumed to increase about 3 percent per year in 
agriculture, and about 2.5 percent in private nonagricultural industries.” 


(Source: Joint Economic Report, 1955, p. 86:) 


7.9 percent 


TABLE 1 


1954 


Item Le ; — 
Actual pre- | potential 1 rm 
liminary sacar 


Output per man-hour: 
Agricultural - 


‘ $1. $1. 315 $1. 35 
Nonagricultural_------ ‘ eheee ‘ 3. 17% 3. 220 3. 30K 


1 The estimates are consistent with those shown in the staff study, Potential Economie Growth of th: 
United States During the Next Decade, table 1, p. 19. 


® Testimony of Dexter M. Keezer, hearings, p. 105. 

1” These are rates of change which correspond to the long-term trend. Actual changes in 
any particular year-to-year comparison may be somewhat greater or smaller, depending 
upon a yariety of factors reflecting the way in which our flexible economy adapts itself to 
changing demands. In the case of agriculture, particularly, the change for any individual 
year may differ from the assumed 3 percent because of temporary departures of growinz 
conditions from average or Government restrictions on crop acregae, 
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LENGTH OF WORKWEEK IN RETAIL TRADI 


Few statistics are available on the percentage distribution of 5-day and 6-day 
workweeks in retail trade, 

The Bureau of Labor Statistics makes periodic studies of “scheduled weekly 
hours” for particular urban areas. The results of 183 such studies, made be 
ween September 1953 and April 1954, are shown in table 1 

Separate percentage distributions are shown for “office” and “plant” em 
ployees (not perhaps the most suitable terms in the retail field). The 83 columns 
re designed to indicate the distribution of 5-day and 6-day workweeks. Sched 
iled weekly hours of 40 or less may be assumed to be 5-day workweeks. Over 
t+ hours is probably 6 days. 

The National Association of Food Chains surveyed wages and salaries in 25 
food-store Chains in 1951. Findings are summarized in table 2 
However, these figures are based on a limited sample and are considerably 
ut of date. NAFC reports that the trend in hours has been increasingly toward 
5-day workweek since 1951. 

It may be observed that both tables exhibit a substantial regional variation in 
etail workweeks. This would suggest that local conditions determine wage 
ind-hour policies, even in multi-State enterprises. 


TABLE 1.—Percentage distribution of scheduled aweeekly hours i retail trade. 
selected urban areas 


A. OFFICE EMPLOYEES 


40 hours 
less 


sillas, Tex 
etroit, Mich 
Minneapolis-St. Paul, Minn 
New Orleans, La 
Philadelphia, Pa 
Portland, Oreg 
enve r, Colo 
wark-Jersey City, N. J 
Francisco-Oak land, Calif 
(Atlanta, Ga 
ton, Mass 
», Til 
vy Yorn, N. ¥ 


B. PLANT EMPLOYEES 


las, Tex 
it, Mich 
lint eapolis-St. Paul, Minn 
¥ Orleans, La 
ladelphia, Pa 
riland, Oreg 
nver, Colo 
vark-Jersey City, N.J 
Franciseo-Oak land, Calif 
\tlanta, Ga 
ton, Mass 
Chieago, I) 
New York, N. ¥ 


Includes 45 hours. 
Source: Bureau of Labor Statistics, Wages and Related Benefits, Major Labor Markets, pts. 1, 2, and 3. 


TABLE 2.— Distribution of 5-day and 6-day workweeks, 25 food store chains, 1951. 


Job classifications with a 5-day workweek : 
Store clerks, grocery and produce (except Southeast and Southwest) 
Store clerks, meats (except Southeast and Southwest) 
Headquarters office employees 
Headquarters warehouse employees 
Headquarters maintenance employees 
Headquarters bakery employees 
Job classifications with a 6-day workweek : 
Store clerks, grocery and produce (Southeast and Southwest) 
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Store clerks, meats (Southeast and Southwest) 


Headquarters transportation and garage employees 


Source: National Association of Food Chains, Occupational Salary and Wage Surv: 
of the Food Chain Industry, pp. 6—14. 


(Rebuttal of Dr. Schmidt’s testimony by Mr. Barkin was late: 
received as follows:) 


STATEMENT OF SOLOMON BARKIN, CHAIRMAN, CIO Farr LAspor STANDARDS COM- 
MITTEE CONCERNING Dr. SCHMIDT’S TESTIMONY ON APRIL 29, 1955 


We have read Dr. Emerson P. Schmidt’s testimony and find its argument 
without support in current research and knowledge. We supply the following 
as an answer to his statement. 

Schmidt’s major position is that he opposes raising minimum wages because 
they would be unrealistic and self-defeating. The first major reason is that it 
would destroy job opportunities; the second, that it would create inflationary 
effects; the third, that low-wage industries are low-profit industries and are, 
therefore, unable to pay higher wages; four, that the cost of the minimum should 
include not only the direct effect but also the increases required above the 
minimum; five, that if regional wage differentials are artificially reduced before 
capital has started to move * * * the region will be less attractive to invest 
ment; six, that it will burden taxpayers with the cost of administration; seven, 
that it will burden small employers; eight, that it will force workers into un 
covered jobs and depress wages for them. 

These conclusions are presented without supporting evidence and all of them 
fly in the face of current knowledge and past research. We shall examine these 
positions individually. 

1. Dr. Schmidt maintains that no employer can, for long, pay less than any 
worker is worth. He alleges that the high degree of mobility and growing 
knowledge of job information through better information and communication 
ussure such dissemination. The facts are very different. Numerous studies 
have been made in recent years of labor mobility which challenge Dr. Schmidt's 
conclusions. The fact is that there are many reasons for workers being immobile 
such as long-service employment; proximity to friends and families; unwill 
ingness to move; dependence upon primary wage earners: desire for security. 
Professor Reynolds declares that “the value which most workers attach to 
security of employment can scarcely be overemphasized” (Lloyd G. Reynolds, 
The Structure of Labor Markets, 1951). Not only are there values in “staying 
put’, but there are risks inherent in job changing. Even when a worker knows 
of a job for which he may apply, he runs the risk of finding that the job has 
been filled: that he does not meet specifications, or that the job does not meet 
his standards. Also, he takes the risk of unemployment. 

(a) A summary of studies of ‘workers’ reasons for job choices” makes abun- 
dantly clear that considerations outside the scope of neoclassical theory such 
as personal on-the-job relationships and family problems play an important 
role. Moreover, labor-market practices and conditions often act as barriers and 
discouragements to frequent and easy movement of workers in response to 
differences in conditions of employment. Chief among these are seniority provi- 
sions and the dangers of unemployment or of getting a poorer job which is inherent 
in job changing. (A. Bluestone, Major Studies of Workers’ Reasons for Job 
Choice, Monthly Labor Review, March 1955, p. 301.) 

(b) Another erroneous conclusion of Dr. Schmidt is that “there is no way in 
which productivity gains can be kept away from the workers.” Such a con 
tention has no foundation even in classical economic theory. Wage levels are 
not determined by the rate of productivity advance. There are many other 
factors which contro! the wage level in an industry. The significant fact is 
that many industries in which productivity has risen strikingly have not granted 
comparable wage advances. We have already illustrated this fact in the textile 
industry. Man-hour productivity, as measured by the rise in yards woven per 
man-hour, rose from 1950 through 1954 by 23 percent, yet real average hourly 
earnings for this period have declined. (Testimony by Solomon Barkin on 
hehalf of the Textile Workers Union of America.) 

We have similarly presented in fact sheet No. 18 an abundant array of infor- 
mation reflecting on the rise in productivity in such low-pay industries as 
seamless hosiery, canning and preserving, tobacco products, clay construction 
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roducts, and confectionery. Data on the rise of producitivity in the men’s 
dress-shirt industry have also been submitted. The technological changes reported 
in recent years in the needle trades, canning and preserving, lumber, furniture 
fertilizer manufacture, and processed foods are also set forth therein. 

Despite impressive iists of advances the workers have not enjoyed improve 
ents in earnings Commensurate with the rise in productivity. 

(c) The third unfounded conclusion is that the businessman “divides his sales 
dollar” largely as a result of dictates of ‘“‘market forces.” Schmidt therefore 
concludes that there is no “justification for Government intervention in the 
elitions between employers and workers.” 

However, we are not concerned merely with the distribution of the sales dollar 
We are not adverse to an increase in the sales dollar if necessary to pay decent 

uges. The American people have underwritten parity prices for the farmer to 
unsure him a proper return for his labor and investment. A similar position is 
equally appropriate for the American worker. 

jut we must also recognize that there is another aspect to the productivity 
concept, that is, that improvements in productivity and efficiency frequently are 
stimulated by increases in wages. The range of opportunity for improvement is 
illustrated by the many examples cited in fact sheet No. 18, due to the “differences 
n productivity among plants in low-wage industries.’ Evidence is provided fo: 
the men’s dress shirt, men’s work shirt, processed food, seamless hosiery, women’s 
and men’s dress shoes, wood furniture, men’s overalls and work jackets, and 
fertilizer industries. The data are derived from studies by the United State 
Bureau of Labor Statistics. The span of productivity between the low and the 
high producer is reassuring of the margin of improvement which is possible. 

Adequate margins of profit are available and the absorption of the cost of the 
wage increase is entirely practical. 

(d) Unlike Dr. Schmidt, we believe that low wages are a result primarily of 
ack of bargaining power and disorganized competition within an industry. The 
asic remedy is the passage of minimum-wage legislation. Voluntary action 
cannot correct the present condition, since we have learned that the competitive 
pressure of the low-wage fringe group within an industry is capable of restrain 
ing the rest of the industry from raising wages. 

(e) The argument that inflation would be engendered by an adequate minimum 
is unjustified. First of all, the groups of industries likely to be affected are 
narrow. The major industries, particularly the large durable goods industries. 
will not be included, since their wages are considerably above the proposed 
ininima. 

Second, the industries and products likely to be affected include many which 
have, in recent years, not followed the same price trends as the general level of 
wholesale prices. 

Therefore, price increases which may occur would only bring them more in 
line with general trends. To the extent that price increases will oceur they 
will represent the removal of a subsidy of the American consumer by the low- 
wage earner. Moreover, the rises in productivity, both in the past and future, 
will offset some of the increased cost. 

The present price stability js threatened more from price increases by in- 
dustries which will seek to exploit the rise in demand, such as the current threats 
from the steel manufacturers, than from any rise in the minimum wage. 

(f) The allegation is made that the rise in the minimum will also produce 
comparable increases above the minimum. Our experience in the past proves 
otherwise. We have already submitted evidence in fact sheet No. 9, accumulated 
by the United States Department of Labor, for the 1950 increase. We have evi- 
dence of the effect of the rise under the NIRA, the 75-cent minimum, and sub- 
sequent increases. The story runs, almost uniformly, that the industries most 
affected, which tended to be the unorganized or only partially unionized indus- 
tries, increased wages primarily or almost exclusively of the employees at the 
minimum. The result of the adjustment is a clustering of the wages in low- 
pay plants at the minimum. 

The experience during the thirties is most emphatic. The continued rise of 
minimum wages through the NIRA and the wage-and-hour law had resulted in 
the telescoping of the wage scale. During the war it was necessary for many 
companies to reevaluate their job rate differentials in order to attract proper 
persons for the higher skilled jobs. Job evaluation undertook, during the war 
and subsequently, to correct the concentration of rates which occurred as a 
result of management’s failure to grant wage increases above the minimum 
comparable to the increases given to employees at the minimum. 





754 AMEND FAIR LABOR STANDARDS ACT OF 1938 


The same condition will occur as a result of the pending legislation. The 
immediate effect of raising employees to the new minimum will not be to raise 
others. Only as the bargaining power and the economic circumstances favor, 
Will there be forces generated to favor adjustments in the higher skilled jobs. 
But in many of the low-paid industries, this adjustment does not occur since 
the employer's superior bargaining power tends to repress {t. 

The continued low level of wages in the industries most affected by the last 
increase in the minimum reflects this lack of correction. Fact sheet No. 3 indi 
cates that the rise in average hourly earnings for the manufacturing industries 
most affected by the 75-cent Ininimum was only 18 cents by October 1954, whereas 
for the 26 industries moderately affected, the rise in average hourly earnings was 
41 cents; and for the 63 industries least affected, the rise was 42 cents. The 
low-wage industries continue to cluster their wages at the minimum. 

(g) The concern for discouraging investment to the less developed regions is 
unfounded. First of all, these areas have developed strong economies. Second, 
many of the higher paid industries have already moved into these regions because 
of the market which now exists. Considerations other than low wages now 
govern the location of plants in these areas. The National Planning Association 
study on why industry moves south has made this conclusion most self-evident. 
(C1O fact sheet No. 7). Finally, many of the higher paid regions have now 
become problem areas because of the scope and volume of migration. The 
significance of such mill closings from 1946-54 were described in the testimony 
of the Textile Workers Union of America. 

(h) The allusion to the cost of administration is farcical in view of the low 
budget assigned to enforcement. Moreover, administration is only costly if em- 
plovers do not observe the law. 

(i) The charge that this action is discriminatory against small business is 
unfounded. Small plants may be counted among the higher wage plants as 
well as among the low. <A study of the United States Bureau of Labor Statistics, 
which will soon be available, makes this conclusion abundantly clear. 

(j) The workers in the low-wage industries are not likely to be forced out. 
if the employee is truly aged or handicapped, he can receive a_ specifie ex- 
emption. As for the others, they may be expected to adapt themselves quickly 
and readily to such changes as the employer may introduce to meet the demands 
of higher wage levels. 

2. Dr. Schmidt expresses an unnecessary concern over wage levels in collec- 
tive bargaining agreements. These are, for the most part, in the more liberal- 
paying industries and the parties will not be affected by the rise in the minimum. 
Such concern for technical violations is a synthetic solicitude. For behind the 
concern is a hope of securing wholesale exemptions. 

We, too, would like the eliimnation of the “area of production” exemption by 
bringing all such employees under the act. 

We are not impressed with the argument concerning the administrative 
problems invelvedl in extending coverage to retail and service establishments. 
These problems are quite manageable and are being handled in the thousands 
of retail and service plants now under union contracts and those which are now 
governed by the act. Recordkeeping is part of the cost of living in our com- 
plicated society and certainly is no reason for exempting people from protection 
against economic exploitation. 


Senator Smiri. We will adjourn until 2 o’clock. 
(Whereupon, at 12: 54 p. m., a recess was taken to 2:00 p. m.) 


AFTERNOON SESSION 


The subcommittee met at 2 p.m. 

Present: Senator Goldwater. 

Also Present: Stewart E. MeClure, stall director: Roy EK. James, 
minority staff director: John S. Forsythe and Michael J. Bernstein, 
professional staff members, and Dr. Fred H. Blum, consultant. 

Senator GoLDwWATER (presiding). The committee will come to order. 

The first. witnesses this afternoon will be Mr. L. D. Kellogg and Mr. 


K.R.Thomas. Mr. Kellogg is from Alexandria, La., and Mr. Thomas 
from St. Louis, Mo. 
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It isa pleasure to have you with us. You can proceed in any mai 
ner you see fit. 
Mr. Ketioce. Thank you. 


STATEMENT OF L. D. KELLOGG, PRESIDENT, L. D. KELLOGG LUMBER 
CO., ALEXANDRIA, LA. 


Mr. Ketiogc. My name is L. D. Kellogg. I am president of the 
L. D. Kellogg Lumber Co., of Alexandria, La. I am also president 
of the Southern Hardwood Producers, Inc., Memphis, ‘Tenn., an 
association of hardwood lumber mills operating in all of the 15 
Southern and South Central States, and in whose behalf I appear. 

Before summarizing the statement of the southern hardwood 
ndustry, | would like to point out to the committee that my own 
company has about 125 employees subject to the Federal w: age-hour 
law. We saw about 12 to 13 million board-feet of lumber a year. 
While we are a small business as that term is generally used, my 
company is generally recognized as being one of the larger southern 
hardwood mills. I comment on that merely to emphasize the char- 
acteristics of the southern hardwood industry. 

I am also the first vice present of the National Lumber Manu- 
facturers Association. The Southern Hardwood Producers, Inc., 
which I am speaking for here, is one of the 16 regional associations 
comprising the national organization. 

[ have here also a statement of the national organization on the 
proposed increases in the minimum rate. Copies of it and the full 
text of my statement have been previously submitted, and I would 
like toask that they be put in the record. 

Senator Gotpwatrer. Without objection, the statements will be put 
in the record. 

(The statements are as follows :) 


STATEMENT oF L. D. KELLOGG oF ALEXANDRIA, LA., IN BEHALF OF SOUTHERN 
Harpwoop Propucers, INc., MEMPHIS, TENN., BEFORE THE SUBCOMMITTEE ON 
LABOR, SENATE COMMITTEE ON LiABOR AND PUBLIC WELFARE, APRIL 29, 1955 


My name is L. D. Kellogg. I am president of the L. D. Kellogg Lumber Co., 
of Alexandria, La. I am also president of the Southern Hardwood Producers, 
Inc., Memphis, ‘Tenn., an association of hardwood lumber mills operating in 
all of the 16 Southern and South Central States, and in whose behalf I appear. 

The southern hardwood industry is closely allied with southern agriculture. 
Most of its stumpage—that is, timber—comes from farm woodlots and other 
forest land not owned or controlled by the manufacturers themselves. Another 
close alliance with agriculture arises from an interchange of labor, many farm 
vorkers and farm owners being employed part of the year in the woods and 
in the lumber mills. 

The southern hardwood industry is also closely allied with the southern 
}ine industry. Many of the 23,810 sawmills in the Southern States (1947 
Census of Manufactures) produce both hardwoods and pine. No data is avail- 
uble showing a breakdown of mills between these two species, although the 
production of pine to hardwoods is about 2 to 1. Since the southern pine 
industry is presenting an economic analysis of the effect of an increase in the 
statutory wage on that industry, we believe that the facts therein will be 
<enerally applicable also to the southern hardwood industry. To avoid repeti- 
tion, we request that its statement be considered in connection with this 
presentation in behalf of the southern hardwood industry. 

The southern hardwood industry is strongly opposed to an increase in the 
ininimum wage rate under the Fair Labor Standards Act as proposed in the 
several bills pending before this committee. It believes that the character- 
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istics of the industry and the conditions under which it operates are suc}: 
that a realistic and not an arbitrary legislative approach must be made to the 
question of wages. In a free enterprise economy, and particularly in an industry 
as competitive as the southern hardwood industry—both within itself ani 
with other industries—wages must be related to a great many factors which 
are not static and must be subject to change as conditions warrant. These 
ebanges are best understood by the employer and his employees and can best 
be resolved by them. 

The southern hardwood industry is not in disagreement with the intent of 
the Fair Labor Standards Act. Our industry is not opposed to higher wages 
and shorter hours but it feels that these objectives can be accomplished through 
collective bargaining processes between employer and employee in the light of 
economic conditions. No objection can be made to higher wages provided that 
they can be related to the total cost of manufacturing and to the price structure 
of the product. Prevailing wage schedules in our industry provide conclusive 
evidence of this attitude. 

But the southern hardwoed industry believes that fixing rates of pay by 
Federal law is not sound, and doubly so where the fixed rates are of general 
applicability and do not take into consideration the different facts and circum- 
stances of different industries—of each segment of an industry—and of each 
enterprise. It is our considered opinion that an upward revision of the Federal 
minimum wage rate will result in lowering the standards of living and endan- 
gering the present status and future of low-income, unskilled or marginal workers 
instead of accomplishing the social objectives intended. 

Fixing of wage rates by the Federal Government is inconsistent with continued 
full operation of the competitive private enterprise system which has brouglit 
our people a standard of living enjoyed by no other nation. Competitive private 
enterprise has been the foundation of the economic strength of our country. <A 
minimum wage unrelated to the natural operation of such an economy and which 
expands the cost of production beyond the ability of the producer to pay it and 
still return a profit will eliminate any inducement he may have to continue in 
business and to engage in productive enterprise. Eventually it will eliminate 
him as an employer of labor. Remove the profit factor that is an essential 
element of competitive private enterprise and you undermine the entire national 
economy. 

Whether a minimum wage rate is fixed by law or by bargaining, it tends to 
become the base wage of the marginal worker. So a proposed increase in the 
minimum wage above the present 75-cent rate would become a fixed and definite 
item of cost over which the industry would have no control, regardless of 
future economic or Competitive conditions necessitating a readjustment of cost 
factors if the plant or mill is to be kept in operation furnishing goods and 
employment. 

It should be recognized that a minimum rate also affects labor costs in all 
higher brackets—from the marginal worker on up to the most skilled ones. 
Wage rates above the prevailing basic minimum, whether fixed by legislation or 
by bargaining, represent differentials paid for variances in skill, efficiency, 
dependability, productivity, and other qualities of the individual worker or class 
of employees. Where a higher than base wage rate is paid, the differential is 
usually due to factors valuable in production. Thus a legislated increase in 
the minimum wave sets in motion increases in costs far beyond the category 
of workers it is intended to help, and since such higher costs are not related 
to natural functioning of the economic system, the increase in wages are illusory 
and not reflected by purchasing power. 

An arbitrary increase in the minimum wage rate by law does not carry either 
an express or implied guaranty of gainful employment which, in the final analysis, 
is the answer to the welfare of the individual worker and his family. Neither 
does an arbitrary increase in the minimum wage increase the productive efficiency 
or the worth of an employee. Those who advocate a higher wage floor by law 
on the ground that it benefits the worker overlook these fundamental principles. 
A wage floor created by law does not compel an employer to pay higher wages 
and at the same time keep all his former employees. Unless we reject the 
competitive enterprise system which is our Nation’s strength, two factors must 
determine whether or not marginal employees will be kept on the job at a higher 
wage rate: first, whether the employer obtains a higher productive return from 
the employee, or second, whether he can get a higher price for his product. 

During quite a few of the past 15 years there has been a seller’s market 
occasionally by war, extraordinary defense spending, and then release of a 
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pent-up backlog of construction activity. Lumber could be sold at higher prices 
nd these prices could be raised when necessary to cover increased labor 
osts. Under such conditions, the southern hardwood mills have so far hot 
aly absorbed the increases in the minimum, but the evidence shows that 
many of them are currently paying substantially above the required minimum. 

Labor costs make up more than half the total cost of producing hardwood 

imber in the South. We know of no competitive industry with comparable 
abor costs or even near the same proportion. High direct labor costs seem 
to be peculiar to the lumber industry, and within the lunber industry itself 
the southern hardwood segment has by and far the highest ratio of wage costs 
to value of product. This is not attributable to any backwardness of the 
industry in adapting itself to technological progress, but rather to the fact 
that mechanical improvements have done nothing to change the character, 
quality, and accessibility of trees—nor the grading and marketing of boards. 

While higher wage costs have spurred the use of more efficient equipment 
and greater mechanization in the southern hardwood industry, limitations on 
such improvement are obvious. The capital required for such adjustment is 

major stumbling block to the operations of small business, as has been re- 
peatedly emphasized in studies and reports of those congressional committees 
and Federal agencies devoted to preservation of the health and small enterprise. 
\nd, where a mill is able through mechanization to meet the higher costs 
resulting from bigher wages, it should be remembered that it is accomplished 
at the expense of the labor force by reducing the number of employees. 

The lumber industry generally, and the southern hardwood industry especially, 
are small-business industries. As pointed out in the statement filed here in 
hehalf of the National Lumber Manufacturers Association, the 4 largest com- 
panies in the lumber industry account for only 4 percent of the business, as 
compared to more than 50 percent in most major industries. Of the 65,000 
or more sawmills in the United States, more than 60,000 of them are very 
small and probably not more than 200 would fail to qualify as “small business” 

nder the definitions established in Federal law and administration. 

The pressure of competition from other industries that have better oppor- 
iunities for controlling costs through mechanization and automation is be- 
coming heavier daily to the southern hardwood industry, as inroads are made 
ou traditional hardwood markets * * * as for example, by plastics and alumi- 
num. Most such industries whose products compete with lumber are highly 
mechanized and are processing a uniform material, quite unlike trees, that 
enable them to maintain production schedules year round, and they readily 
end themselves to semiautomation or complete automation. Operations of 
the southern hardwood industry, which is closely akin to agriculture, are gov- 
erned largely by climatic conditions and uncertainties of the weather—factors 
completely beyond the control of the mill operator. 

While under inflationary trends of recent years, the southern hardwood in- 
dustry has been able to adapt itself to higher wage costs, we foresee an urgent 
necessity of reducing costs to meet lowered prices and the competition of other 
industries if the current level of construction and homebuilding shows signs 
of abating. This adaptation cannot be made if labor, which constitutes so 
large a proportion of total costs of the southern mill operator, is frozen by 
arbitrarily imposed legal rates of pay. With the cost of wages weighing so 
heavily on the southern hardwood mills and with the economic outlook, par- 
ticnlarly with respect to the now-booming construction in doubt, to say the 
least, a higher statutory minimum would require that the industry operate 
on an uneasy basis with little or no leeway to adjust to changed business condi- 
tions, In effect, a higher statutory minimum may make an entire industry 
— where now it is characterized only by a large number of marginal 
units, 

The southern lumberman may well be apprehensive over legislation which 
may preclude his ability to adjust to changed conditions. He usually is in a 
small community, where he is on intimate relations with the community and 
feels an obligation as an important part of its lifeblood—much more so than 
is the corpo ‘ate management in a large city. He sees and accepts the fact 
that considerably more is involved than the mere profitable operation of his 
business or the mere employment of such and such a number of men. The 
eee a higher legislated wage may bring looms larger in many cases 

an the immediate threat of lowered income or operating loss for himself 
‘luring a period of readjustment. 
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Proponents of a higher fair labor standards minimum make much of the fact 
that past fears of the effect of a higher minimum rate have not come to pass. 
The answer is simple, however. Wartime inflation followed both the 1938 legis 
lation and the 1950 amendment. The claim that a higher minimum wage may 
result in unemployment has not been refuted. It is still valid notwithstanding 
the fact that economic conditions obscured the effect of past increases. The 
studies of the Department of Labor reveal that, beyond the short time, the actual! 
effect of the 1938 and 1950 legislated wage increuses is not known. 

Persons advocating a higher statutory minimum wage are prone to emphasize 
the inadequacy of the present level by citing data collected by the Department 
of Labor showing living costs for an average family in a few major metropolitan 
areas. While there does not appear to be any established data on the subject, 
we believe it is general knowledge that living standards are different in rural 
and semirural areas and that cash-living costs are lower, without implying that 
standards of living are lower. 

Many southern sawmill workers are not entirely dependent upon their cash 
earnings to provide for their needs; their transportation Costs may be slight or 
nonexistent; they may supplement their income with produce from a garden 
plot; they may raise poultry and livestock. Other such services that go into the 
Department of Labor’s cost of living index such as medical care and hospitaliza 
tion, water, light, fuel, and housing are obtainable for much less than in the 
major metrepolitan areas and often for only a nominal charge. Many services 
and facilities are available to employees of the southern lumber industry during 
periods of enforced idleness caused by weather or economic conditions—benefits 
not available from their employer in the metropolitan areas, Since these factors 
do not enter into considerations of a higher statutory rate for the country as a 
whole, the law wreaks inequities to southern employers. 

In the final analysis, the standard of living enjoved by the American worker 
is to be measured by his real wages—that is, purchasing power. These wages in 
turn are directly related to his productivity or man-hour output. It is high 
productivity of individual workers that has brought our Nation its high standard 
of living. 

If Congress passes a law increasing the minimum rate of pay, it does not 
thereby legislate an increase in preductivity or establish a floor below which 
man-hour output will not fall. Legislated wages have nothing to do with man 
hour output, although it is recognized they will stimulate other ways of increas 
ing it. Legislated wages are merely arbitrarily or politically imposed demands 
for more money—demands which under the normal operation of a free-enterprise 
system should be related to the particular enterprise and accomplished by indi 
vidual or collective bargaining between the employer and his employees, 

Legislated wages that are not accompanied by increases in productivity can 
lead only to higher production costs and higher prices. If a competitive industry 
cannot maintain higher prices, marginal enterprise wil lbe destroyed or cur- 
tailed. Production and employment are thereby destroyed or curtailed. On 
the other hand, if higher prices can be maintained, they in turn will offset the 
very gain that the legislated wage was intended to secure in the first place 
improvements in purchasing power of low-income workers. Because of these 
defects of the statutory approach to minimum wages and the great dangers 
involved in applying it to an industry such as ours, the southern hardwood 
industry is opposed to any further increase in the statutory minimum wage 
under the Fair Labor Standards Act. 


STATEMENT OF THE NATIONAL LUMBER MANUFACTURERS ASSOCIATION SUBMITTED 
TO SENATE COM MITTEE ON LABOR AND PuBLIC WELFARE ON PROPOSED AMENDMENTS 
TO THE FArrR LABOR STANDARDS AcT 


The National Lumber Manufacturers Association, which is a federation of 
16 regional associations of lumber manufacturers located throughout the United 
States, is opposed in principle to the Federal Government legislating wages and 
hours of work. Its policy in this respect, first adopted at the time the so-called 
Fair Labor Standards Act was enacted, hes heen repeatedly reexamined and 
reendorsed as a sound expression of principles to which the American lumber 
industry adheres. That policy is 

“We oppose the principles of legislating wages and hours of work by Federal 
law. This type of Federal control, as now embodied in the Fair Labor Standards 
Act and the Walsh-Healey Act. is fundamentally unsound and in the final analysis 
will be a disservice to those whom it purports to benefit. It is inherently infla- 
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nary. Its fixed minimum wage stifles industrial expansion, discourages the 
establishment of new businesses which provide economic opportunity, and pre- 
ents the free flow of capital into all areas and regions of the Nation. We urge 
hat these laws be repealed.” 

In a firm belief that the legislating of wage is not a proper function of the 
Federal Government, we also are strongly opposed to any increase in the statutory 
minimum rate. The association’s policy in this respect was reviewed and re- 
indorsed by its executive committee on February 28, 1955. 

By and large, the greater portion of the lumber manufacturing industry is 
not directly affected by the Federal minimum wage nor immediately concerned 
with the effect of a higher one. In fact, the lumber industry in the West, which 

counts for more than half of the Nation’s total lumber production, has one of 
he Nation's highest industrial wage structures, its average hourly earnings in 
1954 being $2.17 as compared to a 81.81 average for all industries. But another 
substantial segment of the industry—the southern region, which accounts for 
about 80 pereent of the Nation’s lumber production—is directly concerned with 
the Federal minimum wage and will be seriously affected by any increase in the 
present statutory minimum rate. 


CHARACTERISTICS OF THE LUMBER INDUSTRY AND LACK OF GEBOGRAPHICAL 
CONCENTRATION 


A 1948 study by the Wage and Hour Division of economic factors bearing upon 
the minimum wage in the lumber industry pointed out that, unlike most manu- 
facturing industries, the lumber industry is not concentrated in heavily indus- 
rialized areas of the Northeastern and Lake States and that the proportion of 
umber industry workers to total wage earners is small in the North as com- 
pared to the South. The lumber industry is essentially and predominantly a 
small-business industry. Of the 65,000 or more sawmills located in all parts 
of the United States, less than 200 are in what might be called a “large” category 
ind more than 60,000 are definitely classified as “small.” Studies of the Federal 
Trade Commission reveal that lumber is the least concentrated of all manufactur- 
ing industries, yet ranking third in 1950 in terms of total employment among 
447 manufacturing industries. The four largest companies in the lumber indus- 
try account for only 4 percent of the total employment in the industry. The 
following table shows how relatively farflung employment is in the lumber 
ndustry as compared to the concentration in the top two manufacturing 
industries : 


Total em- 
Industry otal em 
’ ployment 


Motor vehicles and parts__ . 721 
ee] works of rolling mills_- 
Sawmills and planning mills 


000 
14, OOO 
459, OOO 


= 

The above figures with respect to sawmills and planing mills do not include 
more than 200,000 employees in millwork, cooperage, plywood, wooden box, 
and wood-furniture plants which also generally are small local enterprises. 
The same relationship is reflected when the concentration is expressed in value 
of product, the four largest companies accounting for only 4 percent of the 
umber industry's total product. 


THE 1954 ECONOMIC REPORT OF THE PRESIDENT POINTS OUT THAT THE STATUTORY 
MINIMUM WAGE DOES NOT GET TO THE HEART OF THE PROBLEM OF LOW ANNI 


AL 
INCOMES AND, IMPLIEDLY, HAS INHERENT DANGERS 


For a summary of the complex reasons why Federal legislation of a minimum 
wage is unsound and a disservice to those it purports to benefit, we need go 
no further than the President’s Economic Report to the Congress of 1954. We 
assume the report reflects the collective wisdom of the Council of Economic 
Advisers, which has the economic facts of the entire Nation at its disposal to 
carry out its job under the law of advising the President on economic policy. 
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In essence, the Economic Report states that the following elements should be 
considered in dealing with the problem of low income (which the Federal mini 
mum wage law is intended to cure)— 

1. Low annual incomes are not caused solely by low wages; nor are 
high incomes assured by high hourly rates. 

2. A minimum legal wage does not benefit the worker if it pushes up 
the whole scaffolding of wages and the cost of doing business, thereby leading 
to inflation of living costs, the loss of jobs by the least productive workers, 
or destruction of the marginal entrepreneur. 

3. Low-pay industries are often those with modest profits and with limited 

opportunities to increase man-hour output and to absorb rising costs. 

4. A substantial portion of low-income families are self-employed ; a higher 
minimum does not help the self-employed but may increase their costs. 

5. Improvement of income is best approached by developing greater skills 
and mobility; improvements in efficiency of both employer and employee 
ure more important than the minimum wage in providing an escape from 
poverty. 

While the foreging elements apparently were cited in the 1954 Economic Report 
to show why a higher minimum wage should be approached with caution, 
the lumber industry believes in fact that they are better reasons why the 
Federal Government should not be in this field at all. More important con 
siderations involved in bettering low annual incomes, taken with inherent eco 
nomic dangers that are involved in raising the statutory wage floor, add up to 
why the lumber industry regards Federal legislation of wages and hours as a 
disservice to those it purports to benefit. 

In addition to the economie deficiencies of a statutory minimum wage, the 

Xconomic Report of the President gives tacit recognition to the political evils 
of the law in stating— 

“We must not proceed—as has happened at times in the past—to ignore some 
workers and pretend to aid others, while in fact raising their cost of living and 


reducing their chances of employment.” 


WAGES AND HOURS APPROPRIATELY BELONG IN THE FIELD OF COLLECTIVE AND INDI- 
VIDUAL BARGAINING, WITH GOVERNMENT PARTICIPATION LIMITED TO THE EXTEN’! 
NECESSARY TO AFFORD LEGAL PROTECTION TO THE BASIC RIGHTS OF EMPLOYERS 
AND EMPLOYEES 


The lumber industry thinks that the determination of wages and hours appro 
priately belongs in the field of collective and individual bargaining between 
employer and employee. It endorses Government participation here to the extent 
necessary to afford legal protection to the basic rights of employer and employee. 
The association’s policy in this respect is the same as that expressed by the 
President in his state of the Union message of February 2, 1953—namely, that 
our whole economic system and its strength is based upon an atmosphere of 
freedom and an abhorrence of direct and arbitrary controls and that— 

“* * * American labor and American business can best resolve their wage 
problems across the bargaining table.” 

This expression of economic philosophy was made by the President in telling 
the Congress why he would not seek a renewal of wage and price controls, 
which he had terminated by Executive order. The lumber industry does not see 
any logical reason as to why ceilings imposed upon wages under the law are any 
less offensive than statutory floors imposed by law. If one is offensive to 
an atmosphere of freedom, then the other is also. And they both in fact are. 


A FEDERAL STATUTORY MINIMUM WAGE IS AN UNNECESSARY CENTRALIZATION OF 
POWER AND AN UNWARRANTED INTRUSION UPON ECONOMIC PROBLEMS THAT ARE 
REGIONAL AND LOCAL IN NATURE 


As recently as April 5, 1955, the Secretary of Labor in a public address stated 
that the President “* * * has called a halt to this drive for centralization 
(referring to the Federal Government’s activities in developing labor-standards 
legislation).” He said that for 20 years proponents had been hammering away 
at the Federal Government to improve labor standards through Federal legisla- 
tion as being an easier way of doing it than to wage 48 separate legislative 
battles. 

Proponents of a minimum wage often claim that there is no difference in 
tiving standards between areas. Secretary of Labor Mitchell impliedly and ex- 
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pressly refuted this when he referred to “* * * the real differences which exist 
hetween our 48 States in terms of average wages, living standards, working 
-onditions, basie schooling facilities, geography, climate, and so on.” He stated 
also that a Federal labor-standards law needs to be geared to all the States and 
therefore often fails to meet the specific needs of many States. He reiterated 
that the philosophy of the administration is that the responsibility for labor 
tandards legislation should be concentrated in the States since they best know 
;heir own needs. 

When these remarks are weighed in connection with the present proposals, it 
ould appear that these proposals are exactly What the President was warning 
he Congress to avoid when he stated in his state of the 
February 2, 1953: 

‘The determination of labor policy must be governed not b 
political expediency but by the finest principles and convictions 


Union message of 
the vagaries of 
HE FAIR LABOR STANDARDS ACT HAS BEEN DESCRIBED 


NATIONAL POLICY BECAUSE IT I8S INCONSISTEN 
SYSTEM IT IS SUPPOSED TO FOSTER 


AS A MAJOR MISTAKE IN 
i WITH Till KIND OF ECONOMIC 


Bconomic studies of the effect of Federal minimum-wage legislation are not 
jumerous, but one economist of national repute has given serious consideration 
o it since the Fair Labor Standards Act was passed in 1938. Appearing before 
he Llouse Labor Subcomunittee in 1947, Dr. V. Van Sickle said that after several 
years’ study he had concluded that the wage-hour law was a major mistake in na- 
tional policy. In his recently published Introduction to Economics (D. Van Nos- 
strand Co., 1954; coauthored with Rogge), Dr. Van Sickle devoted two full chap- 
lers to national wage policy and the Fair Labor Standards Act and concludes that 
he law is inconsistent with the very kind of economic system it is supposed to 
foster; that while supporters of the kiw may feel it promotes social justice, 
hat actually it serves to protect the wealthy against the lower-income regions. 
\pparently, several years of further study have fortified the belief he expressed 
in 1947. His conclusions support the lumber industry’s belief that Federal 
egislation of wages and hours is fundamentally unsound and a disservice to 
those it purports to benefit. 


\ LEGISLATIVE WAGE FLOOR MAY MEAN DENIAL OF ECONOMIC OPPORTUNITY TO BOTH 
EMPLOYER AND EMPLOYEE; THE MANNER IN WHICH IT WOULD ACHIEVE ITS COM- 
MENDABLE OBJECTIVES CANNOT BE JUSTIFIED AS A MATTER OF PUBLIC POLICY 


Stated simply, a legislated wage floor Ineans that private enterprise can neither 
find employment for itself nor create employment for others unless the prospeec- 
live employer meets an arbitrary standard imposed without regard to the 
circumstances. 

A legislated wage floor is a curb on opportunity to create production, wealth, 
and employment where it might not have previously existed. It forces the 
possible beneSciary of such enterprise to a still lower standard of living—that 

forded by unemployment pay, Government relief, or charity. 

There are, of course, economic theorists who would justify such a legislative 
policy on the ground that in the long run it will be a “net social benefit’ to 
destroy enterprise that cannot meet the arbitrarily imposed wage standard. If 
this is the purpose of the Fair Labor Standards Act, it is a harsh economic rule 
Which ignores the rights of human beings and, as a matter of public policy, 
treats them as chattels. The lumber industry feels certain 
Congress nor the American people would endorse such a harsh program, which 
Would go far toward destroying both incentive and existing private enterprise 

| any areas. 


that neither the 


IfERE IS NO EVIDENCE THAT 


LOW-INCOME WORKERS HAVE RECEIVED A I 
FROM A 


LASTING BENEFIT 
STATUTORY WAGE FLOOR BUT TO THE CONTRARY MAY HAVE BEEN HARMED 


There is no evidence that American workers and their families ever received 
iny benefit from a Federal wage floor that was not transitory in nature. 
of the Department of Labor reflect the inability to measure the imnact of a higher 


Studies 


minimum wage because of the imponderable factors involved. The Depart 
ment’s studies te date have been concentrated on low-wage industries where the 
lnmediate effect of the wage floor was most appaent, but even here they concede 
‘hat other economic factors at work have obscured the results. 


The Department's 
conelusions are that they just don’t know. But 


it cun be said that a statutory 
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wage is a dangerous thing to tinker with—-and that may be easily implied from 
the cautious overtones of the 1954 report of the President's Council of Economic 
Advisers (summarized above) and the stressed importance of properly timing any 
further increase. 

There is, on the other hand, evidence that an increase in the statuory wage 
floor only provokes a proportional rise in prices and that real wages—-which js 
what fair labor standards legislation is really concerned with—remain unchanged, 
So the only result is inflation that hurts the wage earner, particularly the worker 
with fixed income or the prospective worker who finds gainful employment denied 
because of an arbitrary floor on wages. There is reason also to believe that 
the threat of repeatedly legislating increases in the minimum wage may be a 
deterrent to voluntary increases because of the fear of being obliged to give 
further increases to maintain traditional differences between the lower and 
higher paid workers, 

In conclusion, we would like to stress that the Fair Labor Standards Act has 
not been tested under business conditions which would demonstrate, we believe, 
other unsound economic principles it embodies. During most of the 17 years 
since its enactment we have been in a war economy or one characterized b) 
extraordinary defense spending, increasing productivity, and inflated values 
These and other factors have combined to almost totally obscure the effect that 
the legislated wage floor has had upon employment, wages, prices, and purchas- 
ing power. Unfortunately—because inflation has enabled many low-wage indus- 
tries to take the statutory floor in their stride—many persons have been lulled 
into believing that the Federal minimum wage has actually contributed to the 
welfare of low-income groups. 

The lumber industry views with considerable apprehension the current pro- 
posals to again raise the statutory floor. This appears to be deliberately flying 
in the face of the unknown for no sound economic reasons, The welfare of 
hundreds of Communities and thousands of workers are dependent upon the 
lumber industry's ability to adjust freely and promptly to the normal operations 
of our competitive free enterprise system. This it cannot do with the Federal! 
Government injecting itself into so fundamental a matter as wages. 

We believe that there is sufficient doubt as to the direct and indirect conse 
quences of legislating a wage floor that a careful and unbiased study should be 
made of the entire subject to determine whether the Fair Labor Standards Act 
should be retained. We believe such a study will clearly show that such legisla- 
tion is unsound and actually hurts those it is intended to benefit. 

In the meantime we are opposed to any increase in the statutory minimum. 


Mr. Ketxioee. The southern hardwood industry is closely allied 
with southern agriculture. Its timber comes largely from farm wood- 
lots and nonindustrial forestland, and it furnishes substantial off- 
season employment to farm workers and farm owners. 

The lumber industry, 1 in general, and the southern hardwood indus 
try, in particular, is a small-business industry. The four largest 
companies in the lumber industry account for only 4 percent of “the 
production, as compared to more than 50 percent in most major indus- 
tries. Of the 65,000 or more sawmills in the United States, more than 
60,000 of them are very small. Probably not more than 200 fail to 
qualify as small business under definitions set up by Federal agencies. 
Southern pine and southern hardwood account for the 24,000 mills 
in the South. My industry is closely allied with southern pine, many 
of these mills producing both species of lumber. 

Since the southern-pine industry has presented an economic analysis 
of the effect of an increase in the minimum wage on that industry, 
we believe that the facts therein will apply gener rally to the southern 
hardwood industry. To avoid repetition, we request that its state- 
ment be considered in connection with this presentation. 

The southern hardwood industry is strongly opposed to an increase 
in the minimum-wage rate. The character istics of the industry, and 
the conditions under which it operates, are such that a realistie and 
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not an arbitrary legislative approach must be made to the question 
of wages. It is a highly competitive industry. Prices set by supply 
and demand and wages must be related to a great many changing 
factors. This 1 1S understood by the employer and his employees, and 
can best be resolved by them through individual and collective-bar- 
vaining processes. Higher wages can be justified only when they 
can be related to manufacturing costs and selling price. 

A minimum-wage rate is inflationary and pushes up wage costs all 
along the line, within companies, within industries, and between 
regions. It sets into motion increases in costs far beyond the category 
of workers it is intended to help. Such costs are not related to 
increased productivity, or the price of our product. 

[ might point out that just this week a study by the Legislative 
Reference Service of the Librar y of Congress was inserted in the Con- 
eressional Record which pointed out that minimum-w age legislation 

“apparently has not appreciably reduced wage differentials among 
the several sections in the country or among different occupations.” 

An arbitrary increase in the minimum-wage rate by law does not 
carry a promise or guaranty of employment which, in the final 
analysis, is the answer to the welfare of the individual worker and 
his family. Two factors determine whether or not marginal em- 
ployees will be kept on the job at a higher wage rate; first, whether 
the employer obtains a higher productive return from the employee, 

or, second, whether he can get a higher price for his product. 

Wages are a greater part of production costs of hardwood lumber 
than in most other industries. Opportunities to offset higher wages 
with improved equipment are few and these are costly. 

The quality and location of trees remains unchanged; so does the 
grading and marketing of lumber. Both are laborconsuming. Cap- 

ital required for mechanization is always a stumbling block for small 
clea Most operations are small mills; in fact, only a quarter 
of the 24,000 southern mills have more than 8 employees. 

We have a tough fight to maintain our markets. Our competitors 
have better opportunity for reducing labor costs through mechaniza- 
tion and volume production; for example, plastics and aluminum, 
not to mention all the basic metals and a multitude of other construc- 
tion materials. Our costs are affected by weather and other condi- 
tions beyond our control. The administration, in recommending a 
90-cent minimum, has indicated that low-water industries can offset 
their costs by greater efficiency. This cannot be done in the lumber 
business. The report of the Department of Labor on the results of 
the 1950 minimum-wage increase points out that “few mechanical 
devices are profitably adapt: able to the operation of the smaller mills.” 

A higher statutory minimum would put the industry on an uneasy 
basis with little or no leew ay to weather even a small decline in our 
markets. 

The southern lumberman may well be apprehensive over legis- 
lation which arbitrarily raises his labor costs. Wage rates have been 
rising, and, through negotiations based on conditions in each area, 
have ‘improved the income of the worker and still allowed the industr y 
to be competitive. 

The southern lumberman is also apprehensive because he is usually 
in a small community of which he is an intimate part. He feels a 
strong obligation to maintain usual employment which may be vital 
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to his area. There is an ever-present danger that a higher minimum 
wage will cause serious unemployment in sawmill communities. This 
remains a sound argument against legislating such an unknown fac- 
tor. The argument is not discounted by the fact that wartime infla- 
tion made it easy to absorb the past increases brought about by agency 
or legislative action. 

A legislated increase in the minimum wage does not increase pro- 
ductivity or established a floor under man-hour output. Legislated 
wages have nothing to do with man-hour output. Legislated wages 
are merely arbitrarily or politically imposed demands, demands which, 
under sound business management, should be related to the particular 
enterprise and accomplished by individual or collective bargaining 
between the employer and his employees. 

Legislated wages that are not accompanied by higher man-hour 
production can lead only to higher costs and higher prices. If a com- 
petitive industry cannot maintain higher prices, marginal enterprise 
will be destroyed or curtailed. Production and employment are 
thereby destroyed or curtailed. 

I ae that, without any statutory increase, wage rates will find a 
level that will maintain the most employment and the greatest income 
to the workers in our industry. Because of the defects of the statu- 
tory approach to minimum wages, and the great dangers involved in 
applying it to an industry such as ours, the southern hardwood in- 
dustry is opposed to any further increase in the minimum. 

Thank you. 

Senator Gorpwater. Thank you very much. 

I want to ask you one question that came up right at the end of your 
statement. 

You say “because of the defects of the statutory approach to 
minimum wages.” Would you care to briefly outline what you think 
are the defects of that approach ? 

Mr. Ketxoce. Perhaps the word “defects” was ill chosen. I meant 
merely for all the purposes, all of the things that I had outlined here, 
that we do not think it is advisable. We do not believe—I am more 
or less repeating what I have said in here—that our competitive 
situation will not allow us to increase the prices of our products to 
offset it. I think there is grave danger that it would curtail employ- 
ment in our industry. 

As I say, the word “defects”—TI really meant for it to imply all of 
the things that have been pointed out here. 

Senator GotpwatrrR. Do you feel that the Federal Government has 
uny business in the field of minimum wage and maximum hours? 

Mr. Ketioce. I don’t know that I am qualified to answer that ques- 
tion. I accept the fact that they are in it, since I think that is the 
sensible thing for me to do, and to only in my own small way express 
my opinion as to how they should continue in a situation that we are 
already in. 

Senator Gotpwater. Do you mean to say that as long as they are 
in it, and there is not much we can do about getting them out, that we 
must proceed to see that the less damage is done to the law of supply 
and demand in the free-enterprise system ? 

Mr. Ketroce. I think that sums it up very well. 

Senator Gotpwarrr. I believe you answered this, but I would like 
to get it more clearly in the record: Do you feel that too great an 
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increase in the minimum wage might have the probable effect of 
creating unemployment in industr y! 

Mr. Kentoce. I do. Definitely. 

Senator Gotpwarer. That is all the questions that I have. Unfor- 
tunately there are no other members of the committee here. 

I want to thank you, Mr. Kellogg, for taking your time to come 
here and testify on this important legislation. 

Mr. Ke.ioce. I thank you for the opportunity. 

Senator Gotpwarrer. Now, Mr. E. R. Thomas, of St. Louis, Mo. 

Mr. Thomas, we welcome you here. You may proceed in any man- 
ner that you see fit. 

Mr. THomas. Thank you. 


STATEMENT OF EDWIN R. THOMAS, PRESIDENT, THOMAS & PROETZ 
LUMBER CO., ST. LOUIS, MO. 


Mr. Toomas. My name is Edwin R. Thomas, and [ am president of 
the Thomas & Proetz Lumber Co. in St. Louis. 

I am also president of the Calion Lumber Co., at Calion, Ark., 
which is our southern operation, located approximately 12 miles north- 
east of E] Dorado, Ark., on the banks of the Ouachita River. 

I may give you just a little history of our company, to give you a 
little bs wkground. 

My father started the business in 1893 as a very small company, 
called the Thomas & Proetz Commission Co., and he operated it as an 
individual, and then in later years it became incorporated, and then 
si 1906 we got our first sawmill down at Belzoni, Miss., and then 

e became sawmill people, so today, although I am represented here 
as the Thomas & Proetz Lumber Co. in St. Louis, we are the sales 
organization for our sawmill, and we have a wholesale distribution 
vard in St. Louis, in conjunction with that representation of our own 
mill. 

Our mill at Calion, Ark., as I stated, is on the banks of the Oua- 
chita River. It is a 7-foot band mill, and is a fairly large operation 
in the sense that we are censiderably larger than the average hard- 
wood mill. 

i might just briefly describe our operation in this sense: We own 
timberland up and down the Ouachita River, on both sides of the river 
in many eases. In our original purchase back in 1916 I think we 
hought 10,000 acres, and then as years came on we bought other acre- 
age until today we own 44,000 acres. It is all sw ampland. It is the 
bottom land, you might say, which is very rich soil, and fast-growing 
hardwoods. Our mill being located on the banks of the river, and our 
timber holdings up and down the river, made it possible for us to 
operate a barge line, which we do, and we have our own barge equip- 
ment and towboats. 

We, therefore, supply our mill when we are cutting on our own tim 
ber, by barge. This gives us a comparatively competitive operation. 

It so happens that we have cut over our 44,000 acres now just about 
three times, and we haven’t very much large timber left on it, so we 
are on a program now of trying to let our timber grow. 

Yon know it took us lumbermen a good many years to find out that 
timber grew. We sort of thought that it didn’t grow very fast, and 
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it used to be the policy of get in and cut and then get out. In fact, 
that is what happened to us over in Mississippi. We got in and cut 
the timber over there, and got out, and that is the reason we are now 
in Arkansas. 

I might say that on our operation, even logs that are brought in by 
truck are brought to our mill at the same location as the barge is 
brought in by water. We have a locomotive crane there that takes 
the logs off of trucks, dumps them into the river, cleans off the dirt 
and sand so that it doesn’t grind our saws too badly, and then they 
are put on a conveyor, and go up into the mill. 

Our lumber, after it passes from the saw, goes on rolls, down to a 
large, long conveyor, and it is conveyed from our sawmill across a 
pond, which is our source of water for our boilers, over to our sorting 
shed. That is a distance of about 1,500 feet, I would guess, so that 
the lumber is mechanically handled, you might say, from the time it 
leaves the truck, or the barge, and goes through the mill. Then when 
it is sorted at the sorting shed, which is a very long shed under cover, 
the lumber is pulled off into piles and as to grade and thickness. Then 
a straddle buggy, or carrier, picks it up and takes it to the lumber yard 
where it is air dried. We do not have kilns. The lumber has to be 
air dried for about 6 months, or longer, if possible, and then it is put 
up in, you might say, pallets, so that our lift truck can take it down, 
either take it to our planer, or cut-up shed, which we have also develop- 
ed in recent years, and cut up then and in some cases into sizes that 
the furniture people use, or it is shipped out in carloads and taken 
to the loading point by carrier. 

We therefore have, I think, I might say—and I am going into this 
detail to give you an approximate idea of the way we handle it to 
show you that our costs, I think, are just about as low as we can possi- 
bly get them. We would love to get them lower. Maybe we can. We 
are always trying to do it. 

I estimated here—I should say that I got figures from our mill. 
My son, Charles E. Thomas, is assistant manager down there, a young 
man who is just learning the lumber business. He has been with us 
now for about 3 years. It is his grandfather that started the business. 
Ile gave me the figures on what a 90-cent minimum would mean to 
us, and, briefly, it would mean a payroll increase of 12 percent, or ap- 
proximately $2.50 per thousand board-feet, and the amount of lumber 
shipped in 1954 was 14,398,000 feet. That doesn’t mean we produced 
that much, but that is what was shipped in 1954. 

On the basis of $1 minimum, our pay-roll increase would be approxi- 
mately 2214 percent, or approximately $5 per thousand. 

I might also add here that we ae 123 men in our sawmill yard 
and in our cut-up plant, and I might say that this cut-up plant was 
built with the express purpose o futilizing as much as possible of our 
low-grade lumber. That 1s always the problem in a sawmill, to get 
rid of your low-grade—what to do with it—so it was built with that 
purpose, and it does utilize all of our low grade, into crates and pal- 
lets. We nail up crates, and we ship them by carload to various parts 
of the country. We do it competitively, but in being competitive we 
net, very little for our lumber, but we net a lot more than we would 
net if we just sold it for dunnage, or some other purpose. 

I want to state here that the efficiency of our labor versus competing 
materials—and when I say “competing materials” I mean aluminum, 
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steel, hardboard, and what not that is constantly coming into the 
market and destroying our market, let us say—we have good labor, 
but it is more or less that which we draw from farm communities, and 
| would say that after training our labor is good, but it doesn’t or 
cannot compete as readily with ‘the labor of the k: arger highly mechan 
ized companies that I mentioned. 

The South, as you probably know, is a timber-growing, agriculture, 
and cattle raising area, and some of our men work part time. They 
have their own farms. That has been brought out in some of the other 
testimony. 

As vou also know, there is new industry moving ee the South. 
This has been going on for some time. The reason for it, I think, is 
because they are vetting down close to the base of raw ae As 
you know, freight rates have gone up tremendously. One of the 
reasons we put in this cut-up plant was so we could cut lumber to size 
and do away with the waste material. If we ship No. 2 and No. 3 
common oak and gum up to factories in the north, they pay the 
freight on the w aste, and then they have a higher labor cost up there, 
also, and their resulting product cost is higher. 

As new industries move into the South—and they have highly 
trained labor—they pay them more; consequently we in turn are 
paying our men more. As they become trained they are paid more, 
and, naturally, with new industry coming down we have that compe- 
tition, and we have to meet it, and we are doing it to the best of 
our ability. 

We have to meet these local wage rates as they rise. 

Now, raising a minimum wage is fundamentally, I think, inflation- 
ary, and inflation, as we all know, is not good for anyone. It is not 
good for the laboring man. It isn’t good for anyone else, because 
his buying power decreases, and I think that the answer to this whole 
thing is to let us go along as we are going now. We are raising wages 
as the men are able to perform, and as competition comes along. That 
is the way we have to do it. 

The big thing, too, is substitutes for lumber. That has been one 
of our big problems. I might add that one of our biggest accounts used 
to be the radio and television cabinet business and, to give you an 
example on that, there is something like 800,000 feet of lumber at one 
plant in the east, part of which we shipped, that they are trying to 
cell back to us because they no longer use eight-quarter quartered : sap 
gum or six-quarter quartered sap gum. They have gone to steel, 
hardboard in some cases, and have eliminated lumber completely. 
That is just one of our problems. 

As you know, plastics and what not have gradually worked into our 
markets, also. That is one of our big problems, so I say if the mini- 
mum wage is increased eventually, that means we will have to raise 
the price of our product. We can’t do it immediately, but gradually 
as the economy rises our prices of lumber will rise, and that helps 
to price us out of the market, and more substitutes come in. 

I think the price of lumber today is high enough. In building and 
everything there is a boom. We get the effect. of that indirectly. 
Hardwoods go into the flooring and flooring in turn into the home, 
and the home has to be furnished with furniture, and our lumber 
goes into furniture. That is our outlet. 
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Gentlemen, I think I have just about covered it. I am sorry I 
took this much time. 

Senator Gotpwater. That is all right, sir. 

I have one or two questions here that are short. 

You said that the 90-cent minimum would mean a 12-percent in- 
crease in your wages or cost of doing business ? 

Mr. Tuomas. In our wages. Our pay roll, I think I said. 

Senator Gotpwater. And $1 would be 2314? 

Mr. Tuomas. Twenty-two and two-thirds. 

I meant by that that those that were getting 75 would go up to 
90, and then a corresponding increase above that for the necessity of 
raising others that would have to be raised. That is the way that 
is figured. 

Senator Gotpwater. The push-up? 

Mr. Tuomas. That is right. 

Senator GotpwaTrer. Can your profits absorb these increases? 

Mr. Triomas. If you want to know the result, if you take last year, 
cur profits were just about $2.50 a thousand, what this increase would 
mean. 

Senator Gotpwater. Two and a half dollars a thousand? 

Mr. Tuomas. That is right. 

Senator Gotpwater. A thousand board-feet ? 

Mr. THomas. Per thousand board-feet. In other words, if you 
would raise the minimum to 90 cents, through 1954—if it were raised 
through 1954 to 90 cents, we would have operated without a profit. 

Senator Gotpwater. That is your gross profit or net? 

Mr. Tuomas. That is our net before taxes. 

Senator Gotpwater. So in order to take care of a minimum wage 
increase of $1.25 or $1 or 9 cents, you would have to add it to your 

rices ? 

F Mr. Tuomas. We can’t add it on. As you know, lumber is sold 
like wheat. It is quoted on the market. There is the Memphis 
hardwood market report, for example, and it is quoted every day as 
to what lumber is selling at on the basis of what is going on. Even- 
tually the price of lumber will have to go up, but we can’t say, “We 
have a minimum of 90 cents; therefore the price of inch first and 
seconds white oak will be raised $2.50 a thousand.” A buyer would 
laugh at us and say, “I am sorry you are up there. I can buy it at 
a dollar and a half less.” 

Senator Gotpwater. If it applied to the whole industry, eventually, 
in fact quickly, the prices would have to be adjusted or you would 
be out of business along with others. 

Mr. Tuomas. We wouldn’t operate at a profit on that basis for the 
year 1954. That is right. We can’t operate on a loss. We would 
just be on a break-even basis. 

Senator Gotpwater. There are people in this country that think 
you can operate without a profit, you know. 

Mr. Tuomas. We have done it some years. Plenty of them have. 
But you can’t go forevermore that way. 

Senator Gotpwater. They should have some experience trying. 
It is a little uncomfortable. 

Mr. Tuomas. It is hard to build up a surplus today, too. We found 
that out. 
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Senator GotpwaTer. You mentioned crates. You use them for 
what ? 

Mr. Tuomas. They are used for crating various products like re- 
frigerators, say for export shipment, say for automobiles, that are 
shipped export. We will cut stuff to size and bundle it and send it up. 
In that case it wouldn’t be nailed, but where we nail them together 
they are used for items like that. . 

Senator GotpwaATER. So, as you had to raise your prices you would 
have to charge more for crates? 

Mr. Tuomas. That is right. 

Senator Gotpwater. The refrigerator people would have to absorb 
that in their costs, and when you add all of the other results of a too 
high increase, the ultimate consumer pays the bill ? 

Mr. Tuomas. That is right. 

Senator GotpwaterR. That is all I have, Mr. Thomas. I want to 
thank you on behalf of the committee for coming. 

Mr. Tuomas. Thank you very much for the opportunity to give 
you my personal views, and our company. 

Senator GotpwaterR. Thank you. 

The next witness is Mr. R. H. Hawes, general counsel of the Hard- 
wood Plywood Institute. Mr. Hawes, it is a pleasure to have you here 
with us. 

Mr. Gosnetn. Mr. Chairman, Mr. Hawes is unavoidably out of 
town. My name is John A. Gosnell. Iam his associate. With your 
permission, I will be glad to present his statement. 

Senator Gotpwater. It is a pleasure to have you, Mr. Gosnell. 


STATEMENT OF ROBERT N. HAWES, GENERAL COUNSEL OF THE 
HARDWOOD PLYWOOD INSTITUTE—PRESENTED BY JOHN A. 
GOSNELL 


Mr. Gosnetn. The Hardwood Plywood Institute has about 51 mem- 
ber companies in the States of Wisconsin, Michigan, Indiana, New 
York, Maine, Kentucky, Tennessee, Arkansas, Texas, Mississippi, 
Alabama, Georgia, Florida, South Carolina, North Carolina, and 
Virginia, 

[ am appearing for the members of the institute in opposition to 
increase in the minimum wage. The hardwood plywood industry is 
beset with difficulties arising out of the unfair competition from cheap 
imported plywood which have depressed prices and reduced sales of 
the domestic producers. 

For the reasons set out hereafter, the increase in labor costs result- 
ing from an increase in the minimum wage would compound the pres- 
ent difficulties of this industry in attempting to meet this unfair 
competition. 

In 1950 and again in 1951, over the protest of the industry, tariffs on 
plywood were reduced the maximum permitted by the Trade Agree- 
ments Act. As a direct result of such reductions imported plywoods 
produced with cheap labor have floooded the American market. 

Plywood imports from Japan have increased from 5.1 million square 
feet in 1950 to 289 million square feet in 1954, an increase of 5,500 per- 
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cent. Plywood imports from Finland have increased from 1.3 miil- 
lion square feet in 1950 to 32 million square feet in 1954, an increase of 
2,300 percent. Of the total plywood imports, Japan has 66 percent and 
Finland 7 percent; the 2 countries ship 73 percent of all plywood 
entering the United States. 

Both countries have wage rates considerably less than our minimum 
wage. In Japan the average wage of a plywood worker is 11 cents an 
hour for a 10-hour day. The total Japanese labor cost in 1,000 square 
feet of plywood is $4.17—$4.17 is approximately one-seventh of the 
labor cost in 1,000 square feet of American plywood. 

A survey of four American plyood plants shows that a 20 percent 
increase in the minimum wage would have the following results on 
labor costs. 

Percent increase in payrolls: 
Plant 1 
Plant ‘ ; 
a a eileen 
Plant 4 

These percentages represent a dollar increase in cost of approxi- 
mately $4.80 to $5. 5.20 per 1,000 square feet. 

A 20 percent increase in our minimum wage would exceed the total 
labor cost of a Japanese plywood producer for 1,000 square feet of ply- 
wood. 

In Finland the average wage of a plywood worker is 58 cents, ap- 
proximately two- thirds of our minimum. The Finnish labor cost 
per 1,000 square feet of plywood is approximately two-thirds of the 
domestic cost. A 20 percent increase would give the Finnish pro- 
ducer the additional advantage of having his ‘costs only one-half of 
the American producer. 

Imported plywood producers, due to the differential between their 
labor cost and the labor cost of an American producer, are able to sell 
their plywood in the United States at prices less than the American 
producer’s cost of labor and material. 

The unfair competitive prices of imported plywood, together with 
the tremendous increase in volume, has resulted in a decrease in prices, 
loss of sales, and a reduction in operating profits of the American pro- 
ducer. The unfair competition from imported plywoods forecloses 
price increases substantial enough to absorb additional labor costs. 
With a vanishing operating profit and no means to recover additional 
costs, the American plywood producer cannot stand an increase in 
minimum wage rates. 

The American hardwood plywood producers are sincerely and 
deeply concerned with the welfare of their workers. They live daily 
with the problems of maintaining sales in face of the unfair foreign 
competition from low wage countries. Their concern is to maintain 
the present level of employment in their plants at the present wage 
scales. 

The policy of lowering tariffs and increasing labor costs of Amer- 
ican producers is one of ‘doubling the penalty for plywood producers. 
One gives an unnecessary additional advantage to the foreign pro- 
ducers; the other increases a competitive disadvantage now the lot of 
the American producer. The tariff reductions have already made 
the American producer an easy mark for cheap labor countries. 
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We respectfully submit that an increase in the minimum wage will 
avgravate the effect of this unfair situation. Furthermore, we are 
opposed in principle to socialistic control of the basic factors of our 
economy. 

Thank you for the opportunity of appearing before you. Thank 
you very much. 

Senator Gotpwater. I have 1 or 2 questions here. 

You say that Japan has shipped 289 million square feet in 1954 and 
that Finland shipped 32 million. What is the percentage of those 
two figures together, of the entire plywood consumption of the United 
States ¢ 

Mr. GosneLL. I don’t have that figure, Senator. 

Senator Gotpwarer. Is it a sizable part of the total? 

Mr. Gosnevi. It was not included here. No. I might say this, 
that this subject of tariffs has just been reviewed in a hearing before 
the Tariff Commission, and all of this information has been compiled 
in the briefs, which are now pending before the Commission. 

[ will be glad to send you up copies of those briefs, with all of that 
information detailed in them if you would like to have them. 

Senator Gotpwarer. I would like to see the information on the per- 
centage of imported plywood to the total domestic consumption. 

Mr. GosneLu. Very good. I will be glad to send it to you. 

Senator Gorpwarter. If the suggested Reciprocal Trade Act goes 
through, you will be put in a worse position than you are today as far 
as being able to compete with foreign concerns ? 

Mr. Gosnetu. That is what we think, certainly. 

Senator GotpwaterR. That has a direct effect on your employees. 

Mr. Gosneu. It certainly does. 

Senator GoLpwarer. It has always been difficult to me to understand 
how some labor unions can be for lowering tariffs which imperils the 
employment of people. I never realized that you had such a bad 
competitive position with Japan and Finland. Iam glad you brought 
that out. 

[ don’t have any other questions. Thank you very much for ap- 
pearing. 

Mr. Gosnett. Thank you, sir. 

Senator GoLtpwater. The next witnesses today are Mr. J. Walter 
Myers, Jr., and R. J. Dedeaux of the Forest Farmers Association of 
Atlanta, Ga. Mr. Myers, it is a pleasure to have you here. Will you 
proceed in any manner that vou see fit ¢ 

Mr. Myers. Thank you, sir. 


STATEMENT OF J. WALTER MYERS, JR., EXECUTIVE DIRECTOR, 
FOREST FARMERS ASSOCIATION, ATLANTA, GA., ACCOMPANIED 
BY R. J. DEDEAUX 


Mr. Myers. Mr. Chairman, my name is J. Walter Myers, and I am 
executive director of the Forest Farmers Association of Atlanta, Ga. 
I am appearing before the committee, along with another witness, to 
present the views of our members on certain proposed amendments 
to the Fair Labor Standards Act as it presently stands. 

The Forest Farmers Association, incidentally, is an organization 
of timberland owners in 15 Southern States. There are some 3,700 
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individuals and companies affiliated with our association who ow: 
some 50 million acres of forest land in these States. The majority 
of these, incidentally, are small owners and operators. 

Speaking for these 3,700 individuals and operators, I would like to 
point out how certain of the proposed amendments would affect them, 

Actually, in considering most, if not all, of the proposed amend- 
ments, they would tend to hurt the small timber owner and operator 
more than anyone. 

That is, of course, within the timber industry. 

This, in itself, seems diametrically opposed to our American way 
of thinking, but before I have concluded, I believe you will agree that 
this point is well taken. 

Let’s consider for a moment the undoubted effect on woods opera- 
tions of eliminating the so-called 12-man exemption clause. 

Removal of this exempticn would merely add to the many problems 
already faced by the small-timber producer and operator. These are 
small-business men—by the very law itself, they cannot have more than 
12 employees—faced with increased bookkeeping headaches in an in- 
dustry or business which lends itself poorly, if at all, to precise record- 
keeping. Here we have isolated individuals and small crews working 
usually without immediate close supervision. Our second-growth 
southern forests, particularly, are such that it is seldom possible to 
use large logging crews, under the supervision of individual foremen, 
to harvest the timber. Actually, the situation lends itself best to a 
piece-work basis with workers paid on a production-rate schedule. 

And you will be interested to know that the workers under such a 
piece-work schedule on an average would receive considerable above 
the present 75-cent minimum wage. But to attempt to put such scat- 
tered individuals and small crews on a factory-type, clock-punching 
basis is well nigh unworkable. To force small operators to assume 
such difficult bookkeeping problems by eliminating the present 12-man 
exemption could well force many of these small producers and opera- 
tors out of business. 

The Forest Farmers Association certainly feels that the laborer 
should have his share of pay and benefits, but not under conditions 
which would drive the small-business man out of business. These 
small producers and operators at best are not able to compete with 
larger organizations in recruiting their labor force. 

Therefore, they must often depend on part-time and poorly trained 
workers. Fortunately, farmers and other agricultural workers are 
often available for seasonal or part-time employment on these smaller 
operations. Aside from other difficulties mentioned, though, to force 
such small operations to shut down would only deprive these farmers 
and other people of much needed employment. 

It might be well also to mention that the harvesting and processing 
of timber has much in common with the raising of other agricultural 
crops. Actually, timber is an agricultural crop and we, ourselves, 
consider it as such. Our organization, by its very name, is an organi- 
zation of forest farmers, and the areas where these crops are grown are 
called tree farms. 

In considering these agricultural aspects, one must bear in mind the 
seasonal factors involved. Work in the woods at best is uncertain, 
depending on rain, cold, floods, etc. Timber cannot be harvested every 
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day m the year and neither can many of the small- proc ‘essing plants 

operate during rainy nor extreme weather. Forest fires may likewise 
limit the periods when timber can be harvested and processed. Dam- 
anv areas may have to be harvested immediately if the timber is to 
be salvaged before insects and disease completely destroy it. 

At that point I might mention that in Gieteve recently we had a 
30,000-acre fire, that almost completely wiped out a State forest. 
Governor Griffin called on the various industries to assist in harvesting 
that area and it had to be harvested in a period of about 90 days. 

The companies and individuals were delighted to cooperate in meet- 
ing this emergency, but they had to work very long hours in order to 
salvage What amounted to about $250,000 worth of burned timber. 
On a wage-and-hour basis such a situation would have been difficult 
to handle. A great deal of work will likely be handled by small 
operators—a number of small operators—working on a small area 
basis. 

Because of these and other uncertainties, woods operators may be 
idle or forced to work unusually long hours, much as a in order 
to meet. the situation. 

Fr: ankly, we feel woods operations lend themselves poorly to rigid 
wage-and-hour provisions and they would actually be better treated 
along with other agricultural endeavors and completely exempt. But 
to remove the 12-man exemption would likely approximate a mandate 
for the small producer and operator to go cut of business, for this is 
what would be achieved in most instances. 

The same holds true to approximately the same extent for the 
present seasonal exemption. Woods work is agricultural work and 
we must face it—timber is not usually an annual crop, but it is an 
agricultural crop, nevertheless—and, consequently, subject generally 
to the same conditions of weather and nature as any other agricultural 
( rops. 

‘The tree farmer, be he large or small, is still a farmer, a man of the 
outdoors, and a slave to the elements. He's got to make hay while 
the sun shines, and this is most particularly true of the sm: all man. 

Our association also opposes the propos: als to increase the minimum 
wage. Frankly, as we see it, increased wages without increased pro- 
duction produces nothing but an accelerated inflationary spiral. 
forced increases in wages ‘would not necessar ily increase productivity 
of goods or buying power, and that is what will determine the gain 
to the laborer in the long run. 

l‘urthermore, to increase wages of woods workers would very likely 
decrease stumpage prices which could be paid to tree farmers for 
timber and could likely also increase prices of consumer goods. — 
one somewhere has to pay for this increase and, unfortunately, 
seems to us that it would be the small individual—tree farmer hice 
producer, woods operator, and, yes, the laborer—who would wind up 
paying a major share under these proposals. ‘These small people are 
already in a poor competitive position and we vigorously oppose any 
increase to their burdens. 

Therefore, the Forest Farmers Association would like to go on 
record as opposing any amendments in the Fair Labor Standards Act 
Which would change the present 12-man exemption—seasonal exemp- 
tion—or incr ease the existing 75-cent minimum wage. Furthermore, 
we believe serious consideration should be given to treating timber 
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under this act as an agricultural crop, as it rightfully is, and extending 
to woods operations the same exemptions from compliance with the 
Fair Labor Standards Act as are now extended other farmers. 

There is one other matter I would like to submit for the committee’s 
consideration. Our membership feels that the amendment offered by 
Senator Capehart to clarify the definition of “an employee’ is most 
desirable. As I understand it, this amendment would incorporate the 
definition of “an employee” as given in the Social Security Act and 
the National Labor Relations Act into the Fair Labor Standards Act. 
Such action would definitely be desirable in helping clarify natural 
confusion which has arisen on this point. 

I appreciate the opportunity to appear before the committee and 
present the views of the Forest Farmers Association. 

Senator Gotpwarrer. Thank you very much, Mr. Myers. I have one 
question that comes to my mind: Do you have itinerant workers in 
this phase of agriculture ? 

Mr. Myers. Well, there are part-time workers. I don’t know 
whether they would classify as itinerant workers. They live in the 
area itself and they may work intermittently on forest operations. 
Many of them are farmers, and in the off season they gain employment 
in woods work, some of them on their own place, and if they work as 
I understand it, on their own property for themselves, there is no 
difficulty concerning the Fair Labor Standards Act, but if they should 
work for someone else on another tract of timber, even part time, they 
come under the Fair Labor Standards Act. 

Senator Gotpwarrr. What I was getting at, we in the Southwest 
have itinerant or traveling farmworkers who, when the season is over 
in, say, Colorado, they move to California. 

Do you have a similar situation ? 

Mr. Myers. I don’t think we do, sir. I think we have intermittent 
workers, but not itinerant workers. By intermittent I mean the peo- 
ple who live in the general area and who gain a part of their livelihood 
through this woods work. 

Now if the 12-man exemption were taken off for any reason, why it 
would seem to us that it would destroy this supplemental work op- 
portunity that these people have. We have scattered second growth 
timber in the South. In many areas it is not feasible to work it with 
a big crew and a large operation would have to pass over these tracts. 
But there are certain seasons of the year, wintertime, for instance, 
when the farmers may have a little slack time and it may be possible 
to log that profitably, using a small part-time crew at a wage which 
may not be the same as the minimum. 

In other words, that exemption is helpful. That labor is inefficient; 
it is not permanent labor, and it is not well-trained labor, but those 
folks do need the money and they appreciate the opportunity to work 
on a supplemental basis and help bring their income to a little higher 
standard. 

Senator Gotpwarer. That being the case, where they are not itin- 
erant, but where they work seasonally within the same region, it would 
mean that you would have to, in your company, maintain complete 
records as required under the minimum wage? 

Mr. Myers. No, sir. We are an association of timberland owners. 

Senator Gotpwartrr. You are an association. I have got you going 
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to work. You would have to keep complete records for the worke1 
ond the next company would have to keep complete records for the 
worker and if he worked in another place in the course of a year that 
would be true also? 

Mr. Myers. Yes, sir. 

Senator GoLtpwatTerR. Forgetting the effect of the increase in wage 
to $1.25 or $1, would the average company in your association be able 
to absorb the cost of this recordkeeping in their present profit ¢ 

Mr. Myers. The difficulty is, this is a system, where most of these 
folks work for independent dealers or produc ers. Oftentimes these 
dealers and producers are individuals of very limited education and 
frequently they have difficulty in maintaining such records. You 
take on an operation where they employ 6 or 8 men, maybe, on an 

intermittent basis where one man may drop out, they hire somebody 
else and he works 3 or 4 months, and they keep it all, maybe, in a 
little black book in pencil, and he has no bookkeeper. He doesn’t 
know a great deal about keeping records, and oftentimes these folks 
just barely can read and write. 

Senator Gorpwatrer. Let’s say that this farmer—I shouldn’t have 
used company, because he is a farmer—let’s say that this farmer has to 
keep these records, because if he doesn’t under the minimum wage, 
le is subject to all the penalties. 

Mr. Myers. Yes, sir. 

Senator GoLtpwater. Would you say that he would absorb that in 
his present profit of operation ¢ 

Mr. Myers. I frankly believe, sir, that it would have a tendency to 
drive the small man out of business, and the effect of that would be 
that in some respects, the timber that we can now log, some of this 
scattered second-growth pine, which now has a market, would not 
he economically feasible for lar ge crews to operate. 

In other words, the recordkeeping business and the added worries 
in complying with the Fair Labor Standards Act, without this ex- 
emption, would place a very heavy burden on that small man. I don’t 
know that it would run all of them out of business, but I believe it 
would run quite a number. 

Senator Gotpwater. Are we safe in saying that there would have 
to be an increase in the price per board foot to the next man up, the 
next purchaser of the mill? 
| Mr. Myers. There are two possibilities: He could pay his labor 
CSS. 

Senator Gotpwater. He couldn’t do that. 

Mr. Myers. He couldn’t do that; so all that he could do would be pay 
less for his stumpage. In other words, the timber producer goes out 
and buys wood to be harvested and he would have less money available. 
if he had to pay his labor more. Therefore, he would have less mone y 
available to pay for stumpage. 

Where we are concerned, as timberland owners, is that these pro- 
posed amendments would tend to reduce the price paid for their 
timber crops and lessen the market that they have for their timber. 

Senator Gotpwarer. They would have to charge more for their 
timber. That is what I am getting at. 

Mr. Myers. W ell, I believe that they would not. You see there is 
a situation 
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Senator GotpwaTer. You mean the farmer wouldn't have to sell his 
crop at a higher price when his profit can’t absorb the increased cost 
of recordkeeping { 

Mr. Myers. I think, sir, maybe we have the same thought in mind, 
but actually, what I am thinking of is the independent producer, who 
is not necessarily a farmer. He could be a farmer and sometimes is, 
but he buys timber from the farmers, as a general rule, or other land- 
owners. 

Then he in turn sells it to a wood-using industry, and if this producer 
had to pay his crews more money, why he could pay less to the land- 
owners for their stumpage because he would have less money, unless he 
could get the wood-using industries to pay him more to cover his in- 
creased cost of labor. i le is a middleman and an independent pro- 
ducer, who if he has to pay his labor more, his costs go up, and he has 
one or two choices. He can charge the wood-using industries more for 
the wood he produces, providing they will pay it, or he can pay the 
timberland owner less for the timber he buys. Someone has to pay 
for it. 

Senator Gorpwarer. That is what I am trying to get at. This 
money doesn’t grow on those scrub pines down there. 

Mr. Myrrs. No, sir. 

Senator Gotpwater. Somebody is going to have to pay for it. 

Mr. Myers. Someone is going to have to pay for it and it looks like 
the small man. 

Senator GoLpwater. We have a sneaking suspicion the ultimate con- 
sumer will have to pay for it. He always does. 

Mr. Myers. That is right. Another factor, if the wood goes into 
the industries and they pay these independent operators more they 
will have to charge the ultimate consumer more, because they are 
paying more for their raw materials. 

Senator Gotpwater. That is just what I wanted to bring out. It 
has been well brought out in most of the testimony. I think it is 
proper that we do it, because unfortunately there is a school of thought 
in this country that thinks we can increase one end of this ball and 
not increase the other. They don’t realize that through the norma! 
operation of our system, both wages and prices go up constantly, that 
neither one can be jacked up quickly without very disastrous results 
to the other. 

Mr. Myers. That is right. 

Senator Gotpwater. Thank you very much. Do you have anything 
else you would like to say ? 

Mr. Myers. I would like to introduce our next witness, if I ntay, 
Mr. Dedeaux. I would like to file a statement, sir, from our president, 
Mr. J. V. Whitfield, just for the record, if I may. 

Senator GotpwaTer. Without objection, the statement will be re- 
ceived. 

(The statement referred to is as follows :) 


TESTIMONY OF J. V. WHITFIELD BEFORE THE SUBCOMMITTEE ON LABOR OF TIF 
SENATE LABOR AND PuBLIC WELFARE COMMITTEE, APRIL 29, 1955 


My name is J. V. Whitfield. I am president of the Forest Farmers Association, 
a small timberland owner, and a farmer, and my hometown is Burgaw, N. C. 

Speaking as president of the Forest Farmers Association and a small timber- 
land owner, I would like to mention several items concerning the proposed amend- 
ments to the Fair Labor Standards Act. 
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Frankly, I am greatly concerned, and the 3,700 landowners, operators, and 
other interested persons affiliated with our association are concerned with cer- 
tain amendments proposed to the Fair Labor Standards, Act and their possible 
effect. 

As we see it, the small owner and the small-business man stand to lose most 
should certain of these amendments be adopted. 

First, the “12-man” exemption was adopted originally to help the small man 
maintain a competitive position—and he really needs this consideration. For- 
estry and woods operations do not lend themselves readily to a fixed system of 
minimum wages and precise recordkeeping as required by the Fair Labor Stand- 
ards Act as it now stands. The smaller the operation the more particularly is 
this true. Our small men are already beset by multitudinous financial and 
recordkeeping problems. 

To add to this already heavy burden would only serve to increase his wor- 
ries and take away from the time he must spend making ends meet. I urge 
the committee to recommend retention of this exemption—the little man more 
than anyone else needs it. 

lurning now to the proposals to increase the minimum wage about the present 
75-cent level, I would like to state that our members are opposed to any move 
in this direction. First, the vast majority of labor is being paid far above this 
level. Yet to increase this level would almost certainly mean an across-the-board 
wage raise for almost all labor in America. Frankly, I believe that such an 
action could have a disastrous inflationary trend. 

First, I am foreed to ask the question—as Mr. Myers has—who is going to 
pay for this raise? It seems to me and to the 3,700 members of our Forest 
Farmers Association that the small man must pay a major share of any such 
compulsory and arbitrary increase. I say arbitrary because such a raise would 
not be predicated on increased productivity or more efficient work; every eligible 
laborer would automatically get it. 

but getting back to who is going to pay it. It seems to have to follow that 
in the forestry business timber purchasers could only pay less for timber pur- 
chased from us landowners or charge more for their finished products. In actual 
practice, then, these increases would be passed on to the general public—the 
small man. 

Actually, it would result in the laborer also paying for it, since the same factors 
will affect all operations and industry. 

Our 3,700 members feel that labor should have a fair wage, but that wage 
should reflect to a degree his increased efficiency for an increased wage without 
increased productivity—particularly on a nationwide basis as these several bills 
propose—is a false increase with little or no benefit even to the laborer himself. 

Our association has always been against a forced wage. We do not believe it 
is in consonance with our American way, where a man theoretically has an 
opportunity to advance by the merits of his personal efforts. 

Furthermore, I believe adoption of certain of the proposed amendments could 
mean added unemployment and labor force reductions—not to mention the small- 
business men who would be forced out of business. 

Our 3,700 members also feel that the seasonal exemptions are important in an 
agricultural endeavor such as forestry, where the landowner and operator are 
dependent on weather and other natural conditions and circumstances. Our 
membership does not work in factories either as landowners or operators, but 
rather they are timber farmers and operators. The law as it now stand suits 
these conditions poorly if at all. This has been recognized for row crop farmers, 
and I believe it should be recognized for timber farmers. They are both in the 
same category, and the Fair Labor Standards Act should actually not apply to 
them at all. I hope this committee will consider these factors. 

In conclusion, I believe the committee could be most helpful in clarifying the 
definition of an employee. The Social Security Act and the National Labor Reln- 
tions Act have developed a very workable definition, while the Fair Labor Stand- 
ards Act gives another definition. These circumstances seem unusual, for they 
are all definitions by the Federal Government. I suggest for the committee’s 
consideration that the definition as used by the Social Security Act and the 
National Labor Relations Act be incorporated into the Fair Labor Standards Act. 

I appreciate the opportunity to present these viewpoints of the Forest Farmers 
Association and also appreciate the committee’s courtesy in allowing us to be 
heard. Thank you. 
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Senator Go_pwater. At this moment, too, I would like to insert a 
copy of a letter that was forwarded to me by a constituent in Arizona. 
(The letter referred to is as follows :) 


{Cireulation Bulletin No. 13, April 15, 1955] 


AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION, 
New York 17, N. Y., April 14, 1955. 
Hon. Pau H. Dove.as, 
United States Senate, Washington 25, D. C. 


DeAaR SENATOR DouGcias: We are told that a Senate labor subcommittee, of 
which you are chairman, plans to hold hearings beginning April 14 on legislation 
to amend the Fair Labor Standards Act (wage-hour law). The American News- 
paper Publishers Association is addressing you as chairman of the subcom- 
mittee, and respectfully asks that our views be made a part of the printed 
record of the hearings. 

The American Newspaper Publishers Association is a trade association com- 
prising approximately 800 daily newspapers with more than 90 percent of total 
United States daily newspaper circulation. 

As we understand it, many bills are before the subcommittee to increase the 
minimum wage from 75 cents to $1.25 an hour, and to reduce the workweek 
eventually from 40 to 35 hours. At this moment the American Newspaper Pub- 
lishers Association is interested in bill S. 770 by Senator Murray (Montana) 
which seeks to change the exemptions now provided in the law for newsapaper- 
boys. 

Present law exempts from the provisions of sections 6, 7, and 12, relating to 
minimum wages, maximum hours, and child labor, all employees engaged in 
the delivery of newspapers to consumers. 

Bill S. 770 proposes to restrict the exemption adopted in 1949 for “all em- 
ployees engaged in the delivery of newspapers to consumers” by providing that 
the exemption from section 6 (minimum wage), section 7 (maximum hours), 
and section 12 (child labor) would apply only to those employees engaged in 
the delivery of newspapers to consumers at their residences. [Emphasis 
supplied. ] i 

The Murray bill further provides that “the provisions of section 12 shall not 
apply to any employee otherwise engaged in the delivery to consumers when 
such employee is employed outside of school hours for the school district where 
such employee is living and is 16 years of age or over.” 

If enacted, the effect of bill S. 770 would be that newspaperboys, whether 
independent contractors or not, under 16 years of age, who deliver newspapers 
outside of school hours, in other than the school district where the boy lives, 
would be subject to the child labor provisions of the wage-hour law. 

I hope the Senate subcommittee will retain the provision now in the act regard- 
ing newspaperboys engaged in the delivery or distribution of newspapers after 
school hours, and for a limited time only each day. These boys for the most 
part spend not more than 2 or 38 hours each day after school on such business. 
They operate on the “little merchant” or independent contractor plan, and are 
not paid a wage by the newspapers. They build up their business, buy their 
papers at wholesale, sell them at retail, and accept all credit risks. Their earn- 
ings are the difference between what they pay and what they get for the papers 
they sell. 

The independent contractor plan is working out well for the newspaperboy. 
It offers him a chance to earn money with which to buy clothes, keep himself 
in school, have spending money, and perhaps help support his family. 

A newspaperboy learns early the way of business, and to accept responsibility 
which in many instances goes far beyond that accepted by some adults. Many 
an outstanding and successful businessman of today is proud that he had his 
start as a newspaperboy, and learned early how to deal with people. In many 
instances, he obtained an education for himself through the money he earned as a 
newspaperboy. 

The ANPA position is that it would be deplorable if these youngsters are 
prohibited from carrying on as they have heretofore, and we urge retention 
of the present exemption for newspaperboys as now written in the law. 

with high esteem. 

Sincerely yours, 
CRANSTON WILLIAMS, 
General Manager. 
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Senator Go_pwater. Mr. Dedeaux, it is a pleasure to have you 
here. You may proceed in any manner that you see fit. 

Mr. Depeaux. My name is Randle J. Dedeaux. I am a small forest 
landowner, forester, and timber producer. I am also a member of the 
Forest Farmers Association, and I live in Perkinston, Miss. 

As a small owner and operator, I am deeply interested in the vari 
ous amendments proposed to the Fair Labor Standards Act, especi- 
ally since I and ‘hers like me stand to be personally affected adversely 
should certain of these amendments be adopted. 

As a small timber producer, I would be directly affected by any 
changes in the present “12-man” exemption. Several proposals have 
been made which suggest elimination of this clause. 

Frankly, this exemption is of great help to small operators like 
myself who are forced to do all of their officework themselves. Ac- 
tually I cannot afford to hire a bookkeeper, and my office help is limited 
at best. I am sure you can understand that my overhead and book- 
keeping facilities must be sharply limited by the very size of a small 
operation like mine. As it stands now a good part of my nights and 
weekends are taken up with keeping up necessary records, reports, etc. 
Furthermore, it is extremely difficult to keep accurate and honest 
records on woods operations where a man may be completely away 
from your active supervision for extended periods. 

This “12-man” exemption is a big help to the little operator and I 
hope the committee will see fit to recommend its retention. 

Regarding the minimum wage, most of us, even the small operators 
down South, are paying more than the 75-cent minimum wage, espe 
cially to our better workers. We have to, to meet natural competition 
for good labor. In a few instances, certain more or less marginal 
laborers are taken on by small operators at lower scales. However, 
these less qualified workers, the ones who have the most difficulty 
securing employment, would be the first to go in any work-force 
reduction. 

To eliminate the “12-man” exemption and up the minimum wage 
would have a natural tendency in my area to force these less qualified 
employees out of jobs and put them on State unemployment relief 
rolls, I think the committee ought to know that if these actions are 
taken, we smaller operators would have to reduce our labor force and 
put additional people out of work. ‘That is certainly not our desire. 
Lut a dictate of economic necessity. 

Frankly, as small man, I cannot help but feel that the small man 
ould suffer most by attempts to eliminate the 12-man exemption and 
increase the minimum wage above 75 cents. I cannot believe that the 
National Congress would deliberately seek to impose greater burdens 
on the small man, and I hope that you will consider these facts in your 
deliberations on these proposals. 

In certain areas seasonal exemptions are likewise most helpful and 
desirable and I hope the committee will recommend retention of this 
exemption. 

There is one other item I would like to mention which would help 
the small as well as the large man—that is a clarification of the defini- 
tion of an employee. Under the Fair Labor Standards Act, it is con- 
strued to mean one thing, while under the Social Security Act and by 
the National Labor Relations Act, it has a different meaning. 
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Such a situation only leads to confusion and difficulty in complying 
with various Federal laws. I believe the definition as stated rs the 
Social Security Act and as used by the National Labor Relations Act, 
which is the same, is a clear and adequate one. I urge that the com- 
mittee recommend its incorporation in the Fair Labor Standards Act. 

In closing, I would like to emphasize that we small-business men 
need all the breaks we can get in order to just be able to stay in busi- 
ness. Our competitive position is relatively weak at best, but we are, 
{ believe, an important segment of American business and I hope 
worthy of your consideration. 

I appreciate this opportunity to present my views to the committee, 
and your consideration will be appreciated. 

Senator Gorpwarer. Mr. Dedeaux, I appreciate your coming here. 

Would you agree pretty much with the answers to the questions I 
propounded to the gentleman that preceded you ‘ 

Mr. Depravx. Yes, sir. 

Senator Gotpwater. In other words, you are a small-business man ? 

Mr. Depravux. I am. 

Senator Gotpwater. You are paying above the minimum wage at 
the present time? 

Mr. Deveaux. Yes, sir. 

Senator Gotpwarer. And you feel that wages, as prices, should be 
adjusted by the normal actions of our economy 4 

Mr. Depraux. Very definitely so. 

Senator Gotpwater. Thank you very much. 

Mr. Depraux. Thank you, sir. 

Senator Gotpwater. The next group of witnesses today represent 
the American Pulpwood Association. I understand that their counsel, 
Mr. R. E. Canfield, wishes to be the first. Mr. Canfield, you may pro- 
ceed as you care to. It is a pleasure to have you here with us. 


STATEMENT OF AMERICAN PULPWOOD ASSOCIATION, AS 
PRESENTED BY R. E. CANFIELD 


Mr. CanrieLp. Thank you, sir. 

I have a fairly long statement, which will be filed. I will read from 
it, but not all of it by a long shot. 

Senator Gotpwater. The entire statement will be made a part of the 
record. 

(The statement is as follows:) 


STATEMENT OF R. E. CANFIELD ON BEHALF OF AMERICAN PULPWOOD ASSOCIATION 
SUBMITTED TO LAROR SUBCOMMITTEE OF SENATE COMMITTEE ON LABOR AND 
PUBLIC WELFARE, APRIL 29, 1955 


My name is Robert E. Canfield; my address is 122 East 42d Street, New York. 
I appear on behalf of American Pulpwood Association, of 220 East 42d Street, 
New York. 

The American Pulpwood Association is, to my knowledge, unique in its mem- 
bership. Most trade associations have as members, either buyers or sellers or 
dealers or manufacturers or consumers, or some similar single group. The 
American Pulpwood Association has as members, both sellers and buyers, both 
producers and consumers of pulpwood. Their common concern lies in the har- 
vesting of optimum quantities of pulpwood consonant with good forestry practice 
in the most efficient practical manner. The consumers of pulpwood are pulp or 
combined pulp and paper mills. Their interest in this field arises out of their 
need for a perpetual supply of their basic raw material. To a minor extent, 
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they are also producers, but the great preponderance of the wood they use is 
produced by the thousands of independent enterprises, mostly very small, which 
harvest pulpwood from their own lands or from lands of others which they 
have leased or on which they have acquired the right to harvest wood. 

It is utterly impossible for those very small enterprises to comply with the wage 
and hour and record-keeping provisions of the act by any means that makes 
rational economic sense. Today, they do not have to, because Congress in 1949 
recognized that irrational and uneconomic practices forced upon people by legis- 
lative fiat was not good government and amended the act accordingly. Today 
you have before you proposals to nullify that past congressional action (by 
eliminating the so-called 12-man exemption applicable to small forestry activities) 
which, if adopted, would require those small enterprises either to go out of 
business, violate the law, or adopt a method of doing business which makes no 
economie sense whatscever. How long anyone can stay in business when he is 
forced to conduct it uneconomically, I leave to your imagination. 

The reason you are faced with this problem lies neither with willfulness on 
our part nor with the basie philosophy of the Fair Labor Standards Act. The 
trouble lies in the very nature of our business. The Fair Labor Standards Act is 
economically workable in factories and industrial operations generally. It is 
economically unworkable in agriculture and similar non-factory-type businesses 
such as ours. 

The pulpwood-harvesting business (it can be called an industry only in the 
same sense that one might speak of the farming industry, and for convenience 
sake, I shall do so) is comprised of the people who cut trees in the forests, 
trim the branches, cut the remaining logs into suitable length, with or without 
the bark, pile the cut sticks into cords or pens for measurement, and finally 
transport the finished product to railheads, concentration yards, or pulp mills 
for the manufacture of wood pulp from which paper and allied products are made. 

From that definition, it is clear that this industry operates in the woods, 
not in a factory. Perhaps it would be clearer if you forgot those technical 
terms: “railhead,” “concentration yard,” and “pulp mill.” What we mean is 
that when pulpwood gets out of the woods and to any place even remotely 
recognizable as an industrial operation, the pulpwood industry is through. At 
that point, what is finished product to the pulpwood industry becomes raw 
material to the pulp and paper industry. 

‘To understand this industry and its processes thoroughly, let us start at the 
beginving with the standing trees. 

The picture I show you now illustrates a typical forest area from which 
wood is to be taken. This entire area, if you please, is our “factory” or “plant” 
where the vast bulk of our producing employees must do their daily work. 
This tract may be owned by the pulpwood producers or by farmers, or they 
may have acquired what are called stumpage rights thereon by lease or agree- 
ment with the owners, permitting them to go upon the land and cut and remove 
the stipulated amount of wood. You will see from the picture that the area 
is remote and extends over many square miles of thickly grown woodland. 
The bulk of the supply being used for pulpwood is located on many thousands 
of small wooded areas of a few acres up to a few hundred acres owned mainly 
hy farmers, but the method of handling these small tracts is essentially the 
same as in the case of the larger areas. 

For production purposes this land is first cruised or surveyed to determine 
the probable volume of wood it will yield. It is then subdivided into sections 
or “strips” for cutting the trees which are to be taken out. When this cutting 

is “selective” the trees to be taken are marked as in this picture, leaving the 
others to grow. When the cutting is not “selective,” seed trees are left or other 
means are employed to regenerate the forest. In either case the objective is a 
sustained yield. The strips having been laid out, we are ready to start work 
of actually producing pulpwood. 

To do this, there is assigned to each “strip” a single worker or a crew of 
2or 3. This picture shows a single worker which is the most common practice. 
These men may live in a camp if the forest area where they work is suf- 
ficiently remote or they may live at home if the work is reasonably nearby. 
Wherever they live, they go into the woods at the start of the working day and 
return at its close. What they do during the time they are in the forest only 
they themselves know, since they are working in isolated areas without daily 
or direct supervision of any kind. In fact, if they live at home, as is usual 
when working on small tracts from which over two-thirds of the pulpwood is 
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produced, their employer does not even know when they leave for work or 
when they return or if they go to work at all on any given day. 

Let us see what they do when they are on the job. 

First, the tree must be felled. This picture shows how it is done. Please 
note that the men are working quite alone and independently of workers on 
the other strips who may be miles away doing similar work. The men you see 
here may work steadily or intermittently. He may be on the job a part of the 
day or not at all. Only he can tell, for there is no one to watch them to see 
what they do or when they do it. 

After the tree is down the top and branches are lopped off as shown in this 
picture until all we have left is the trunk which provides the pulpwood log. 
If we are producing peeled wood, the bark is next removed by hand as shown 
here. This can only be done during the sap-peeling season to which I shall 
refer a little later or by the use of a chemical debarking process which is still 
in the experimental stage. In either case, the bark is removed by the same 
two men working under the same conditions. When the log is peeled or if the 
wood is to be sold with the bark remaining, we are ready for the next step. 

This consists of “bucking” or sawing the log into pieces or predetermined 
length. It is done by the same crew in the manner shown in this picture and, 
of course, on the spot and under the same conditions. 

Finally, the same crew completes the operation by piling the cut wood into 
cords as illustrated here. The cord is the standard unit in which wood is 
produced and sold. It is also the piece unit upon which the men composing 
the crew are paid. The piled wood is measured and each worker is paid at a 
piece rate per cord based upon that measurement. The rate is sufficiently high 
to assure any normally competent worker a compensation at, or more frequently 
in excess of, the statutory wage for time and overtime, if any, as reported by 
the worker and roughly confirmed by the quantity of wood produced. 

Except as I shall have occasion to refer to it later, transportation need not 
concern us here. Our troubles lie in the operations { have just described 
where, as illustrated, these are carried on by individuals or small teams working 
quite alone and scattered throughout large areas of forest lands or on seattered 
small areas where supervision of the factory type is utterly impossible by any 
practical method. To pin-point the problem, let us look at the law and review 
briefly some of our experience in trying to live with it. 

The act, as originally enacted and as now in effect, requires a subject employer 
to do three things. First, he must pay each employee a minimum wage for 
each hour worked up to 40 hours per week. Second, for hours worked in excess 
of 40 in any week, he must pay that employee wages at 114 times his “regular” 
rate. This is obtained by dividing the total number of hours worked in any 
week into the total compensation paid for the same week, the quotient repre- 
senting such “regular” hourly rate. Third, and most important to us, he must 
keep and preserve accurate records of each hour actually worked by each em- 
ployee in each week to permit determination of the “regular” hourly rate which 
is the basis for computing the amount due for that period as straight time and 
overtime if any. If piece rates are paid, the rate must be sufficiently high to 
permit payment of the legal minimum for the time actually spent, which must 
also be meticulously ascertained and recorded to assure adequacy of the piece 
rate. 

These requirements are rigid and inflexible and the responsibility of the 
employer is fixed and absolute. It may not be avoided or delegated and com- 
pliance is demanded without the slightest deviation. In a factory or other 
business where employees are concentrated and work together under supervisors 
and timekeepers this obligation can be met without great difficulty. In our case 
it is economically impossible, as it has been found to be for others in like 
circumstances. 

At the time the Fair Labor Standards Act was under debate in Congress in 
1938, it was clearly recognized that the general statutory scheme, especially 
with respect to the features which I have just described, was impossible or 
impracticable where the nature of the work or the necessary manner of per- 
formance prevented the supervision and control feasible in factory operations. 
Accordingly, the law, as finally enacted, exempted or made special provision 
for certain employees whose work fell outside of the general pattern. Unfor- 
tunately, however, these provisions were not broad enough to include all 
employees similarly situated. 

For example, the act exempts employees engaged in agriculture, as defined 
in section 3 (f) of the act, which includes farming in all its branches and 
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forestry and lumbering operations performed by a farmer on a farm as an 
incident to or in conjunction with his farming. E:ployees so engaged were, and 
still are, wholly exempted by section 13 (a) (6) from all wage and hour provi- 
sions of the act. Sensibly and correctly it had been found that factory methods 
ould not be applied to farming. 

3ut all other logging and forestry operations, including the production of 
pulpwood which is necessarily conducted in the same way as by a farmer on a 
farm, as in fact it frequently is, were left subject to the act with the result that 

nonfarmer producer was and is obligated to keep records which his farmer 
counterpart need not Keep. The work in both instances and the difficulties con- 
nected with it being the same, a reasonable basis for this discrimination is not 
upparent,. 

This was due to no fault of ours. We appeared before the appropriate 

mimittees while the bill was under consideration. We asked for the inclusion of 
the production and harvesting of pulpwood in the definition of agriculture. We 
argued then, as we have argued since and argue now, that factory hours and 
procedures were no more workable in this industry than in farming; that no 
effective supervision or timing was possible and that, in most cases, we had no 
means of controlling our isolated workers or of ascertaining what they did except 

y measuring their product after the work had been done, Our arguments were 
rejected and the bill passed without the exemption which we had asked. We were 
then left in the position of being obliged to measure the product of our workers 
against their reports of time spent, make a record of the hours reported where 
apparently in conformity with production and pay the men accordingly. We did 
not then and do not now regard this as compliance with the record-keeping 
requirements of the law. But the only alternative, employment of a superior or 
timekeeper for each worker or for each crew of two or three workers makes 
no rational economic sense whatsoever. What business could possible survive if 
forced to add nonproductive wages—pure overhead—at rates of 25 to 100 percent 
of its productive payroll ? 

The then administrator did not think it was compliance either and, as we had 
feared, our troubles promptly began and steadily multiplied. Charges of viola- 
tions poured in against our producers who were entirely without means to defen 
themselves because of their inability to obtain any real evidence of the time or 
overtime actually worked by the very employees who made the charges. 

By 1949, it became apparent to everyone, both in Congress and out, that some- 
thing had to be done. The amendments of that year added what is now known us 
“the 12-man exemption,” applicable to small forest activities. This is found in 
section 18 (a) (15) of the act and exempts from the wage and hour provision 
of the law any employee engaged in forestry operations such as ours if the total 
of employees employed by one employer in such work does not exceed twelve. 
The reason for that amendment was the perfectly apparent one that in the pulp- 
wood industry, as in farming, supervision of workers such as is necessary to 
comply with the act, without overhead cost so great as to put one out of the 
market, is utterly impossible. 

It is difficult to point out any basic difference in principle between this practice 
and that of annually planting, cultivating, and harvesting a crop of rye, oats or 
barley. It is even more difficult to distinguish it from the practice of planting 
and cultivating an orchard of fruit trees and harvesting their produce after the 
years required for their growth to maturity. It is impossible, for me at least, 
to distinguish it from turpentine farming. Yet the harvesting of cereal grains 
and fruit and turpentine are exempt no matter who does it, while the harvestinz 
of pulpwood is not unless it is done by a farmer on a farm. Certainly, a forest 
tree is as much a “product of the soil” as any fruit tree or cereal grain. Both 
require rain, sun and air, both grow and both may be and are cultivated under 
carefully controlled conditions. Why then, should a tree growing in the small 
woodlot of a farmer who raises corn and beans or the pine tree growing in a 
turpentine lot be distinguished in any legislation from another tree of the same 
species growing in the tree farm of the pulpwood producer ? 

Indeed, the distinction is not always made. A few years ago an attempt 
was made to bring the haulers of pulpwood by truck under the licensing and 
reporting provisions of the Interstate Commerce Act. Most of these haulers 
who operated interstate used small trucks which were occasionally used in 
ransporting wood and put to other uses for the rest of the time. The State 
of New York had previously tried to impose burdensome regulations upon 
these operators and had given up the attempt because the operators simply 
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quit hauling, with very serious results to the consumers of the wood. The 
State’s effort provided just another striking example of the futility of trying 
to fit a round peg of legislation into a square hole of reality. Before the 
Interstate Commerce Commission we argued, successfully, that pulpwood was 
an agricultural commodity and, by reason of that classification, was. exempt 
from the regulative strictures sought to be imposed. We can perceive no good 
reason why the same realistic view should not prevail here as it has in various 
State and Federal agencies. 

You now have before you proposals not only to raise the minimum wage, but, 
what is far more important to us, to eliminate the 12-man exemption and the 
seasonal exemption both of which were originally given to us because we 
demonstrated to your satisfaction that we could not operate economically 
without them. 

Let us consider these three proposals separately. 

First, what would happen if the minimum wage were to be raised to 90 cents 
or more? 

The answer to that is, of course, nothing except increased costs and added 
impetus to another inflationary spiral. In the long run it would cost us nothing 
because it would only go into the price of pulpwood and thence through to the 
end product, paper, to be paid by the ultimate consumer. 

But the cost increase so reflected in the price would not be confined to the 
apparently unimportant rise in the minimum wage. This is so well under- 
stood that it needs no demonstration but in times of pressure such as we are 
living through it is sometimes overlooked or not fully considered. 

The minimum wage, as everyone knows, is designed to assist the man at the 
bottom of the industrial ladder. Prices go steadily up and 75 cents is not 
enough to live on. We do not contend that it is and if that were all of the 
picture we would say nothing more. 

It is a fact, however, that job differentials exist, have always existed and 
presumably will continue to exist in any industry or trade. So, if you raise 
the bottom rung of the ladder by a given amount, you must push up each rung 
above it to a corresponding degree or you will certainly be in for trouble. 
If you will then examine your recomputed payroll, you will find that the added 
costs of operation necessitated by this seemingly trifling adjustment in the 
minimum represents a very substantial sum in dollars and cents. All of this 
will go into the product and most of it will ultimately be reflected in the price 
to the consumer. 

So, prices go up again all around and before you know it, that man at the 
bottom of the ladder is around again complaining, quite justly, that he can 
no longer get along on his most recent increase and must have more in order 
that he may live. Everyone sympathizes with him and wants to help him, 
so up goes the minimum again and the whole process is repeated. His tem- 
porary relief will last only until the price of what he buys reduces or eliminates 
it, whereupon he will be just as badly off as before. Where do you go from 
there? 

All of this is elementary and I shall not take your time to discuss it further. 
We believe that there should be no increase in the minimum wage or, if there 
is to be one regardless of inflationary effect, that the new minimum should 
not exceed the 90 cents recommended by the President. 

Second, what would happen if the 12-man exemption were abolished? 

That provision in the law, to which I have already referred previously, re 
lieves the small wood producers of the wage and hour and time and record keep 
ing requirements which the act originally attempted to impose on them. As 
I pointed out, the relief was absolutely necessary because the producers simply 
could not get the records of time worked which were required in order to com- 
ply with the terms of the law. To demonstrate this, let us consider briefly 
a hypothetical case. 

Assume, if you will, that you own a tract of forest land upon which there 
are growing trees which you wish to cut and convert into pulpwood. You 
hire 6 or 7 men in the neighborhood to do this work for you. You wish to 
have the job completed in 2 weeks. Naturally, you do not care whether these 
men work steadily for a week and finish in that time or whether they work 
between farm chores one day, do their own mowing the next, cut some more 
pulpwood the day following that, and so on for 2 weeks, provided that the 
job is done within a stipulated time. Under the law as presently written you 
need have no concern, for your employees would be exempt from all wage 
and hour requirements and you would need to keep no record of their time. 


Ca a Some 
























See 
ce ei 












































Tishman dae. S 


oC lak Pr ne 


4 cath 


2 
+ 
« 
= 





AMEND FAIR LABOR STANDARDS ACT OF 1938 785 


But-without the existing exemption you would, or should, care very much 
indeed. For it would be your responsibility, and yours alone, either to see 
to it that they did not work more than 40 hours in either of the 2 weeks for 
which they were hired, or to compensate them for all overtime and, in either 
case, to keep complete and accurate records of every hour worked by each 
man on the job. 

How would you do this? You might post an observer at each house to note 
and record the daily time of departure and return of each of your employees 
hut you still would not know where each of them went or if he cut any wood or, 
if so, for how long unless your observer dogged his footsteps and kept him 
constantly in sight all day long. 

That sounds ridiculous, I know, but it is a fact. The method of getting out 
pulpwood as I have just described it is wholly typical and is widely used because 
it is both highly convenient and equally desirable, permitting the worker to 
enjoy complete freedom and to receive pay commensurate with his accomplish 
ments. It permits the economical harvesting of the wood crop from small parcels 
of land at such time or times as may best suit the persons immediately concerned. 
It permits farmers and others in rural communities who are temporarily not 
otherwise employed to earn additional money in their available spare time. It 
is flexible and elastic and so free of the limitations of technical and largel) 
uncomprehended legal requirements as to encourage the availability of many 
people for this highly important work who could not, or would not, engage in 
it otherwise. It has been used from time out of mind and has always been the 
accepted and approved practice in these communities. 

You will accomplish no useful purpose in taking away this exemption. Making 
small woods operations subject once more to the act will bring back the very 
evils Which were clearly recognized in 1949 when the law was amended and will 
certainly produce 1 of 3 easily predictable results: 

1. The wood will not be cut, because due to the economic impossibility 
of compliance with the law, the operator will go out of business. 

2. The wood will be cut by an operator in violation of the law; not because 
he wants to but because he simply cannot do otherwise and still remain in 
business. 

3. The entire work of cutting wood will fall into the hands of large 
operators with large crews working together on tracts large enough to permit 
such operations, under foremen or timekeepers who can supervise them 
sufficiently to make and keep legally acceptable time records. The small 
isolated and scattered stands of pulpwood, not lending themselves to this 
type of operation, will not be harvested but will simply go to waste. 

This association and the industry which it represents are vigorously opposed 
to each and all of the possible consequences which I have enumerated. They 
feel that putting small operators out of business and depriving farmers and other 
part-time workers of legitimate opportunities which they have always tradi 
tionally enjoyed, and which is a vital economic factor in the region, is not in the 
national interest. They feel that creating a large number of actual or potential, 
though wholly unwilling, law violators is not in the national interest. They 
know, from experiment and observation, that large operations attempted on 
sinall parcels of Jand are utterly uneconomic. Finally, they are acutely conscious 
of the fact that without the pulpwood from small lots, there will not be enough to 
supply the paper which the Nation needs. 

Third, what would happen if the seasonal exemption were eliminated from 
the act? 

This is the proposal to abolish the partial relief from the overtime provisions 
of the act which our seasonal producers engaged in sap peeling, ice hauling, 
und stream driving, have had since May 10, 1939, upon a finding of the Admin- 
istrator made pursuant to section 7 (b) (3) of the act. 

The section to which I have just referred provides another striking example 
of the modification of the basic provisions of the act which was imperative 
because of certain inescapable facts which preclude the application of any 
law of the “factory” type to activities which are outside of the general pattern. 
"hese so-called exemptions recognize the plain fact that there are certain prod- 
ucts which, by their nature, can be produced, harvested, processed, handled or 
transporated only at certain times which are fixed by natural conditions alone 
and are wholly beyond human control. In such a case the full yearly produc- 
tion of the commodity affected must be completed within the limited time avail- 
able and cannot be spread out over a whole year of day-by-day work as in the 
case of the ordinary products of manufacture. To accomplish this requires either 
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working longer hours during the limited season or substantially augmenting the 
labor force to complete the work in regular hours during the same period. With- 
out an exemption from the overtime provisions of the act, the first of these alter 
natives would mean greatly increased costs with corresponding increases in the 
price of the product. The adoption of the second alternative, assuming it to be 
feasible, which it is not, would mean much less pay to the individuals employed, 
who actually need more because of the seasonal curtailment of the time during 
Which they can work. It would have the additional disadvantage of compelling 
jarge increases in camp facilities and a drop in production because of inability 
to secure the extra labor which weuld be needed. 

The pulpwood industry, as it is now carried on in the Northeastern and Lake 
States provides a clear example in point. Because of natural factors, three 
classes of work in this industry have been duly found to be seasonal in nature 
and, therefore, entitled to the limited exemption from the overtime provisions 
of the Act. These classes are as follows: 

1. Sap-peeling—This is a methed of removal of bark from the wood which 
must be done in order to produce a high-quality pulpwood for use in the manu- 
facture of certain kinds of paper. It can only be done during the period of 8 to 
14 weeks each year, dependent upon the species, when the sap is freely running 
in the trees. 

2. Ice road hauling.—This is the transportation of pulpwood by hauling it on 
sleds or trucks over specially constructed roads of ice which are made each 
year during the months of subfreezing temperatures. Any wood which has not 
been taken out of the forests before the ice roads start to break up in the spring 
simply lies where it is until new roads can be built in the following year. 

3. Spring freshet driving—TVhis is another form of transportation in localities 
where running streams are available. The wood is floated down these streams 
during the short periods when the melting snow and spring rains produce a 
water level high enough for the purpose. It can be done at no other time. 

As would be expected, all of these operations are carried on in the forests far 
removed from ordinary means of subsistence and care. This makes necessary the 
construction of completely equipped camps to house and care for the employees. 
To conduct these activities on a straight time basis would mean greatly increas- 
ing the capacity of the camps to take care of the additional men and transporting 
a much greater amount of food and other supplies properly to sustain them. 
Obviously, this would mean a corresponding rise in production costs. 

Here someone may ask if wide employment as good wages is not more im- 
portant than the small matter of additional expense and expanded facilities. 
My answer is that, as a practical matter, it would be impossible to obtain the 
needed additional workers. There are reasons for this. 

Anyone who has had experience in recruiting labor for these jobs will con- 
firm the fact that it is extremely difficult to get enough men even under present 
conditions. The work is skilled and there simply does not exist any reserve 
pool of workers who can qualify for it. Those who are available know their 
jobs, understand the whole situation and perform accordingly. They are about 
as far removed from the normal type of factory worker as could be imagined 
and there are just barely enough of them to carry on. Experienced men are so 
few and recruits are so hard to enlist that the producers are exploring every 
possible use of mechanical or other labor-saving devices which may help to 
stretch the available manpower. 

The reason for the scarcity of workers is that this work is done in remote 
forest areas and people just will not go into the woods to work on a 40-hour week 
basis. It is not like factory employment where a man can leave the job after 
putting in his 8 hours and spend his evening at home or at the movies. Idle 
hours in the woods cannot be utilized as in a settled community. There are, at 
best, limited recreational facilities available. The woodsman takes the job with 
that in mind. His object is to work hard during the short time he can work 
at all and so build up a sum of cash which he can take out with him when he 
leaves. He cares nothing about an 8-hour day and wants to devote his time 
wholly to his sole objective, which is to make as much money as he can while 
he can. 

If you take away this exemption you will accomplish three things. First, you 
will put an additional burden upon the seasonal producers, the consequences of 
which cannot be measured as a practical matter. Second, by requiring the pay- 
ment of overtime you will greatly increase production costs. These costs will 
be immediately reflected in the cost of wood pulp and ultimately in the cost of 
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paper. Third, you will completely disrupt the customary 
the affected localities which have been accepted a1 
nd for 15 years under this law. 

You also have before you a proposal to adopt for the purposes of the Fair 
Labor Standards Act the common-law detinition of “employee” just as yo 
lone in the case of the Social Security Act and the National Labo 
With this proposal, we are in enthusiastic agreement I cannot 
this committee is any less enthusiastic about this proposed clar 
cressional intent. Without such a clarification, our cons) 
independent dealers—are faced with the possibility of 
ployers of hundreds of independent pulpwood prod 
vood and of the thousands of workers employed by th 

ay find themselves employees of a pulp mill (ore 
for wage and hour Purposes, while they are en 

bor relations purposes. Their workers may 

under two laws and the employees of someone else und 
with Whom they have never had any relationship whats 

rhis state of affairs is confusion raised to a higl 
And it is no figment of my imagination. There have lally been | I 
cedings brought by the administrator of the Fair Labor Standard et to have 
pulp and paper companies declared the employers of employees of independent 
ulpwood producers whose very number, let alone identity, was unknown to 
either party to the proceding. 

This same problem was explored at length by Congress in 1950 in connection 
With the Social Security Act. The report of the coun rence committee on H. R. 
GOO (Sist Cong., 2d sess.) states the problem and the solution with clarity. May 
I suggest that that report be incorporated in the record of this hearing in | 
of taking your time to go again into the problem at length? 

I realize that exemptions and exceptions are not in current favor and that he 
who advocates them is out of step with the popular thought of the times. But I 

ay remind you that, notwithstanding this, certain exemptions and special pro- 
visions do exist in the law and that they will continue to exist because they are 
dictated by force of necessity. Otherwise they would have been neither created 
nor preserved. This is such a case. The bald fact is that the Fair Labor Stand 
ards Act is a “factory” law which does not and cannot fit the economics and 
operating conditions of the pulpwood industry. Therefore, to say that as a 
matter of policy the coverage of the law should be broadened, its provisions 
tightened, and its exemptions limited, seems beside the point. We may all agree 
generally with these objectjves, but there are and always will be exceptions 
When these occur, I submit that they should be met with candor and realism 
With that in mind. I respectfully suggest that the pulpwood industry should be 
exempt from this law. 

It is partially exempt, and at the very least, that partial exemption—the 12- 

an and the seasonal exemption-——which is essential to the economic operation 
of the pulpwood industry must be retained. It is also essential that the defini- 

of “employee” be made to conform to that in the Social Security and National 
Labor Relations Acts in order to prevent the creation of confusion so eXtreme 
as to border on chaos. 


Mr. Canrrecp. We have some pictures I would like to show here 
because they illustrate our situation. 

Senator GotpwaTer. You may proceed, sir. 

Mr. Canrietp. My name is Robert E. Canfield. My address is 122 
East 42d Street, New York. I am appearing on behalf of American 
Pulpwood Association of 220 East 42d Street, New York City. 

The American Pulpwood Association has as members both sellers 
and buyers, and produc ers and consumers of pulpwood. Their com- 
mon concern lies in the harvesting of optimum quantities of pulp- 
wood, consonant with good forestry practice in the most efficient 
manner. The consumers of pulpwood are pulp or combined pulp and 
paper mills. Their interest in this field arises out of their need for 
a perpetual supply of their basic raw material. To a minor extent 
they are also producers, but the great preponderance of the wood they 
use 1s produced by the thousands of independent enterprises, mostly 
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very small, which harvest pulpwood from their own lands or from 
lands of others which they have leased or on which they have acquired 
the right to harvest wood. 

It is utterly impossible for those very small enterprises to comply 
with the wage al hour and record-keeping provisions of the act by 
any means that makes rational economic sense. Today they dont 
have to, because Congress, in 1949, recognized the situation and 
amended the act accordingly. Today, you have before you proposals 
to nullify that past congressional action by eliminating the 12-man 
exemption, which, if adopted, would require those small enterprises 
either to go out of business or violate the law, or adopt a method of 
doing business which makes no economic sense whatsoever. 

The reason you are faced with this problem lies neither with will- 
fulness on our part nor with the basic philosophy of the Fair Labor 
Standards Act. The trouble lies in the very nature of our business. 
The Fair Labor Standards Act is economically workable in factories 
and industrial operations generally. It is economically unworkable 
in agricultural and similar nonfactory type businesses such as ours. 

The pulpwood harvesting business—it can be called an industry 
only in the same sense that one might speak of the farming industry, 
and for convenience sake, I shall do so—is comprised of the people 
who cut trees in the forests, trim the branches, cut the remaining logs 
into suitable length, with or without the bark, pile the cut sticks into 
cords or pens for measurement, and finally transport the finished 
product to railheads, concentration yards, or pulp mills for the manu- 
facture of wood pulp from which paper and allied products are 
made. 

From that definition, it is clear that this “industry” operates in 
the woods, not in a factory. Perhaps it would be clearer if you forgot 
those technical terms: “Railhead,” “concentration yard,” and “pulp 
mill.” What we mean is that when pulpwood gets out of the woods 
and to any place even remotely recognizable as an industrial opera- 
tion, the pulpwood industry is through. At that point, what is fin- 
ished product to the pulpwood industry becomes raw material to the 
pulp and paper industry. 

To understand this industry and its processes thoroughly, let us 
start at the beginning with the standing trees. 

The picture I show you now illustrates a typical forest area from 
which wood is to be taken. This entire area, if you please, is our 
“factory” or “plant” where the vast bulk of our producing employees 
must do their daily work. This tract may be owned by the pulpwood 
producers or by the farmers, or they may have acquired what are 
called “stumpage” rights thereon by lease or agreement with the 
owners, permitting them to go upon the land and cut and remove the 
stipulated amount of wood. You will see from the picture that the 
area is remote and extends over many square miles of thickly grown 
woodland. 

This is a typical farmer wood lot with a farmer operating it. The 
first isa large factory. This is a small factory. 

Senator GotpwaterR. What part of the country is this in? 

Mr. Canrtexp. This is in Maine, I believe. These pictures jump 
around from north to south to lake States. Our business covers ail 
areas of the country except for the far west coast, where pulpwood 
production is a different kind of thing. 
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‘The bulk of the supply being used for pulpwood is located on many 
thousands of small wooded areas of a few acres up to a few hundred 
seres owned mainly by farmers, but the method of handling these 
small tracts is essentially the same as in the case of the larger areas. 

For production purposes this land is first cruised or surveyed to 
determine the ie able volume of wood it will yield. It is then 
subdiv ided into sections or “strips” for cutting the trees which are to 
be taken out. When this cutting is “selectiv e” the trees to be taken 

ire marked as in this picture, leaving the others to grow. When the 
cutting is not “selective,” seed trees are left or other means are em- 
ployed to regenerate the forest. In either case the objective is a 
-ustained yield. ‘The strips having been laid out, we are ready to start 
work of actually producing pulpwood. 

To do this, there is assigned to each “strip” a single worker or a 
crew of 2 or 3. This picture shows a single worker which is the most 
common practice. ‘These men may live in a camp if the forest area 
where they work is sufficiently remote or they may live at home if the 
work is reasonably nearby. Wherever they live, they go into the woods 
at the start of the working day and return at its close. What they 
do during the time they are in the forest only they themselves know, 
since they are working in isolated areas without daily or direct super- 
vision of any kind. In fact, if they live at home, as is usual when work- 
ing on small tracts from which over two-thirds of the pulpwood is 
produced, their employer does not even know when they leave for 
work or when they return or if they go to work at all on any given 
di Ly. 

Let us see what they do when they are on the job. 

First, the tree must be felled. This picture shows how it is done. 
Please note that the men are working quite alone and independently of 
workers on the other strips who may ‘be miles aw ay doing similar work. 
The men you see here may work steadily or intermittently. He may 
be on the job a part of the day or not at all. Only he can tell, for there 
is no one to watch them to see what they do or when they do it. 

After the tree is down the top and branches are lopped off as shown 
in this picture until all we have left is the trunk which provides the 
pulpwood log. If we are producing peeled wood, the bark is next re- 
moved by hand as shown here. This can only be done during the 
sap-peeling season to which I shall refer a little later or by the use of 
a chemical debarking process which is still in the experimental stage. 

Senator Gotpwarer. Could this be done more economically at the 
eventual receiving point of this wood ? 

Mr. Canrrecp. [f it could, it would be done there. 

Senator Gotpwarer. It is cheaper to be done in the field by hand? 

Mr. Canrrexp. It has to be done while sap is in the tree. It is 
cheaper. To get that work done you have to do a concentrated job of 
working 8 to 12 weeks when that condition prevails. If you took 
the time to transport the wood from there to a mill you would use 
up a lot of that time and not get the work done. Asa practical matter 
it has to be done in the woods. 

Senator Gotpwater. Thank you. 

Mr. Canrtetp. There is a method of chemical debarking which is 


sometimes substituted for this process, but it is still in the experimental 
stage. 
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In either case, the bark is removed by the same two men working 
under the same conditions. When the log is peeled or if the wood is 
to be sold with the bark remaining, we are ready for the next step. 

This consists of “bucking” or sawing the log into pieces or pre- 
determined length. It is done by the same crew in the manner shown 
in this picture and, of course, on the spot and under the same con- 
ditions. 

Finally, the same crew completes the operation by piling the cut 
wood into cords as illustrated here. The cord is the standard unit in 
which wood is preduced and sold. It 1s also the piece unit upon which 
the men composing the crew are paid. The piled wood is measured and 
each worker is paid at a piece rate per cord based upon that measure- 
ment. 

That is a typical collection of piles of wood ready for measurement 
in order to determine compensation of the worker. 

The rate is sufficiently high to assure any normally competent 
worker a compensation at, or more frequently in excess of, the statu- 
tory wage for time and overtime, if any, as reported by the worker 
and roughly confirmed by the quality of wood produced. 

Senator Gotpwater. Do vou have an average? 

Mr. Canrtetp. No, sir, it is impossible to get. 

Except as I shall have occasion to refer to it later, transportation 
need not concern us here. Our troubles lie in the operations I have just 
described where, as illustrated, these are carried on by individuals or 
small teams working quite alone and scattered throughout large areas 
of forest lands or on scattered small areas where supervision of the 
factory type is utterly impossible by any practical method. To pin- 
point the problem, let us look at the law and review briefly some of 
our experience in trying to live with it. - 

The act, as originally enacted and as now in effect, requires a sub- 
ject employer te do three things. First, he must pay each employee a 
minimum wage for each hour worked up to 40 hours per week. Second. 
for hours worked in excess of 40 in any week, he must pay that em- 
ployee wages at one and one-half times his regular rate. This is ob- 
tained by dividing the total numbers of hours worked in any week 
into the total compensation paid for the same week, the quotient repre- 
senting such regular hourly rate. Third, and most important to us, 
he must keep and preserve accurate records of each hour actually 
worked by each employee in each week to permit determination of the 
regular hourly rate which is the basis for computing the amount due 
for that period as straight time and overtime, if any. If piece rates are 
paid, as they almost always are in this industry, the rate must. be 
sufficiently high to permit payment of the legal minimum for the 
time actually spent, which must also be meticulously ascertained and 
recorded to assure adequacy of the piece rate. 

These requirements are rigid and inflexible and the responsibility 
of the employer is fixed and absolute. It may not be avoided or dele- 
gated and compliance is demanded without the slirhtest deviation. In 
a factory or other business where employees are concentrated and 
work together under supervisors and timekeepers this obligation can 
he met without great difficulty. In our case it is economically impos- 
sible, as it has been found to be for others in like circumstances. 

At the time the Fair Labor Standards Act was under debate in 
Congress in 1938, it was clearly recognized that the general statutory 
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scheme, especially with respect to the features which I have just de- 
-cribed, was impossible or impracticable where the nature of the work 
or the necessary manner of performance prevented the supervision and 
ie feasible in factory operations. Accordingly, the law, as finally 

acted, exempted or made special provision for certain employees 
whose work fell outside of the general pattern. Unfortunately, how- 
ever, these provisions were not broad enough to include all employe es 
-imilarly situated. 

For example, the act exempts employees engaged in agriculture, as 
detined in section 3 (f) of the act, which includes farming in all its 
branches and forestry and lumbering operations performed by : 
farmer on a farm as an incident to or in conjunction with his farming. 
ixmployees so engaged were, and still are, wholly exempted by section 
13 (a) (6) from all wage and hour provisions of the act. Sensibly 
a correctly it had been found that factory methods could not be 
applied to farming. 

But all other logging and forestry operations, including the produc- 
tion of pulpwood whic +h is necessar ily conducted in the same way as by 
a farmer on a farm, as in fact it frequently is, were left subject to the 
act with the result that a nonfarmer producer was and is obligated to 
keep records which his farmer counterpart need not keep. The work 
in both instances and the difficulties connected with it being the same, 
i reasonable basis for this discrimination is not apparent. 

This was due to no fault of ours. We appeared before the appro- 
priate committees while the bill was under consideration. We asked 
for the inclusion of the production and harvesting of pulpwood in 
the definition of agriculture. We argued then, as we have argued 
since and argue now, that factory hours and procedures were no more 
workable in this industry than in farming; that no effective super- 
vision or timing was possible and that, in most cases, we had no means 
of controlling our isolated workers or of ascertaining what they did 
except by measuring their product after the work had been done. 

Our arguments were rejected and the bill passed without the exemp- 
tion which we had asked. We were then left in the position of being 
obligated to measure the product of our workers against their reports 
of time spent, make a record of the hours reported where apparently 
in conformity with production and pay the men accordingly. We did 
not then and do not now regard this as compliance with the record- 
keeping requirements of the law. But the only er employ- 
ment of a supervisor or timekeeper for each worker or for each crew 
of 2 or 3 workers makes no rational economic sense wie nies ver. What 
business could possibly survive if forced to add nonproductive wages 
pure overhead—at rates of 25 to 100 percent of its productive payr oll ? 

The then Administrator did not think it was compliance either 
and, as we had feared, our troubles promptly began and steadily multi- 
plied. Charges of violations poured in against our producers who 
were entirely without means to defend themselves because of their 
inability to obtain any real evidence of the time or overtime actually 
worked by the very employees who made the charges. 

By 1949, it became apparent to everyone, both in C ongress and out, 
that something had to be done. The amendments of that vear added 
what is now known as the “12-man exemption,” applicable to small 
forest activities. This is found in section 13 (a) (15) of the act 
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and exempts from the wage and hour provision of the law any em- 
ployee engaged in forestry operations such as ours if the total of 
employees employed by 1 employer in such work does not exceed 12. 
The reason for that amendment was the perfectly apparent one that 
in the pulpwood industry, as in farming, supervision of workers such 
as is necessary to comply with the act, w ithout overhead cost so great 
as to put one out of the market, is utterly impossible. 

It is difficult to point out any basic difference in principal between 
this practice and that of annually planting, cultivating and harvest- 
ing a crop of rye, oats, or barley. It is even more difficult to dis- 
tinguish it from the practice of planting and cultivating an orchard 
of fruit trees and harvesting their produce after the years required 
for their growth to maturity. 

It is impossible, for me at least, to distinguish it from turpentine 
farming. Yet the harvesting of cereal grains and fruit and turpen- 
tine are exempt no matter who does it, while the harvesting of pulp- 
wood is not unless it is done by a farmer ona farm. Certainly, a forest 
tree is as much a “product of the soil” as any fruit tree or cereal grain. 
Both require rain, sun, and air; both grow and both may be and are 
cultivated under carefully controlled conditions. Why then, should 
a tree growing in the small woodlot of a farmer who raises corn and 
beans or the pine tree growing in a turpentine lot be distinguished in 
any legislation from another tree of the same species growing in the 
tree farm of the pulpwood producers ? 

There is a typical farm woodlot on that picture. Here is a typical 
tree farm producing pulpwood, the same kind of trees growing in 
both places. The same problem in harvesting [indicating]. 

Indeed, the distinction is not always made. A few years ago an at- 
tempt was made to bring the haulers of pulpwood by truck under the 
licensing and reporting provisions of the Interstate Commerce Act. 
Most of these haulers who operated interstate used small trucks which 
were occasionally used in transporting wood and put to other uses for 
the rest of the time. The State of New York had previously tried to 
impose burdensome regulations upon these operators and had given up 
the attempt because the operators simply quit hauling, with very seri- 
ous results to the consumers of the wood. The State’s effort provided 
just another striking example of the futility of trying to fit a round 
peg of legislation into a square hole of reality. Before the Interstate 
Commerce Commission we argued, successfully, that pulpwood was an 
agricultural commodity and, by reason of that classification, was ex- 
empt from the regulative strictures sought to be imposed. We can 
perceive no good reason why the same realistic view should not pre- 

vail here as it has in various State and Federal agencies. 

You now have before you proposals not only to raise the minimum 

wage, but, what is far more important to us, to eliminate the 12-man 
exemption and the seasonal exemption both of which were originally 
given to us because we demonstrated to your satisfaction that we could 
not operate economically without them. 

Let us consider these three proposals separately. 

First, what would happen if the minimum wage were to be raised to 
90 cents or more? 

The answer to that is, of course, nothing except increased costs and 
added impetus to another inflationary spiral. In the long run it would 
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cost us nothing because it would only go into the price of pulpwood 
and thence through to the end product, paper, to be paid by the ulti- 
mate consumer. 

But the cost increase so reflected in the price would not be confined 
to the apparently unimportant rise in the minimum wage. This is 
so well understood that it needs no demonstration but in times of 
pressure such as we are living through it is sometimes overlooked or 
not fully considered. 

The minimum wage, as everyone knows, is designed to assist the 
nian at the bottom of the industrial ladder. Prices go steadily up and 
io cents is not enough to live on. We do not co yntend that it is and 
if that were all of the picture we would say nothing more. 

It is a fact, however, that job differentials exist, have always ex- 
isted, and presumably will continue to exist in any industry or trade. 
So if you raise the bottom rung of the ladder by a given amount, yeu 
must push up each rung above it to a corresponding degree or you 
will certainly be in for trouble. If you will then examine your recom- 
puted payroll, you will find that the added costs of operation necessi- 
tated by this seemingly trifling adjustment in the minimum represents 
a very substantial sum in dollars and cents. All of this will go into 
the product, and most of it will ultimately be reflected in the price 
to the consumer. 

So prices go up again all around, and before you know it that man 
at the bottom of the ladder is around again complaining, quite justly, 
that he can no longer get along on his most recent increase and must 
have more in order that he may live. Everyone sympathizes with 
him and wants to help him, so up goes the minimum again and the 
whole process is repeated. His temporary relief will last only uniil 
the price of what he buys reduces or eliminates it, whereupon he wili 
be just as badly off as before. Where do you go from there? 

All of this is elementary and I shall not take your time to discuss 
it further. We believe that there should be no increase in the mini- 
mum wage, or if there is to be one regardless of inflationary effect, 
that the new minimum should not exceed the 90 cents recommended 
by the President. 

Second, what would happen if the 12-man exemption were 
abolished ? 

That provision in the law, to which I have already referred previ- 
ously, relieves the small wood producers of the wage and hour and time 
and record-keeping requirements which the act originally attempted 
to impose on them. As I pointed out, the relief was absolutely neces- 
sary because the producers simply could not get the records of time 
worked which were required in order to comply with the terms of 
the law. To demonstrate this, let us consider briefly a hypothetical 
case, 

Assume, if you will, that you own a tract of forest land upon which 
there are growing trees which you wish to cut and convert into pulp- 
wood. You hire six or seven men in the neighborhood to do this 
work for you. You wish to have the job completed in 2 weeks. Natu- 
rally, you do not care whether these men work steadily for a week 
and finish in that time or whether they work between farm chores 
one day, do their own mowing the next, cut some more pulpwood the 
day following that, and so on for 2 weeks, provided that the job is 
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done within the stipulated time. Under the law as presently written 
you need have no concern, for your employees would be exempt from 
all wage and hour requirements and you would need to keep no record 
of their time. 

But without the existing exemption you would, or should, care very 
much indeed. For it would be your responsibility, and yours alone, 
either to see to it that they did not work more than 40 hours in either 
of the 2 weeks for which they were hired, or to compesate them for 
all overtime, and in either case to keep complete and accurate records 
of every hour worked by each man on the job. 

How would you do this? You might post an observer at each house 
to note and record the daily time of departure and return of each of 
your employees but you still would not know where each of them went 
or if he cut any wood or, if so, for how long unless your observer 
dogged his footsteps and kept him constantly in sight all day long. 

That sounds ridiculous, 1 know, but it is a fact. The method of 
getting out pulpwood as I have just described it is wholly typical and 
is widely used because it is both highly convenient and equally de- 
sirable, permitting the worker to enjoy complete freedom and _ to 
receive pay commensurate with his accomplishments. It permits the 
economical harvesting of the wood crop from small parcels of land 
at such time or times as may best suit the persons immediately con- 
cerned. It permits farmers and others in rural communities who are 
temporarily not otherwise employed to earn additional money in their 
available spare time. It is flexible and elastic and so free of the 
limitations of technical and largely uncomprehended legal require- 
ments as to encourage the availability of many people for this highly 
important work who could not, or would not, engage in it otherwise. It 
has been used for time out of mind and has alw: ays been the accepted 
and approved practice in these communities. 

You will accomplish no useful purpose in taking away this exemp- 
tion. Making small woods operations subject once more to the act 
will bring back the very evils which were clearly recognized in 1949 
when the law was amended and will certainly produce one of three 

7 predictable results : 
The wood will not be cut, because due to the economic impossi- 
bility of compliance with the law, the operator will go out of business. 
2. The wood will be cut by an operator in violation of the law; not 
because he wants to but because he simply cannot do otherwise and 
still remain in business. That is not because of minimum wages but 
because of the economic impossibility of adequate supervision of 
workers or, 

3. The entire work of cutting wood will fall into the hands of large 
operators with large crews working together on tracts large enough 
economically to permit such operations, under foremen or time keeper: = 
who can supervise them sufficiently to make and keep legally accept- 
able time records. The small isolated and scattered stands of pulp- 
wood, not lending themselves to this type of operation, will not be 
harvested but will simply go to waste. 

This association and the industry which it represents are vigorously 
‘opposed to each and all of the posible consequences which I have 
enumerated. They feel that putting small operators out of business 
and depriving farmers and other part-time workers of legitimate op- 








$ 
& 


a 


a 





AMEND FAIR LABOR STANDARDS ACT OF 1938 795 


portunities which they have always traditionally enjoyed, and which 
is a Vital economic factor in the region, is not in the national interest. 
They feel that creating a large number of actual or potential, though 
wholly unwilling, law “violators is not in the national interest. They 
know, from experiment and observation, that large operations at- 
tempted on small parcels of land are utterly uneconomic. Finally, 
they are acutely conscious of the fact that without the pulpwood from 
small lots, there will not be enough to supply the paper which ’the 
Nation needs. 

Third, what would happen if the seasonal exemption were elimi- 
nated from the act ¢ 

This is the proposal to abolish the partial relief from the ove a 
provisions of the act which our seasonal producers engaged in sap 
peeling, ice hauling, and stream driving, have had since May 10, 1939, 
upon a finding of the Administrator made pursuant to section 7 (b) 
(3) of the act. 

The section to which I have just referred provides another striking 
exuuple of the modification of the basic provisions of the act which 
was imperative because of certain inescapable facts which preclude 
the application of any law of the “factory” type to activities which 
ure outside of the general pattern. These so-called exemptions recog- 
nize the plain fact that there are certain products which, by their 
nature, can be produced, harvested, processed, handled, or transported 
ouly at certain times which are fixed by natural conditions alone 
and are wholly beyond human control. In such a case the full yearly 
production of the commodity affected must be completed within the 
limited time available and cannot be spread out over a whole year of 
day-by-day work as in the case of the ordinary products of manufac- 
ture. To accomplish this requires either working longer hours dur- 
ing the limited season or substantially augmenting the labor force to 
complete the work in regular hours during y the same period. Without 
an exemption from the overtime provisions of the act, the first of 
these alternatives would mean greatly increased costs with corre- 
sponding increases in the price of the product. The adoption of the 
second alternative, assuming it to be feasible, which it is not, would 
mean much less pay to the individuals employed, who actually need 
more because of the seasonal curtailment of the time during which 
they can work. It woud have the additional disadvantage of com- 
pelling large increases in camp facilities and a drop in production 
because of inability to secure the extra labor which would be needed. 

The pulpwood industry, as it is now carried on in the northeastern 
and lake States, provides a clear example in point. Because of natu- 
ral factors, three classes of work in this industry have been duly found 
to be seasonal in nature and, therefore, entitled to the limited exemp- 
tion from the overtime provisions of the act. 

These classes are as follows: 

|. Sap peeling. This is a method of removal of bark from the wood 
which must be done in order to produce a high-quality pulpwood for 
use In the manufacture of certain kinds of paper. It can only be 
done during the period of 8 to 14 weeks each year, dependent upon 
the species, ‘when the s: ap is freely running in the trees. 


This picture shows sap- peeled wood as it is produced in our “fac- 
torv.” 
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Senator GoLtpwarer. This is a matter of information to me, and 
not coming from a part of the country which produces pulpwood—is 
it necessary to skin the wood while the sap is in it? 

Mr. Canrietp. The bark won't come off otherwise except with a 
great deal of difficulty. When sap is running the bark is fairly loose. 
If you cut down to the wood in one strip you can peel it off clear 
around the tree. If you wait until the sap is dried up the bark is 
shrunk tight against the wood. It can be removed by mechanical] 
means with difliculty, and it is, but you never get it as cleanly off as 
vou do in the case of sap-peeled wood. All wood is not peeled. The 
peeled wood is used for, usually, for the higher quality papers that 
require utmost cleanliness in the wood and no bark specks. That is 
the only way you can get it off absolutely clean. 

The second of the seasonal exemptions is ice road hauling. This 
is the transportation of pulpwood “ hauling it on sleds or trucks 
over specially constructed roads of ice which are made each year dur- 
ing the months of subfreezing temperatures. Any wood which has 
not been taken out of the forests before the ice roads start to break 
up in the spring simply lies where it is until new roads can be built 
in the following year. 

There is no other means of transportation in the woods. You have 
to wait until swamps are frozen up. There are no permanent roads. 
The capital cost of doing it otherwise would just be fantastic, and an 
utter waste. 

The third of the seasonal exemptions is spring freshet driving. 
This is another form of transportation in localities where running 
streams are available. The wood is floated down these streams during 
the short periods when the melting snow and spring rains produce a 
water level high enough for the purpose. It can be done at no other 
time. 

As would be expected, all of these operations are carried on in the 
forests far removed from ordinary means of subsistence and care. 
This makes necessary the construction of completely equipped camps 
to house and care for the employees. To conduct these activities on 
a straight-time basis would mean greatly increasing the capacity of 
the camps to take care of the additional men and transporting a much 
greater amount of food and other supplies properly to sustain them. 
Obviously, this would mean a corresponding rise in production costs. 
At the same time the workers each would be getting less pay due to 
the shorter hours of work. 

Here someone may ask if wide employment at good wages is not 
more important than the small matter of additional expense and ex 
panded facilities. My answer is that, as a practical matter, it would 
be generally impossible to obtain the needed additional workers. 
There are reasons for this. 

Anyone who has had experience in recruiting labor for these jobs 
will confirm the fact that it is extremely difficult to get enough men 
even under present conditions. The work is skilled and there simply 
does not exist any reserve pool of workers who can qualify for it. 
Those who are available know their jobs, understand the whole situ- 
ation and perform accordingly. They are about as far removed from 
the normal type of factory worker as could be imagined and there are 
just barely enough of them to carry on. Experienced men are so few 
and recruits are so hard to enlist that the producers are exploring 
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every possible use of mechanical or other labor-saving devices which 
may help to stretch the available manpower. 

The reason for the searcity of workers is that this work is done in 
remote forest areas and people just will not go into the woods to work 
on a 40-hour-week basis. It is not like factory employment where a 
man can leave the job after putting in his 8 hours and spend his 
evening at home or at the movies. Idle hours in the woods cannot 
be utilized as in a settled community. There are, at best, limited 
recreational facilities available. The woodsman takes the job with 
that in mind. His object is to work hard during the short time he 
can work at all and so build up a sum of cash which he can take out 
with him when he leaves. He cares nothing about an 8-hour day and 
wants to devote his time wholly to his sole objec tive, which is to make 
as much money as he can while he can. 

If you take away this exemption you will accomplish three things. 
First, you will put an additional burden upon the seasonal producers, 
the consequences of which cannot be measured as a practical matter. 
Second, by requiring the payment of overtime you will greatly in 
crease production costs. These costs will be immediately reflected in 
the cost of woodpulp and ultimately in the cost of paper. Third, to 
the extent overtime work can be avoided you will completely disrupt 
the customary scheme of operation in the affected localities which have 
heen accepted and followed for generations and for 15 years under 
this law; in the process you will reduce the income of individual 
workers. 

You also have before you a proposal to adopt for the purposes of 
the Fair Labor Standards Act the common law definition of “em- 
ployee” ue as you have done in the case of the Social Security Act 
and the National Labor Relations Act. With this proposal, we are 
in enthusiastic agreement. I cannot imagine that this committee is 
any less enthusiastic about this proposed clarification of congressional 
intent. Without such a clarification, our consumer members, and 
independent dealers, are faced with the possibility of being declared 
the employers of hundreds of independent pulpwood producers from 
whom they buy wood and of the thousands of workers employed by 
them. Our producer members may find themselves employees of : 
pulp mill, or even of two or more pulp mills, for wage-and- ‘alin 
purposes while they are employers for social security and labor rela- 
tions purposes. Their workers may be deemed to be their employees 
under two laws and the employees of someone else under another law, 
someone with whom they have never had any relationship whatsoever. 

This state of affairs is confusion raised to a high level approach- 
ing chaos. And it is no figment of my imagination. There have 
actually been legal proceedings brought by the administrator of the 
Fair Labor Standards Act to have pulp and paper companies declared 
the employers of employees of independent pulpwood producers whose 
very number, let alone identity, was unknown to either party to the 
proceeding. 

We have repeatedly tried to get. from the administrators of the act, 
both local and national, a statement of criteria which we could ap- 
ply to determine who is and who is not an employee under this law. 
They say they cannot give it tous. We ask you, Senator, to ask them 
for such criteria. 
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I think you will appreciate our problem better when you get 
do not get their answer. 

This same problem was explored at length by Congress in 1950 
in connection with the Social Security Act. The report of the con- 
ference committee on H. R. 6000, 8ist Cong., 2d sess., states the prob- 
lem and the solution with clarity. May I suggest that that portion of 
the report be incorporated in the recor dof this hearing in lieu of taking 
your time to go again into the problem at length ? 

Senator Gorpwarer. Without objection, it will appear at this point. 

(The information referred to is as follows: ) 


OLD-AGE AND SURVIVORS INSURANCE COVERAGE 


DEFINITION OF EMPLOYMENT 
Agricultural labor 

The House bill continued the exclusion under existing law of agricultural 
labor from the definition of “employment,” although the House bill narrowed 
the definition of “agricultural labor.” The Senate amendment excluded from 
the definition of “employment” agricultural labor performed in any calendar 
quarter by an employee, but only if the cash remuneration paid for such service 
is less than $50 or the service is performed by an individual who is not regular- 
ly einployed by the employer to perform such service. The Senate amendment 
further provided that for this purpose an individual is deemed to be regularly 
employed by an employer during a calendar quarter only if (i) on each of 
some 60 days during the calendar quarter such individual performs agricultural 
labor for such employer for some portion of the day, or (ii) such individual was 
regularly employed (determined in accordance with the test in the preceding 
clause) by such employer in the performance of service of the prescribed charac- 
ter during the preceding calendar quarter. The amendment provided that re- 
muneration paid for such service in any medium other than cash would not 
constitute wages. 

The Senate amendment, however, did not apply in the case of service per- 
formed in connection with the production or harvesting of any commodity defined 
as an agricultural commodity in section 15 (g) of the Agricultural Marketing Act, 
as amended, or in connection with the ginning of cotton. Such service is spe- 
cifically excepted from employment under the Senate amendment, regardless of 
the amount of the remuneration paid for, or the regularity of the performance 
of, such service. This specific exclusion from employment under the Senate 
amendment of service performed in connection with the production or harvesting 
of any commodity defined as an agricultural commodity in section 15 (g) of the 
Agricultural Marketing Act, as amended, applies only to service performed in 
connection with the production or harvesting of crude gum (oleoresin) from a 
living tree or the processing of such crude gum into gum spirits of turpentine 
and gum resin, provided such processing is carried on by the original producer of 
such crude gum. 

The conference agreement adopts the Senate provision with a change in the 
test of when an individual is deemed to be regularly employed in performing 
agricultural labor for an employer. Under the conference agreement, an indi- 
vidual is deemed to be regularly employed by an employer during a calendar 
quarter (including the first quarter of 1951) only if (i) such individual performs 
agricultural labor (other than services in connection with the production or 
harvesting of any commodity defined as an agricultural commodity in section 
15 (g) of the Agricultural Marketing Act, as amended, or in connection with the 
ginning of cotton) for such employer on a full-time basis on 60 days (whether 
cr not consecutive) during the quarter, and (ii) the quarter was immediately 
preceded by a qualifying quarter. A qualifying quarter is defined as (I) any 
quarter during all of which the individual was continuously employed by the 
employer, or (II) any subsequent quarter meeting the test of clause (i) above 
if, after the last quarter during all of which the individual was continuously 
employed by the employer, each intervening quarter met the test of clause (i). 
An individual is also deemed to be regularly employed by an employer during a 
calendar quarter if he was regularly employed (upon application of clauses (i) 
and (ii)) by the employer during the preceding calendar quarter. Under the 
conference agreement remuneration for services in connection with the produc- 
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tion or harvesting of any commodity defined as an agricultural commodity in 
section 15 (g) of the Agricultural Marketing Act, as amended, or in connection 
with the ginning of cotton, is not counted for purposes of the $50 cash wage test. 

The Senate amendment adopted the definition contained in the House bill of 
the term “agricultural labor” except that the Senate amendment adds to the 
list of service constituting agricultural labor the following: Service performed 
iy connection with the operation or maintenance of ditches, canals, reservoirs, 

waterways, not owned or operated for profit, used exclusively for supplying 
and storing water for farming purposes; and service not in the course of the 
employer's trade or business or domestic service in a private home of the em- 
plover, if such service is performed on a farm operated for profit. The conference 
avereement adopts the House provision with the additions made by the Senate 
umendment. 


Domestic workers 


The House bill excluded from employment service not in the course of the 
employer's trade or business (including domestic service in a private home of 
the employer) performed in any calendar quarter by an employee, but only if 
the cash remuneration paid to an individual for such service is less than $25, or 
cuch service is performed by an individual who is not regularly employed by 
the employer to perform such service. For the purposes of the exception, an 
individual is deemed to be regularly employed by an employer during a calendar 
quarter only if (i) such individual performs for such employer service of the 
prescribed character during some portion of at least 26 days during the calendar 
quarter, or (ii) such individual is regularly employed (determined in accordance 
with clause (i) ) by such employer in the performance of service of the prescribed 
character during the preceding calendar quarter. ‘The Senate amendment modi- 
tied the House bill by requiring $50 of cash wages instead of $25 of cash wages 
earned in the quarter; and providing that the test of regularity be based upon 
performance of services on each of some 24 days during a quarter rather than 
26 days. 

The conference agreement adopts the Senate amendment as to service not in 
the course of the employer's trade or business. The agreement also conforms 
with the policy of the Senate amendment with respect to domestic service, but 
the cash test of $50 is changed from a remuneration earned in the quarter basis 
to a remuneration paid in the quarter basis. Under the conference agreement, 
cash remuneration received by an employee in a calendar quarter for domestic 
service in a private home of the employer does not constitute wages unless the 
cash remuneration for such service received by the employee from the employer 
in such quarter is $50 or more, and the employee is regularly employed by the 
employer in such quarter of payment in the performance of such service. 

The House bill excepted from employment service not in the course of the 
employer's trade or business (including domestic service in a private home of the 
employer) performed on a farm operated for profit. The Senate amendment 
omitted this provision because of its amendment (adopted under the conference 
agreement) including such service within the definition of agricultural labor. 
The conference agreement conforms with the Senate action. 


Federal employees 


The House bill excluded from employment service performed in the employ 
of the United States Government or in the employ of any instrumentality of the 
United States Government which is partly or wholly owned by the United States 
hut only if (1) such service is covered by a retirement system established by a 
law of the United States for employees of the United States or of such instru 
mentality, or (2) the service is of the character described in any one of a list of 
13 special classes of excepted services. The Senate amendment adopted the 
general policies of the House bill except for one area of Federal employment. 
The large group covered under the Senate amendment and not under the House 
hill consists of employees serving under a temporary appointment pending final 
determination of eligibility for permanent or indefinite appointment; and the 
conference agreement extends coverage to this group. 

The conference agreement contains three separate subparagraphs. Subpara- 
graph (A) excepts from employment service performed in the employ of the 
United States or of any instrumentality of the United States, if such service is 
covered by a retirement system established by a law of the United States. 
Determinations as to whether the particular service is covered by a retirement 
system of the requisite character are to be made on the basis of whether such 
service is covered under a law enacted by the Congress of the United States which 
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specifically provides for the establishment of such retirement system. Subpara- 
graph (B) excepts from employment service performed in the employ of an 
instrumentality of the United States if such an instrumentality was exempt from 
the tax imposed by section 1410 of the Internal Revenue Code on December 31, 
1950. This provision can apply in the case of an instrumentality created after 
1950 of such instrumentality, had it been in existence on December 31, 1950, 
would have been exempt from such tax by reason of a provision of law in effect 
on that date. The exception from employment under subparagraph (B) does 
not apply to (i) service performed in the employ of a corporation which is wholly 
owned by the United States (but such service, of course, is not included as 
employment if the service is excluded upon application of the rules contained in 
subparagraph (A) or (C)); (ii) service performed in the employ of a national 
farm loan association, a production credit association, a Federal Reserve bank, 
or a Federal credit union; (iii) service performed in the employ of a State, 
county, or community committee under the Production and Marketing Adminis- 
tration; (iv) service performed by a civilian employee, who is not compensated 
trom funds appropriated by the Congress, in the Army and Air Force Exchange 
Service, Army and Air Force motion-picture service, Navy exchanges, Marine 
Jjorps exchanges, or other activities, conducted by an instrumentality of the 
United States subject to the jurisdiction of the Secretary of Defense, at installa- 
tions of the Department of Defense for the comfort, pleasure, contentment, and 
mental and physical improvement of personnel of such Department. Subpara- 
graph (C) excepts from employment service performed in the employ of the 
United States or in the employ of any instrumentality of the United States if 
the service is of the character described in any one of a list of 13 special classes 
of excepted services. These 13 special classes of excepted services include the 12 
special classes of excepted services listed in the Senate amendment and, in addi- 
tion, service performed by an individual to whom the Civil Service Retirement 
Act of 1930 does not apply because such individual is subject to another retire- 
ment system (either established by a law of the United States or by the agency 
or instrumentality for which the service is performed). 


Employces of transportation systems operated by a State or political subdivision 


The House bill included as employment service performed in the employ of a 
political subdivision of a State (including an instrumentality of one or more 
subdivisions) in connection with the operation of a public transportation system 
if such service is performed by an employee who (i) became an employee of 
the political subdivision in connection with and at the time of its acquisition 
after 1936 of the transportation system or any part thereof, and (ii) prior to 
the acquisition rendered services which constituted employment (for social- 
security-coverage purposes) in connection with the operation of the transportation 
system or part thereof acquired by the political subdivision. Under the House 
provision if a city acquired a transportation system in 1930, and in 1940 acquired 
from private ownership a bus line which became part of the city transportation 
system, only the employees taken over from the privately owned bus line would be 
covered for social-security purposes. Other employees working for the city in 
connection with the operation of its transportation system, including employees 
hired after the acquisition of the bus line, would not have been covered under the 
House provision. 

However, in the case of employees taken over by a political subdivision in 
connection with an acquisition made prior to the effective date of the pro- 
visions in the House bill amending the definition of employment, the House bill 
provided that if the political subdivision filed with the Commissioner of Internal 
Revenue prior to such effective date a statement that it did not favor the cover- 
age of any employee who became an employee in connection with acquisitions 
made before such effective date, then the services of such employees would not 
constitute employment. 

The Senate amendment provided for the inclusion as employment of all serv- 
ice performed in the employ of a State or political subdivision (or instrumental- 
ity) in connection with the operation of any public-transportation system the 
whole or any part of which was acquired after 1936. The Senate amendment 
did not limit coverage to those employees taken over from private employers 
at the time of such acquisition. 

The conference agreement adopts the provision of the Senate amendment as 
the general rule to be applied, but the agreement sets forth certain conditions 
and circumstances under which none, or only some, of the employees will be 
covered. 
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Under the conference agreement, if the State or political subdivision acquires 
a transportation system, or any part thereof, from private ownership after 
1936 and before 1951, all employees (with respect to services rendered atter 
1950 in connection with the operation of the transportation system) will be cov- 
ered unless— 

(i) The State or political subdivision on December 31, 1950, has a general 
retirement system (a defined term) in effect, covering substantially all 
services performed in connection with the operation of the transportation 
system; and 

(ii) Such general retirement system provides benefits which are protected 
from diminution or impairment under the State constitution by reason of an 
express provision, dealing specifically with retirement systems established 
by the State or subdivisions of the State, which forbids such diminution or 
impairment. 

A constitutional provision permitting diminution or impairment by action of 
the legislature would not qualify, under the conference agreement, as a con- 
stitutional provision described in clause (ii). 

If the State or political subdiivsion made an acquisition described in the 
preceding paragraph and the employees are not covered under a general retire- 
ment system described in clause (ii) above, all service in connection with the 
transportation system will constitute employment, including the service of all 
employees hired after 1950 and including the service of employees who did not 
work for the private employer from whom the State or political subdivision 
acquired its transportation system. 

If the State or political subdivision which acquired part of its transportation 
system after 1936 and before 1951 had on December 31, 1950, a general retire- 
ment system covering the services of its transportation employees, and the tests 
of clause (i) and (ii) are both satisfied, none of the employees (subject to a 
limited exception set forth in the following paragraph) would be covered. This 
exclusion from employment will apply even in the case of employees who worked 
for the private employer from whom the State or political subdivision acquired 
the transportation system (or part thereof) and who became employees of the 
State or political subdivision in connection with the acquisition. 

The conference agreement provides, however, in the case of a transportation 
system in which service is not employment by reason of rules set forth in the 
preceding paragraphs, that if the State or political subdivision makes a new 
acquisition from private ownership after 1950 of an addition to its transportation 
system, then in the case of any employee who— 

(A) Because an employee of the State or political subdivision in connec- 
tion with and at the time of its acquisition (after 1950) of the addition 
to its transportation system, and 

(B) Prior to such acquisition rendered service which constituted employ- 
ment (for social-security-coverage purposes) in connection with the oper- 
ation of the addition to the transportation system acquired by the State or 
political subdivision, 

the service of such employee (in connection with any part of the transportation 
system) shall constitute employment, commencing with the first day of the third 
calendar quarter following the calendar quarter in which the acquisition of the 
new addition took place, unless on such first day the service of the employee is 
covered by a general retirement system which does not contain special provisions 
applicable only to employees taken over by the State or political subdivision in 
connection with such acquisition. 

The rule of the immediately preceding paragraph is, under the conference 
agreement, applicable in one other situation. If a State or political subdivision 
is operating a public transportation system on December 31, 1950, but no part 
of the system was acquired after 1936 and before 1951, none of the service of 
the employees will constitute employment unless the State or political subdivision 
makes an acquisition on or after January 1, 1951, from private ownership of 
an addition to its existing system. In the case of such an acquisition of a part 
of its transportation system, the employees taken over by a State or political 
subdivision at the time and in connection with such acquisition will be covered, 
or not covered, upon application of the rule set forth in the preceding paragraph. 
Employees of the public transportation system not taken over from private own- 
ership at the time of such acquisition would not be affected at all—their service 
would remain excluded from employment. 

In the case of a State or political subdivision which does not operate on 
December 31, 1950, a transportation system, but acquires a transportation sys- 
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tem after such date, the conference agreement provides that all service performed 
in connection with the operation of the acquired transportation system will con- 
stitute employment, unless at the time the first part of such transportation system 
is acquired by it from private ownership the State or political subdivision has 
a general retirement system covering substantially all the service performed in 
the operation of the transportation system. 

The term “general retirement system” is defined to mean any pension, annuity, 
retirement, or similar fund or system established by a State or political sub- 
division for employees of the State, political subdivision, or both, but does not 
include a fund or system which covers only service performed in positions con- 
nected with the operation of its public transportation system. 

A transportation system or part thereof is considered to have been acquired 
by a State or political subdivision from private ownership if prior to the acqui- 
sition service performed by employees in connection with the operation of the 
system or the acquired part constituted employment (for social-security-coverage 
purposes) and some of such employees became employees of the State or political 
subdivision in connection with and at the time of such acquisition. 

The term “political subdivision” is defined to include an instrumentality of a 
State, of one or more State political subdivisions, or of a State and one or more 
of its political subdivisions. 


Coverage of State and local employees under compacts 


The House bill provided for the extension of old-age and survivors insurance 
coverage to employees of State and local governments under agreements nego- 
tiated between the States and the Federal Security Administrator. The House 
bill also permitted the employees of State and local governments, covered by 
State or local government retirement systems, to be included in such agreements 
if two-thirds of the employees consented to be covered under the program. The 
Senate amendment modified the House provisions. It excluded from the purview 
of such agreements employees of States and local governments covered by State 
and local government retirement systems. The Senate amendment further pro- 
vided for the establishment of separate coverage groups of employees engaged 
in the performance of single proprietary functions. The conference agreement 
adopts the Senate provisions. 


Employees of religious, charitable, and certain other nonprofit organizations 

Under the House bill, employees of religious, charitable, educational, and 
other organizations exempt from income tax under section 101 (6) of the Inter- 
nal Revenue Code were covered on a compulsory basis. The House bill, however, 
granted an exemption to such organizations from the tax imposed on the employer 
under section 1410 of such code. Provision was made for waiver by the organ- 
ization of such exemption. If the exemption from taxation was not waived, the 
employees of the organization would, for the purpose of computing insured status 
and average monthly wage, receive wage credits for only one-half of the wages 
paid. An organization waiving its exemption from tax was permitted, under the 
House bill, to regain it tax-exempt status by giving a 2 years’ notice. Such notice 
of termination could not be given prior to the expiration of 5 years following the 
effective date of the waiver period. 

The Senate amendment provided for compulsory coverage of organizations 
which are not organized and operated primarily for religious purposes or which 
are not owned and operated by one or more organizations operating primarily 
for religious purposes. The organizations whose employees were covered under 
the compulsory basis were, under the Senate amendment, subject, on a compulsory 
basis, to the employers’ tax imposed under section 1410 of the Internal Revenue 
Code. The employees of such organizations were also subject, on a compulsory 
basis, to the employees’ tax imposed under section 1400 of the code. In the case 
of religious organizations, or organizations owned and operated by religious 
organizations, provision was made under the Senate amendment for coverage of 
employees upon filing a statement with the Commissioner of Internal Revenue 
that the organization desired to have the old-age and survivors insurance system 
extended to its employees. If such a statement was once filed, it could not 
thereafter be revoked by the organization. 

The conference agreement differs from both the House bill and the Senate 
amendment. Under the conference agreement service performed in the employ 
of an organization exempt from income tax under section 101 (6) is excluded 
from employment unless the organization files a certificate that it desires to 
have the old-age and survivors insurance system extended to its employees. If 
it does not file such a certificate, neither the organization nor its employees are 
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subject to the social-security taxes imposed by the Federal Insurance Contribu- 
tions Act. If it does file such a certificate, both the employer and the employee 
are, for the period during which the certificate is in effect, subject to such taxes 
in the Same manner as a private employer and his employees. The certificate 
filed by the organization must certify that at least two-thirds of its employees 
concur in the filing of the certificate, and the certificate must be accompanied 
by a list containing the signature, address, and social-security account number 
(if any) of each employee who concurs in the filing of the certificate. Such 
list may be amended at any time prior to the expiration of the first month fol- 
lowing the first calendar quarter for which the certificate is effective by filing 
a supplemental list or lists containing the signature, address, and social-security 
number of each additional employee who concurs in the filing of the certificate. 
Commencing with the first day following the close of the calendar quarter in 
which the certificate is filed, the employees who have concurred in the filing of 
such certificate will be covered for social-security purposes. Any employee who 
is hired on or after such first day will be covered on a compulsory basis. If an 
individual, who on such first day was in the employ of the organization, should 
leave his position and thereafter reenter the employ of such organization, such 
employee will be covered on and after the date of such reentry, whether or not 
he concurred in the filing of the certificate when he was previously in the employ 
of the organization. 

The conference agreement further provides that the period for which the certifi- 
cate is effective may be terminated by the organization upon giving 2 years’ 
advance notice in writing of its desire to terminate the effect of the certificate 
at the end of a calendar quarter; but only if the certificate has been in effect for 
a period of not less than 8 years at the time of the receipt of the notice of ter- 
mination. The organization may revoke its notice of termination by giving a 
written notice of such revocation prior to the close of the calendar quarter 
specified in the notice of termination. The certificate (and any notice of ter- 
mination or revocation of such notice) must be filed in such form and manner 
and with such official as may be prescribed by regulations. 

Provision is also made, under the conference agreement, for termination of 
the waiver period upon the initiative of the Commissioner of Internal Revenue. 
If the Commissioner finds that an organization which filed a certificate has failed 
to comply substantially with the provisions of the Federal Insurance Contribu- 
tions Act, or is no longer able to comply with such provisions, the Commissioner 
can give such organization a 60 days’ advance notice in writing that the period 
covered by the certificate will terminate at the end of the calendar quarter 
specified in the notice. Such notice by the Commissioner may be revoked by him 
by giving, prior to the close of the calendar quarter specified in his notice of 
termination, written notice of the revocation. The Commissioner cannot give 
notice of termination or revocation thereof without prior concurrence of the 
Federal Security Administrator. 

If the period covered by the certificate is terminated by the organization itself, 
it may not thereafter file a certificate waiving the exclusion from employment 
of its employees. 

Service performed by a duly ordained, commissioned, or licensed minister of 
a church in the exercise of his ministry or by a member of a religious order in 
the exercise of duties required by such order would not constitute employment 
under the House bill, the Senate amendment, or the conference agreement. 


Effective date 
The provisions of the conference agreement amending the definition of employ- 
ment apply only with respect to service performed after December 31, 1950. 


DEFINITION OF WAGES 


The House bill continued the provisions of existing law which exclude from 
Wages payments made to or on behalf of an employee under a plan or system 
providing for payments on account of (1) retirement, (2) sickness or accident 
disability, (8) medical or hospitalization expenses, or (4) death but provided 
that such payments made for death benefits should be excluded from wages 
regardless of whether the employee has certain options or rights, such as the 
option to receive, instead of the provision for such death benefit, any part of 
such payment made by the employer, or the right to assign the death benefit or 
to receive a cash consideration in lieu thereof. The Senate amendment adopted 
the House provision, but in addition excluded from wages any such payment 
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made to or on behalf of any dependents of an employee under a plan or system 
providing for the employee and his dependents. The conference agreement 
adopts the Senate provision. 

The House bill excluded from wages certain payments made to, or on behalf 
of, an employee from or to a trust exempt from tax under section 165 (a) of the 
code or under or to an annuity plan which meets the requirements of section 
165 (a) (3), (4), (5), and (6). The Senate amendment made a clarifying 
change in the House provision to assure the exclusion from wages of a payment 
of the prescribed character made to, or on behalf of, a beneficiary of an employee. 
The conference agreement adopts the Senate provision. 

The Senate amendment added a new provision excluding from wages remunera- 
tion for agricultural labor paid in any medium other than cash. The Senate 
provision was necessary because under the Senate amendment agricultural labor 
may be covered under certain conditions. The House bill contained no com- 
parable provision. The conference agreement adopts the Senate provision. 

The House bill contained an express provision relating to tips and other cash 
remuneration customarily received by an employee in the course of his employ- 
ment from persons other than the person employing him. The Senate amend- 
ment eliminated this provision of the House bill. The conference agreement 
conforms to the Senate amendment. 

The Senate amendment contained a provision designed to make easier the 
computation of wages for service not in the course of the employer’s trade or 
business, particularly with respect to wages for domestic service. The House 
bill contained no comparable provision. The conference agreement adopts the 
Senate provision, but limits its application to remuneration for domestic service 
in a private home of the employer. The agreement authorizes the issuance of 
regulations in appropriate cases for the rounding of remuneration payments for 
such service to the nearest whole dollar. For example, if a household employee 
receives a cash remuneration payment of $9.50, or $10.49, or any amount in 
between, the payment could, if the regulations so provide, be considered to be 
$10. The rounding of cash wage payments to the nearest whole dollar will ease 
the householder’s part in the social-security program for purposes of applying 
the tax rate to the wage payment, for purposes of any required recordkeeping, 
and for purposes of determining whether $50 or more has been paid to the 
employee in any calendar quarter, 

Under the House bill, remuneration paid to certain homeworkers would con- 
stitute wages, but the definition of “employee” contained in the Senate amend- 
ment resulted in the exclusion of such remuneration from wages. Under the 
conference agreement, which includes homeworkers as employees, remuneration 
paid by an employer in any calendar quarter to a homeworker (if such home- 
worker is an employee under the definition of employee”) will constitute wages, 
but only if cash remuneration of $50 or more is paid during the calendar quarter 
by the employer to such homeworker. If $50 or more of cash remuneration is 
paid by the employer to such homeworker during the calendar quarter, it is 
immaterial whether the $50 is in payment of services rendered the employer 
during the quarter of payment or during a previous quarter. 

The conference agreement also makes certain amendments in the definition 
of “wages” for purposes of the Federal Unemployment Tax Act and income- 
tax withholding to conform such definitions in certain respects with the defini- 
tion of “wages” under the Federal Insurance Contributions Act. 


Effective date 


The provisions of the conference agreement amending the definition of wages 
apply only with respect to remuneration paid after December 31, 1950. 


DEFINITION OF “EMPLOYEE” 


The definition of the term “employee” in the House bill required that the usual 
common-law rules be used to determine whether an individual is an employee. 
The Senate accepted this provision without change but struck out the second 
sentence of the paragraph in the House bill which was designed to change the 
effect of the United States Supreme Court’s holding in the case of Bartels v. 
Rirmingham (332 U. S. 126 (1947)). The conference agreement accepts the 
Senate amendment. With regard to the meaning of the phrase “the usual 
common-law rules applicable in determining the emnployer-employee relation- 
ship,” this opportunity is taken to reiterate and endorse the statement made 
in the Report of the Committee on Ways and Means in connection with the 
Social Security Act Amendments of 1939: 





AMEND FAIR LABOR STANDARDS ACT OF 1938 SO5 


“A restricted view of the employer-employee relationship should not be taken 
in the administration of the Federal old-age and survivors insurance system in 
making coverage determinations. The tests for determining the relationship laid 
down in cases relating to tort liability and to the common-law concept of master 
and servant should not be narrowly applied (p. 76).” 

This statement made in 1939 is equally applicable to the phrase in the bill 
as agreed upon in the conference agreement, which contemplates a realistic 
interpretation of the common-law rules. 

Provisions in both the House bill and the Senate amendment added individuals 
in certain specified occupational groups who are not necessarily employees under 
the usual common-law rules. However, the Senate amendment made substantial 
revisions in the additions which were provided in the House bill. 

The Senate amendment eliminated entirely the House additions with respect to 
driver-lessees of taxicabs, contract loggers, mine lessees, and house-to-house 
salesmen, The conference agreement adopts these Senate amendments. 

The Senate amendment struck out the House provision which added outside 
salesmen in the manufacturing or wholesale trade, substituting a more detailed 
provision which added city and traveling salesmen performing services under 
certain specified conditions. Under the conference agreement, city and traveling 
salesmen are included (subject to the general limitations which appeared in 
both the House bill and Senate amendment and which are applicable to all of 
the categories listed in par. (3)) if they are engaged upon a full-time basis in 
the solicitation on behalf of, and the transmission to, their principals (except 
for sideline sales activities on behalf of other persons) of orders from whole- 
salers, retailers, contractors, or operators of hotels, restaurants, or other similar 
establishments for merchandise for resale or supplies for use in their business 
operations. City and traveling salesmen who sell to retailers or to the others 
specified, operate off the companies’ premises, and are generally compensated 
on a commission basis, are included within this occupational group. Such sales- 
men are generally not controlled as to the details of their service or the means 
by which they cover their territories, but in the ordinary case they are expected 
to call on regular customers with a fair degree of regularity. The conference 
agreement requires with respect to a city or traveling salesman that, in order 
for him to be included within the term “employee,” his entire or principal busi- 
ness activity must be devoted to the solicitation of orders for one principal. 
Thus, the multiple-line salesman generally will not be within the scope of this 
subparagraph of the definition. However, the conference agreement specifies 
that, if the salesman solicits orders primarily for one principal, he shall not 
be excluded solely because of sideline sales activities on behalf of one or more 
other persons. In such a case, the salesman would be the employee under para- 
graph (3) of the definition only of the person for whom he primarily solicits 
orders and not of such other persons. 

The conference agreement specifically excludes agent-drivers and commission- 
drivers from the scope of this subparagraph of the definition. 

The following examples illustrate the application of the paragraph as it relates 
to city and traveling salesmen: 

1. Salesman A’s principal business activity is the solicitation of orders from 
retail pharmacies on behalf of the X wholesale drug company. A also occa- 
sionally solicits orders for drugs on behalf of the Y and Z companies. Within 
the meaning of subparagraph (3) (D), A is the employee of the X company but 
not of the Y and Z companies. 

2. Salesman B’s principal business activity is the solicitation of orders from 
retail hardware stores on behalf of the R tool company and the S cooking 
utensil company. B regularly solicits orders on behalf of both companies. 
Within the meaning of subparagraph (3) (D), B is not the employee of either the 
R or S company. 

3. Salesman C’s principal business activity is the house-to-house solicitation 
of orders on behalf of the T brush company. C occasionally solicits such orders 
from retail stores and restaurants. Within the meaning of subparagraph (3) 
(>), C is not the employee of the T company. 

The Senate amendment added certain agent-drivers and commission-drivers 
to paragraph (3) of the definition as it appeared in the House bill. Under 
paragraph (3) (A) as it appears in the conference agreement, the definition 
of “employee” includes agent-drivers or commission-drivers who are engaged in 
distributing meat products, vegetable products, fruit products, bakery products, 
beverages (other than milk), or laundry or dry-cleaning services, for their prin- 
cipals. This category includes an individual who operates his own truck or the 
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truck of the company for which he performs services, serves customers desig- 
nated by the company as well as those solicited on his own, and whose compen- 
sation is a commission on his sales or the difference between the price he charges 
his customers and the price he pays to the company for the product or service 

The Senate amendment struck out the House provision which added home 
workers to the definition of “employee.” Under paragraph (3) (C) of the 
definition agreed to by the conferees, a home worker is included in the term if he 
performs work, according to specifications furnished by the person for whom the 
services are performed, on materials or goods furnished by such person which 
are required to be returned to such person or a person designated by him, if 
the performance of such services is subject to licensing requirements under the 
laws of the State in which such services are performed. However, as provided 
in the definition of “wages” adopted by the conference agreement, a home 
worker who meets the requirements of this definition of “employee” still will 
not be covered unless he is paid remuneration in cash of $50 or more in any 

calendar quarter by the person for whom the services are performed. It is 
not required that such remuneration must be paid in the quarter in which the 
services are performed. 

With respect to the requirement that the performance of services by a home 
worker must be subject to licensing laws in the State in which the work is 
performed as a prerequisite to the inclusion of such indivdual in the definition 
of “employee,” the conference agreement intends that this requirement will be 
met either in the case where the State requires a home-work license on the part 
of the person for whom the services are performed or in the case where the 
State requires a home-work certificate on the part of the individual who per- 
forms the services. 

The House bill contained a paragraph (4) of the definition of “employee” 
which would have included within the meaning of the term any individual 
who had the status of an employee as determined by the combined effect of 
seven enumerated factors. The Senate amendment struck out this paragraph, 
and the conference agreement follows the Senate amendment with respect to 
this matter. 

SELF-EMPLOYED 


In providing coverage for the self-employed, the House bill excluded from tax 
(and from benefit coverage) income derived from the performance of service by 
an individual (or partnership) in the exercise of his profession as a physician, 
lawyer, dentist, osteopath, veterinarian, chiropractor, Christian Science prac- 
titioner, or as an aeronautical, chemical, civil, electrical, mechanical, metallur- 
gical, or mining engineer. The Senate amendment added to the list of exclusions 
the following: naturopaths, architects, certified public accountants, and account- 
ants registered or licensed as accountants under State or municipal law, and 
funeral directors ; and substituted “professional engineers” in lieu of the specific 
engineers listed in the House bill. The conference »greement adopts the Senate 
provision, with an addition (to the group excluded) of full-time practicing 
public accountants. 

The House bill also excluded income derived from a trade or business of 
publishing a newspaper or other publication having a paid circulation. The 
Senate amendment deleted such exclusion. The conference agreement conforms 
with the Senate action in extending coverage in this area. 

Mr. Canriew. I realize that exemptions and exceptions are not in 
current favor and that he who advocates them is out of step with the 
popular thought of the times. But I may remind you ths at, not- 
withstanding this, certain exemptions and special provisions do exist 
in the law, and that they will continue to exist because they are dic- 
tated by force of necessity. Otherwise, they would have been neither 
created nor preserved. This is such a case. The bald fact is that the 
Fair Labor Standards Act is a “factory” law which does not and 

cannot fit the economics and operating conditions of the pulpwood 
smuabeanen y. Therefore, to say that as a matter of policy the coverage 
of the law should be broadened, its provisions tightened, and its 
exemptions limited, seems beside the point. We may all agree gen- 
erally with these objectives, but there are and always will be excep- 
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tions. When these occur, I submit that they should be met with candor 
and realism. With that in mind, | respectfully suggest that the pulp- 
wood industry should be exempt from this law. 

It is partially exempt, and at the very least that partial exemption 
the 12-man and the seasonal exemption, which is essential to the eco- 
nomic operation of the pulpwood industry, must be retained. It 
is also essential that the definition of “employee” be made to con- 
form to that in the Social Security and National Labor Relations 
Acts in order to prevent the creation of confusion so extreme as to 
border on chaos. 

Senator Gotpwatrr. Mr. Canfield, I have a lot of questions I 
would like to ask you, but we don’t have time. I do have several that 
| think would make this record a little more clear at this time. 

Under the present status of the law, are you as an attorney able 
to advise your chents definitely as to who is and who is not an em 
ployee under the Fair Labor Standards Act / 

Mr. Canrievp. I wish I could. I am totally incapable of doing it. 

Senator GOLDWATER. You can't tell if I were employing you as an 
attorney, and I asked you to define “employee” for me—you couldn't 
tell me the definition ¢ 

Mr. CANFIELD. No, sir. I could not. Iam not pleading to being a 
stupid lawyer, either. 

Senator GoLpwATER. [ am not accusing you of being one, either. 

Mr. CanFreLD. I could, under the other two acts which have adopted 
the common-law definition. While the common-law definition ts not 
absolutely uniform, and some people that have talked about it have 
overworked that fact, the fact of the mater is that any competent 
lawyer can advise anyone with about 99-percent accuracy and validiy 
what his status is. Under this present law, I defy any lawyer to give 
them any degree of accuracy of advice. 

Senator Gotpwater. Even if they had this question comes to mind 
because you were quite emphatic on this point: Did you say that 
the Wage and Hour Division will not furnish you with standards 
or guides to determine who are employees under the Wage and Hours 
Act, and who are independent contractors ? 

Mr. Canrievp. No, sir.. I didn’t say they would not. I said they 
said they could not. 

Senator Gotpwatrer. They could not? 

Mr. Canrietp. That is what they told us. I believe them. They 
are quite accurate in that. They can’t do it any better than I can. 

Senator Gotpwater. I see. Well, then, by that would you suggest 
that you might have to go to court to go through a trial to find out 
who are the employ ees of your clients? 

Mr. Canrrecp. I don’t know any other way, and I don’t think you 
would have any very solid criterion when you got through. You 
would know in that particular case, but you would not know the 
next one. 

Senator GotpwaTer. Have you ever had occasion to do it? 

Mr. Canrtetp. No, sir. I personally have not. 

Senator GOLDWATER. Have any attorneys of your acquaintance? 

Mr. Canrietp. I think there have been quite a few instances of that 
that have been battled out. Whether they have gone through the 
courts, or not, I do not know. I would imagine they haven’t gone too 
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far in the courts because I suspect they get compromised somewhere 
because of the difficulty of either side knowing what they are talking 
about. 

Senator Gotpwater. Mr. Canfield, how has the common-law defi- 
nition of employee worked out in the social security law to your 
knowledge? 

Mr. Canrtevp. So far as I know, there have been no acute problems 
with it. There undoubtedly have been occasional difficulties. If 
there weren’t difficulties with any law there would be any lawyers 
or judges, but there certainly has been no great confusion about it, 
and no difficulties that I am aware of at all. — 

Senator GotpwaterR. One other point that you touched on in your 
testimony—and I believe I saw it explained at greater length, which 
you skipped, but which will be in the record completely—do you think 
it is possible to raise the minimum rate without granting a correspond- 
ing increase to all of the employees presently above the minimum ? 

Mr. Canrietp. No; I don’t. The only people I have ever heard of 
who enunciated any such theory were Communists, and I am not talk- 
ing about Russian Communists. I am talking about classical, 
economic Communists. The Russians haven’t even tried it. They 
have wider wage differentials than we do. The Communist theory 
has been that you could pay everyone the same, regardless of 
skill or brains or ability. We have had half a dozen or so com- 
munities established on that theory in this country—the Oneida com- 
munity is an example, years ago. None of them have worked. I think 
it is utterly impractical. 

Senator Gotpwater. If I remember—I think I remember correctly— 
wasn’t one of the original concepts of Marx, “From each according to 
his ability, to each according to his need” ¢ 

Mr. Canrretp. Yes, sir; that is just reversing the normal process. 
Regardless of ability, you gave a man just what he needs in the way 
of calories per day. The State takes the rest. That is the basic con- 
cept. 

Senator Gotpwarer. And regardless of how much a man produced, 
he got the same pay as the man who didn’t produce ? 

Mr. Canrievp. That isthe Marxist theory. That is what I meant by 
classical communism. The Russians haven’t paid any attention to 
Marx since God knows when. 

Senator Gotpwater. I will agree with you on that. Not since 1917. 

Mr. Canrlecp. Certainly not since then. 

Senator Gotpwater. Nobody so far in the testimony I have heard, 
or nobody in the writings I have read on this subject, has suggested 
such a plan be reached by this minimum wage, but I think a lot of 
them overlook this pushup. The fact that you have to have differ- 
entials in our system, and we cannot get on the same flat board with 
one common wage for varying skills and quantities of work. I am 
glad you bring that out, because I haven't heard it brought out by the 
advocates, although I don’t think for one moment that they believe 
that we can raise any part of wages without raising the whole group. 

Mr. CanFie.p. I am sure they don’t. I am quite sure they are just 
talking about the minimum in the hopes of forgetting the others and 
reaping the benefits of the pushup. 
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Senator GoLpwaTeER. I don’t know what benefits would accrue even- 
ily to any man. I think as I have said before, $1.25 increase 
ssibly a dollar—possibly 90 cents in some industries—might only 
esult in this man being badly off at a higher level. 

Mr. Canrretp. I don’t see how it could have any other effect. 

Senator GoLtpwater. I want to thank you very much, Mr. Canfield, 

‘giving us your time this afternoon. I understand there are other 
epresentatives here from the American Pulpwood Association. I 

ive numbers after their names here. 

Mir. CanFietpD. Mr. Watson—— 

Senator GoLpwaterR. Mr. Watson of—— 

fr. CaNFiELp. Of Manistique, Mich. 

Perhaps it would be better to say I have been the representative. I 

ve been speaking in a representative capacity. These men are talk- 

e of their own individual knowledge, 

Senator Gotpwarer. That is fine. I am very happy that your 
organization has grought people in here from various States in the 
inion. Lt see that we have them from Georgia, Maine, North Caro- 

it, Virginia, Michigan, and Mississippi. I think it is very necesary 

if the Congress be given the benefit of the thinking of the varlous 
states, because there are those people in the Congress, as well as people 

the country, that feel that the Federal Government has no business 

the field of minimum wage. That it is a matter of States rights. 

Lam glad that you have brought these men in from these various 

tates so that we might in the long run be able to compare the needs 

| requirements of the various States. 

Mr. Canrievp. I think you can get the information as it affects pulp- 
vood production in these various areas from these men. 

Senator GoLpwaterR. Thank you very much. 

Mr. Watson, we welcome you to the committee, and you may pro- 
ceed in any way that you see fit. 

Mr. Watson, Thank you. 


STATEMENT OF RUSSELL WATSON, PULPWOOD PRODUCER, 
MANISTIQUE, MICH. 


Mr. Watson. My home is in northern Michigan, and my business 
s that of a timber operator, and has been for many years. [am nota 
arge employer, usually fewer than 12 men, but 1 am typical, I think, 
of our kind in the lake States. We are the prime source of the vast 
supplies of pulpwood needed by the greater paper mills of Wisconsin, 
Michigan, and Minnesota. 

Whereas , the heavy forests which once covered all of our north 
country have now nearly all been cut over, the regrowth which has 
sprung up has developed so astonishingly that despite the heavy de- 
mands for pulpwood of the past 15 years, through two wars, ollicial 
(rovernment surveys indicate that our forests are growing faster 
than we are cutting them down. The official view of State and 
Federal foresters is that we need more forest industries in our country 
to make use of the surplus forest growth. Pulpwood cutting needs to 
be increased it should not be hindered. 

My purpose in coming here is to object to changes in the Fair Labor 
Standards Act insofar as it pertains to the wages and hours, and 
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particularly that portion relating to the 12-man exemption to small 
operators whom I represent. Our objections are based upon the nature 
of our operations, which it is important you should telinhtand 

Formerly, woods work was conducted from lumber camps and the 
lumberjacks lived there and worked definite hours under a camp 
foreman. Now, on the contrary, men are employed in small groups of 
+ or 4 up to 8 or 10 under small independent contractors. To illus- 
trate this point, here are -_ figures of timber sales of stumpage around 
M: anistique this past yea 

The forest ranger of the U.S. Forest Service made 65 different tim- 
ber sales in all, ranging in size from $5 to several thousand dollars to 
37 different oper ators: the district forester of the State department 
of conservation made 96 individual sales, with an average worth of 
about $250; the forester of the Mead Corp., which owns large tracts 
of forestland in our vicinity, made 43 sales of timber, with an average 
value of about $400 to 19 different individuals. 

The point is that whereas the unit of woods operations is small, 
there are many of them, and in the aggregate they bulk large. The 
men who work in the woods now either live in town and drive to work, 
or they live in small portable camps alone as bachelors. 

The men who cut down the trees and who make up the bulk of the 
laborers, are called piecemakers. Under the present laws the small 
contractors are not required to keep time on these men; under the 
statute as it is planned to be revised, we would be required to keep 
timeonthem. ‘To doso isa hopeless task, and if the law were enforced, 
it would result in all of us promptly going out of business. We would 
either be busted paying fines, or in jail for none ompliance. 

To appreciate this statement, you should understand the nature of 
our woods work. These piecemakers have their own simple tools, such 
as axes, saws, pickaroons, and tongs; they carry their own blankets 
and cooking equipment, if they live as bachelors. They are paid by 
their employer solely upon the basis of their satisfactory accomplish- 
ment; that is, on the number of pieces of pulpwood and other forest 
products which they cut from the trees. The price per piece which 
they receive enables them to make a good living, comparable in hourly 
wage with that received by workers in other lines of endeavor. 

But there is one important and interesting fact concerning these 
piecemakers which must be understood if one is to realize fully our 
basic objection to a change of the law, and it is this: W hereas it is 
definitely understood and agreed upon between the worker and his 
employer that he is to do a specific kind of work in a definite spot at 
a specified price and in an acceptable manner, yet he is under no 
obligation to work definite hours either in number per week or in time 
of day. A piecemaker, if he wishes, can work 20 hours a week or 40, 
to suit his whim or convenience: he may start early and work late: or 
he may work during the cool of the morning, rest during the heat of 
the day, and then work again for a spell in the evening. No timekeeper 
keeps ‘watch over him or his coworkers; they punch no timeclocks. 
They are under no definite compulsions; if they wish to spend a few 
days after pavday like Walt Whitman, wishing, loafing, and inviting 
their souls, or going fishing for an afternoon, they have the privilege 
of doing so. If they have some specific objective in mind, like a new 
car or radio, they may work hard for a few weeks to earn a good stake : 
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f no such desire is before them, they may putter away making only 

enough for their eats and drinks. Their employer exercises no hourly 
control, and if he objects because they dont work harder, they may 
-imply pick up their tools and walk out of the woods, seeking a more 
congenial employer. Or of course they may do the same if they don’t 
~ the type or character of the woods they are put to working in, or 

t they feel the snow is too deep or the flies are bad or neighbors 
unfriendly or a dozen other such excuses. 

Because of the need of help in time of accident, our typical piece- 
maker usually never works all alone in the woods, but has a companion 
nearby. Aside from this, he is on his own. He is not an essential unit 
of a team, nor a cog in a machine or production line. Usually his 
cmployer, each 2 weeks, counts up the pieces which he has cut, figures 
out the total wages due based on the piece rates, deducts the social 
security and income taxes, and pays him the balance; and very com- 
monly neither the employer nor his agent will set eyes on the piece 
maker again for 2 weeks. 

This liberty of hours is probably the prime reason why the men are 
piecemakers. They object to working under a rigid hourly schedule, 
and they want to work at their own gait. They cheerfully suffer the 
many inconveniences of working and ‘ivi ing in the woods in order that 
they may have their own way. 

It is obvious to all, I am sure, that it is literally impossible for an 
employer, with men who come and go as they please, to keep time on 
them. 

The act as it is written takes heed of the nature of the work I have 
described, and my appearance here as an employer is an effort to 
maintain the law in its present effect. 

Some years ago, when I employed upward of 75 men in the woods, 
came under the Wage and Hour Act, and so should keep time on e 
men who were scattered over literaly a half a dozen townships, usually 
in small groups. I had no camps. The men lived in small shacks 
singly or drove to work from town. Since it was impossible for me 
and my helper to keep time on the men, scattered about as they were. 
and whom we visited only every week or two, I distributed timecards 

amongst the workers advising them to keep their own daily time. 
They were told not to work over 40 hours a week. Perhaps this was not 
strictly according to law, because the employer is supposed to keep the 
time record. When we piece counted the men on payday, the man 
handed us his signed card with his daily hour record. No timecard, 
no pay. Then we would figure up his pay, divide by the number of 
hours, and that was his hourly wage. Of course, it was a farce, al- 
though I collected literally hundreds of timecards. The workers 
themselves realized it was a farce, because who was there to check on 
their time? Suppose a worker turned in 50 hours, would we then 
given him time and a half for the 10 hours of overtime? And on how 
many pieces? Would we have to take his word for that, too? It is 
beyond reason that the workers would not fudge on his report and 
vive himself more pieces than he actually produced, and give himself 
more time than he actually worker. Therefore, that piecemaker who 
turned in more than 40 hours a week might do it once, but never again 
for me, simply because he lost his job. ~ Perhaps by thus discharging 
this fellow I was again in violation of the Unemployment Insurance 
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Act, but that was a risk I had to assume as the lesser of two evils. And, 
of course, there was another risk. Suppose a worker later swore he 
had worked 50 hours, but turned in only 40 under threat of losing his 
job. It was a hazardous business. 

Of course, both the men and I knew it was silly and an idle gesture, 
and so finally I gave it up and eventually as a matter of routine an 
investigator for the Wage and Hour got around tome. I showed him 
the great stack of hourly timecards I had, but told him that I had quit 
doing it. He spent a couple of days with me, talked with the workers, 
some in the woods, although the mosquitoes were bad and he didn’t 
linger long out there. But he satisfied himself, so he said, that there 
was no violation of minimum wage or of number of hours per week that 
they worked. Nevertheless, daily time records were not being kept, 
and he insisted, under duress, that I sign a compliance that I would do 
so hereafter. 

Whereupon, I offered him $500 if he would spend his next vacation 
period with me, showing me how to keep legal time records on these 
piece workers. I told him that so far as I knew it was impossible to 
comply, but since he insisted that I must do it, obviously he must know 
how to doit. We wouldn’t take me on the proposition, perhaps because 
he thought it would be considered a form of bribery, but also perhaps 
because he knew as well as I that he couldn’t keep the records needed. 
Maybe he thought of all those hungry mosquitoes. But I sincerely 
wanted to abide by the law, and most earnestly tried to do so, but with- 
out avail. Of course, I did keep hourly records on those men who 
were employed on an hourly basis. 

So much for the futility of trying to keep hourly records of piece- 
makers in our type of woods operation. 

Now, these piecemakers are employed commonly, as I have said, in 
groups of 2 or 3 up to 8 or 10, by woods operators, so called, who are 
a self-employed group. The timber which they cut, they bargain for 
and buy themselves, in their own name, with their own funds. They 
handle their own payrolls, hire piecemakers of their own choosing, 
and pay them such rates as they may bargain with the men. They 
have their own logging equipment, such as tractors, horses, trucks, 
‘skidding rigs, ete. They make their own returns to the director of 
internal revenue. They work hard and long hours, as a rule, as do 
thousands of other small-business men who own their own businesses, 
or are self-employed. 

We are independent contractors and should be considered as such 
under the Wage and Hour Act. At present the act is indefinite in 
the matter. By whom would we be considered an employee? This 
past year I sold my forest products to at least a dozen different com- 
panies. My pulpwood, of various species, went to six different mills; 
veneer logs went to a veneer mill; I sold hardwood ties to the railroad ; 
choice maple logs went to a manufacturer of bowling pins; cedar cuts 
went to a mill that specialized in rustic siding for cabins; cedar posts 
went mostly to a broker who sold them to lumberyards in the Dakotas 
who retailed them to the farmers, and so on. Which one could be 
considered my employer ? 

In many ways, we are very much like farmers who harvest farm 
crops with the aid of hired men, and sell their various products to 
many buyers. The woods operators harvest a crop of forest products 
from forests which, indeed, are now frequently called tree farms. 
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A third privilege which we now have, in our woods work, and which 
s vital to us, is that of allowing men to work overtime during definite 
critical periods of the year without paying them overtime wages. 
hese periods are the winter hauling season and the sap-peeling season 
of early summer. both are about 2 months long and both frequently 
ure the periods of intense woods activity. 

Pulpwood cutting goes on all summer, fall, and early winter, and 
isually much of it in our north country must be moved 7 market 
during the winter-hauling season which extends from early January, 

chen the swamps first freeze hard and ice roads can be maintained, 
ate about the 10th of March when the spring breakup can be ex- 
pected. The season is short enough at the best, and it is further 
reduced frequently by heavy snow storms which may block the roads, 

and several days of precious time may be lost to get them plowed out 
a hauling again can take place. For this reason the men sometimes 
ire called upon to work long hours to take advantage of good hauling 
weather. This the present law allows them to do without the exor- 
itant costs of time and a half or double time. 

The second critical period is the 2 months of sap peeling from about 
May 15 to July 15, during the tree-growing season. Because of 
lightened freight costs, safety of storage, reduction of cost of dis- 
posal of waste bark, etc., more and more paper mills are coming to 
use peeled dry wood whenever possible. Because of the very short 
season when bark peeling may be accomplished, many woodsmen 
like to work long hours to tuke advantage of the long June days. 
Inasmuch as prices for pulpwood are based upon straight piece rates, 
we as employers of piecemakers feel that we should be allowed, as 
we now are, to be freed of the possible restraints of enforced over- 
Lime costs. 

Finally, in thinking of these pieceworkers, there is one feature to 
be considered, and that concerns men who because of infirmities 
or of age or for other reasons wish to work but who cannot or will 
not make the minimum required by law. We have hundreds of such 
men in our woods, most of them in their late sixties or early seventies, 
who have been woods workers all of their working years, and who 
know no other kind of life. They receive their social security ac- 
counts perhaps $65 a month, and are allowed to make, without pen- 
alty, $1,200 a year in addition, and also are granted one extra exemp- 
tion on their taxable incomes. Being the only work they know, 
and not wishing to sit endlessly and profitlessly, in taverns caging 
a few drinks, doing nothing, many of them, practically all of them, 
wish to work in the woods pecking away, taking it easy, earning per- 
haps $75 or $100 a month to supplement their old- age payments. 
Very definitely the law should make an exception and allow such a 
one to work without penalty to his employer, whether he makes the 
minimum wage or not. I know that under the present 12-man ex- 
emption, the smaller operators probably are not liable, but we feel 
the matter should be specifically treated by law. 

To sum up, then, we small operators who probably handle the bulk 
of the pulpwood produced, earnestly hope that the committee will 
not recommend a change in the present Wage and Hour Act insofar 
as it pertains to the 19- -man exemption; we hope that some specific 
definition of employer and employee will be added, and also that due 
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consideration will be given to those men who wish to work but whi 
because of infirmities or age or other reason, such as military service 
compensation payments, do not wish to or cannot make the minimun 
wages. We also wish to see continued the present consideration 
given to operators in the matter of overtime wages for workers 
during critical periods of the year in woods work. 

Senator Gotpwatrr. Thank you very much, Mr. Watson. We ap- 
preciate your coming here very greatly. 

At this time I would like to put into the record a telegram received 
from Mr. Robert F. Darrah, secretary-manager of the Southern 
Wholesale Lumber Association, expressing regret at not being able 
to be here. 

(The telegram is as follows:) 

LIVINGSTON, ALA., April 28, 1955. 
Senator PauL H. Dove as, 
Chairman, Committee on Labor and Public Welfare, 
Senate Office Building, Washington, D. C.: 

Appreciate highly permission extended me to appear and testify hearing 
tomorrow. Impossible to attend due to short notice and transportation dif- 
ficulties. 


RosBert F. DARRAH, 
Secretary-Manager, Southern Wholesale Lumber Association. 


Senator Gotpwater. The next witness of the American Pulpwood 
Association is Mr. P. D. Breckenridge, of Columbus, Ga. 


STATEMENT OF P. D. BRECKENRIDGE, PULPWOOD DEALER, COLUM- 
BUS, GA., ON BEHALF OF AMERICAN PULPWOOD ASSOCIATION 


Mr. Breckenriwce. Thank you, sir. 

Gentlemen, as was the case, and as the case is now, Senator 
Goldwater—— 

Senator GotpwatTer. [ would like to qualify under the former too. 

Mr. Breckenripce. I was not excluding you, sir. 

My name is Payton D. Breckenridge. I operate a small pulpwood 
business out of Columbus, Ga., which will be directly affected by the 
proposed legislation now before you. Whether my business succeeds 
and prospers, or whether it goes broke is really of little concern to 
anyone other than myself and my immediate family, and that is as 
it should be. But that my business have the opportunity to succeed 
should be of paramount interest to every American. 

Given a set of rules which I can understand, and under which I 
can operate, I am willing to face the rigors of competition, the myriad 
uncertainties which are the essence of business life, and to accept my 
profit or loss as my own abilities and the breaks of the game shall 
dictate. To add to those uncertainties a set of rules which are either 
self-contradictory and/or unworkable, places upon me an insupport- 
able burden which makes the concept of opportunity for the small man 
only a hollow mockery. 

Let me briefly describe my business as it now operates that I may 
show you the effects this proposed legislation would have. I select 
my own business, not because I ask you to be concerned over my 
personal welfare, but because it is the one business on which I can 
speak authoritatively, and because it is representative of the paper- 
wood business in the Southeastern States. 
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lhe term applied to me in the business is “pulpwood dealer.” Paper 
mills are my customers. I acquire wood in several different ways; by 
outright purchase after it is loaded in the freight cars, by purchasing 
sti anding timber from farmers and other landowners, then contract- 

ug the cutting, hauling, and loading of this wood; by contracting the 
harvesting of wood from lands which I myself own. Through these 
various methods I now acquire and resell about 40 carloads of wood 
per week, This amount of wood will run a large mill about 5 hours. 

Using the week ending April 16, 1955, let us analyze my legal status 
in relationship to the sources from which I procure wood and to my 
customers. First my relationship to my customers. 

During that week I sold wood to 2 different paper mills. I do 
not always sell to the same mills, and in my 8 years of operation I 
have sold wood to 5 different mills. My sales are made from week to 
week and there are weeks during which even my best customers pur- 
chase no wood from me. I do not owe any paper mill any money. 
They do not control any portion of my operation. Obv iously, under 
the common law, our status is that of buyer and seller. 

In the course of this same week I purchased wood from 21 different 
men. Nine of these men sold wood to other dealers in the same week. 
| have in the past financed the purchase of trucks and other equipment 
for them, and to continue doing business I will have to continue to 
do so. This financing is done on a business basis. At present I hold 
notes on three trucks. In each case the contractor’s equity in his truck 
is greater than is mine, and the total I have invested in all three is less 
than $1,100. Some of them are cutting on lands where I own the 
stumpage rights but the only control I exercise over them are those 
imposed by the timber lease I hold: generally a time limit, a limitation 
as to type and size of trees to be cut, safety precautions regarding 
tire, and methods of ingress and egress. I doubt if I know the names 
of over 7 of the employees of these 21 contractors and over 50 percent 
of them I have never even seen. 

Again the relationship is self-evidently that of buyer and seller. 
We are each independent businessmen and we are each proud of it. 

Fortunately, for my peace of mind, Congress has seen fit to specifi- 
cally make the common-law criteria apply to both the social-security 
law and to the Labor Relations Act. However, where do I stand under 
the Fair Labor Standards Act? Where do these contractors stand 
under it? I asked my lawyer. He doesn’t know. 

L could conceivably be the employer of the contractors and their 
employees. If I am I'd at least like to get their names because I’d 
like to know who’s working for me. But I may not need their names 
either because maybe I am an employee of the paper mill. But in 
that case I’d like to know which mill because I want to know where 
to look for my check. If it weren’t so serious it might be amusing 
to be an employee, who is also an employer of individuals who would 
be my employees for purposes of the Fair Labor Standards Act, but 
not my employees for purposes of either the Social Security Act or 
the Labor Relations Act, men who at the time would be the employees 
of other dealers who could, in their turn, be the employees of still other 
paper mills. Such is the present state of chaos. 

A portion of this dilemma my attorney can resolve. If I am the 
employer of these men for purposes of the Labor Standards Act, 
then the control I would have to exercise in order to keep the necessary 
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records involved, would make me an employer under the common-lay 
rules and hence an employer under the other two acts, Social Security 
and Labor Relations. This is obviously against the specific intent of 
Congress or they wouldn't have written the common-law definition 
into those acts. 

But, gentlemen, the results of this confusion would be more far 
reaching than the fact that an administrative ruling had successfully 
circumvented congressional intent. It would put me out of business. 
This, in itself, would have no world-shaking consequences, but if I can, 
I would like to show you why it would finish me and what the effect 
would be on the community. 

I operate in a triangular area with aspices of the triangle being the 
towns of La Grange, Oglethorpe, and Blakely, Ga. This triangle is, 
very roughly, equilateral and measures about 150 miles on each side. 
The average tract of timber we cut furnishes only 11 cars of wood. 

It is obvious that operating on such small tracts over such a wide 
area would be impossible if I were burdened by the bookkeeping ‘in- 
volved in compliance with the Fair Labor Standards Act. I must 
either go out of business or retire to areas of massive land holdings 
where an operation could be concentrated in one place. 

Such land holdings do not exist. And in any case, the half million 
dollars I now pay out annually in this community would be lost; lost 
to the farmers harvesting his own wood, lost to the small timberland 
owner, to the contractor and his laborers, to the storekeepers who sup- 
ply them and the dealers who sell them trucks, saws, etc. This loss 
be multiplied by the number of other pulpwood dealers who operate in 
the same territory. 

I therefore ask you to make therules uniform. Spell out the obvious 
intention of Congress in this third act as it is spelled out in the other 
two. Make it possible for both Administrator and myself to know 
just where we stand and what is expected of us. Write the common 
law definition of the employer-employee relationship into the Fair 
Labor Standards Act. 

You are considering another piece of proposed legislation which 
directly affects me, the elimination of the 12-man exemption. Iv’e 
puzzled a good deal about the magic of that number 12. I don’t know 
where it came from. In some types of timber you can take two trucks 
and 10 men and cut and load 160 cords of wood a week. In some other 
times the same production with the same equipment would require 14 
men. So since the number 12 has some mysterious magic, by moving 
5 miles down the road you can move out from under the exemption 
and into the “paper work” sea, without changing one jot the type of 
work you are doing. 

This isn’t the only enigma presented by the Labor Standards Act. 
If I’m cutting pulpwood on my own land and employ 12 men I’m 
exempt. IfI employ 13 menI must comply. But if I make a crop of 
po corn, and cotton on the same land I can use 13 men and still 

exempt because farmers are exempt. And yet it is still all the same 
job of work. 

But in my area the man who moves down the road into the new- 
timber type doesn’t hire the extra four men and lose his exemption. 
He keeps under the magic number, lets his trucks stand idle part 
of the time, let’s his production fall off but he keeps that exemption. 





AMEND FAIR LABOR STANDARDS ACT OF 1938 S17 


There could only be one reasonable explanation for such behavior on 
the part of a businessmen and in this case it can be stated in three 
words, “compliance is impossible.” 

Let me show you what I mean. When I met one of these con- 
tractors Saturday evening, April 16, he was making out his payroll. 
ismploying 8 men and 1 truck, his men drew from $28 to $47.50, 
based . a piecework rate. How long did they work? He doesn’t 
know; I don’t know. There is no way of knowing. Three of them, 
his truck hands were hauling wood from one tract. One of these 
kept the truck at his house nights, started out in the morning, picked 
up the other two, worked till “they quit, and came home. When was 
that? “Right late,” they said. One thing we do know. On Wednes- 
day they didn’t work. They went to a “burying.” 

Three more were cutting wood on a tract 15 miles south of there. 
They travel to work in car belonging to one of them again on their 
own schedule. These three had had a good week, however. They 
told me that they'd found a hole in the creek where there were plenty 
of fish and they were planning a fish fry. How much time had 
they spent fishing? From when to when! What is the standard 
cr for fishing time? Those are interesting questions but the $64 
question is how do you keep time records on this operation ¢ 

Ihe remaining two, pair of brothers, had no interesting reports 
on the week’s activities. They were limbing and bucking sawmill 
tops on still a third tract 7 miles east of the first. No fish, no burying, 
but still no chance of keeping records. It is interesting to note that 
the last 2 were the 2 who drew $47.50 each. 

With compliance impossible, the only refuge is in the 12-man 
exemption. Now we face legislation designed to eliminate that. 
Grentlemen, any logical analysis of the situation shows that the nature 
of the work requires exemption or forces violation. Any move should 
extend the exemption to allow an operator to make full use of his 
ability and his equipment, not to destroy his last refuge from 
criminality. 

Gentlemen, we want to operate. We want to operate within the 
law. We may be a queer breed, but we value our independent status 
above all else. We would rather be hungry with an opportunity to 
make a million than to live comfortably on $10,000, knowing we could 
never make $10,500. We ask only that you establish a legal frame- 
work within which we can maintain our independence, and operate 
in our chosen field while staying within legal bounds. By incorpo- 
rating the common-law definition of the employer-employee relation- 
ship in the Fair Labor Standards Act, and by giving us the exemp- 


tions dictated by the very nature of our words, you will be doing 
just that. 


I thank you, sir. 

Senator Gotpwater. Mr. Breckenridge, I want to thank you on be- 
half of the committee for making such a complete presentation. I 
think we will benefit greatly by the testimony of men who are actually 
engaged in this work at the lower levels at the bottom of production. 

Mr. Breckenripce. We appreciate the opportunity to present that 
picture to you gentlemen who have so many other things pressing on 
your time, to give we small individuals an opportunity to show you, 
while it is to us of paramount importance, is perhaps secondary to 
other problems that you gentleman have constantly. 
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Thank you very much. 

Senator Gotpwartrr. I am going to suggest that we take a 5-minute 
break. I have to sign my payroll voucher, so if you all want to walk 
around for 5 minutes; all right. 

( Recess taken.) 

Senator Gotpwatrer. The committee will come to order again. 

I understand you want to catch a plane? 

Mr. Gipson. Yes; if you please. 

Senator Gotpwater. Mr. Gibson, of Lumberton, N. C.; glad to 
have you with us, Mr. Gibson. 

You proceed as you may see fit. 


STATEMENT OF CARR GIBSON, PULPWOOD DEALER, 
LUMBERTON, N. C. 


Mr. Gisson. Mr. Chairman, my name is Carr Gibson, from Lum- 
berton, N.C. I am a member of a corporation whose business is buy- 
ing and selling forest products. As a part of this operation, we buy 
pulpwood from independent operators and, in turn, sell this pulp- 
wood to different consuming pulp mills. My primary concern is the 
proposed abolition of the 12-man exemption as it applies to small 
forest operations. 

The pulpwood producers from whom we buy wood are of two cate- 
gories: First there is the professional producer who employs more 
than 12 men, produces pulpwood the year round, and depends only 
on this pulpwood operation for his livelihood. This man either keeps, 
or hires someone to keep, the necessary records that are required. We 
are not concerned with this type of producer insofar as the proposal 
to eliminate the 12-man exemption is concerned. 

However, the second type of producer, namely, the smaller oper- 
ators who employ less than 12 men each, but nevertheless furnish in 
the aggregate a large part of the wood that enters the market, would 
definitely be adversely affected by the withdrawal of this exemption. 

The record-keeping requirements of the Fair Labor Standards Act 
require so much bookkeeping that compilance by these small-business 
men would be well-nigh impossible. Most of the men employed by 
the producers to cut the wood, work in isolated areas without even a 
minimum of supervision. The work sites are not permanent. When 
the trees selected for cutting have been removed from one tract of 
timber, the producers must move to another area. These changes in 
the work sites can occur as often as once a week, and the new site may 
be miles away. Establishing check-in and check-out stations for these 
men and obtaining clerical help necessary to keep the detailed time 
and personnel records properly, would be so expensive that most small 
pulpwood enterprises would be faced with the choice of violating the 
act of necessity or abandoning their operations. 

It is very important to note that this smaller producer can afford 
to cut the little patches around and about that would otherwise never 
reach the market. The dollar proceeds of these operations are so im- 
portant supplement to the small community income. Depriving these 
rural communities of the revenue that they now derive from the sale 
by the landowners, and the profits of the producers and the wages of 
his employees who cut the wood, would seriously affect their local 
economy. 





AMEND FAIR LABOR STANDARDS ACT OF 1938 S19 


The theoretical advantage that would accrue by reason of provision 
in the law that the producer’s employees would receive time and a half 
for overtime would be of little avail if they had no employment at all 
because of the burdensome record-keeping provisions of the same law. 

This is in addition to the fact that the little isolated stands of wood 
would be forever lost to the country’s economy if the small operator 
were forced out of business. Congress has widely recognized these 
facts. The exemption under the wage-and-hour law of forestry and 
lumbering operations employing not more than 12 men has permitted 

the existence of the small-business man in that field. This exemption 
should be retained in the law. 

Another purpose of my presence here today, and a most important 
one, is to respectfully urge an amendment to the definition of employee 
under the Fair Labor Standards Act to make it understandable and 
workable. The present language of the Fair Labor Standards Act as 
interpreted leaves me—and I am sure many others—in the position 
of not knowing who is my employee and who is not. It seems to me 
that this uncertainty is unnecessary ‘onal that it tends to discourage the 
small-business venture which has an important place in our national 
economy. The problem does not exist under the Labor Relations and 
Social Security Acts, and it should not exist under the Fair Labor 
Standards Act. I have been advised that legally, under the Fair Labor 
Standards Act, I might be designated the employer of people 1 have 
never seen, never paid any money to, and in fact never heard of 
people who could not possibly be my employees under the Labor 
Relations or under the Social Security Act. 

How can you have people who are employees under some Federal 
legislation and not employees under other Federal legislation? I deal 
with pulpwood producers; I buy wood from them. These contractors 
and the people hired by them are not my employees; they know that I 
know that. These pulpwood producers are independent businessmen 
and they are proud of it. They don’t want a job working for someone 
else, 

They want the profits that their know-how can earn for them. They 
will take their chances on the possibility of loss. That’s the way they 
feel and that’s the way I feel about my business. Our relationship | IS 
that of buyer and seller. They sell wood and I pay money for it. 

Every buyer is associated in the same way with his suppliers, but 
only under the Fair Labor Standards Act can there be a question of 
whether the buyer is the employer of all the unknown people who 
may work for the suppher. The penalties for suddenly finding one’s 
self to be an employer of strangers are too great for this uncertainty 
to continue. An employee under the Fair Labor Standards Act who 
wasn’t paid the proper minimum rate or overtime by the men who 
hired him and put him to work may, under the broad definition of 
employee, be able to collect from the man who bought the product, 
twice the unpaid compensation plus attorney's fees and costs, on some 
theory that the purchaser was his real employer. I urge an amend- 
ment to the Fair Labor Standards Act to bring it in line with other 
Federal social legislation on the definition of employee, so that respon- 
sibility for compliance with the act will be placed upon the actual em- 
ployer, where it belongs. 

l am opposed to the minimum wage being increased because I believe 
any increase would mean inflation all along the line as it would mean 
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increased costs with the man at the bottom still remaining at the 
bottom, and no one in particular making any gain. However, in view 
of the time limitation, and the adequate coverage of this subject in 
the statements previously made, I shall not take up the time of the 
committee with a further elaboration of my views. 

I do hope I have in some way explained to you the nature of our 
business, and how we feel about the aforementioned bills now in Con- 
gress, and how they will affect us and the smaller operators with whom 
we do business, 

I thank you sincerely for this time. 

Senator Gotpwatrer. Thank you very much, Mr. Gibson, for 
ing us your time. 

Now the next witness is Mr. Rube Wilcox, of Laurel, Miss. 
Wilcox, it is a pleasure to have you. You may proceed in any 
that you care. 


STATEMENT OF R. D. WILCOX, PULPWOOD DEALER, HARRIS-WILCOX 
TIMBER CO., LAUREL, MISS. 


Mr. Wiicox. My name is R. D. Wilcox, of Laurel, Miss. Our busi- 
ness includes the buying of pulpwood from producers and/or farmers 
for sale to paper mills. In this capacity, we are considered pulpwood 
dealers. We operate in the extreme southeast part of Mississippi. 
The area is often referred to as being the coastal area. This area is 
made up of established pulpwood producers, small farmers, and public 
workers who produce some pulpwood at irregular intervals, as a means 
of supplementing their income. 

The reason for my appearance before this committee is due to a 
number of pending bills to amend the Fair Labor Standards Act, sev- 
eral of which would vitally affect the economy and the lives of many 
people in the coastal area of Mississippi; namely, the small operator 
whose income is derived or partly derived from the pulpwood and 
lumbering industry and others similarly situated. These bills include 
proposals which would: 

First, abolish the exemption presently afforded small forestry ac- 
tivity, commmonly called “12-man exemption.” 

We oppose the abolition of the 12-man exemption because its re- 
moval will eliminate from the small forestry activity, many small 
pulpwood producers, farmers, and public workers and their oppor- 
tunity to earn a livelihood or supplement their incomes by part-time 
pulpwood or other forestry work. There is a large volume of the 
pulpwood produced in the South by such small producers and part- 
time workers. In such instance, the producer will cut and haul his 
wood to the nearest rail siding or concentration yard and sell it the 
same as he would sell his cattle, hogs, or any other farm produce. 

In his capacity as a small-business man producing pulpwood for 
market or as a farmer or public worker, he is not required to keep 
time records as would be required by the Wage and Hour Law if this 
12-man exemption is revoked. Due to the close relation between his 
various enterprises that meet the demands of his livelihood, it would 
be practically impossible for him to distinguish between his exempt 
and nonexempt efforts. Likewise, to remove this exemption will make 
it economically impossible for small operators to keep detailed and 
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accurate time records required by the act and will put them out of 
business because of their inability to comply. 

In 1949 Congress recognized that some step should be taken to re- 
ieve the small-business man engaged in forestry operations from the 
burden and expense of having to supervise woods operations and keep- 
ing the necessary records as they required by law. The necessity for 

this exemption still exists and there has been no substantial change in 
(he status of the small pulpwood producer 

Without the 12-man exemption, the pulpw ood which is being pro- 
duced by small operators today would of necessity be produced by 
large operators who can stand the expense incident to supervision and 
record keeping, and thus the small producer, as heretofore stated, 
would be put out of business. This result would be displeasing to all 
right- hos men whether in or out of Congress. 

it is fundamental that where larger groups are employed, the possi- 
bility of reasonable supervision at a reasonable expense is made mani- 
fest. But the small operator who employs 12 men or less cannot, with- 
out great effort and expense, supervise and keep the necessary records 
which, but for the exemption, would have to be kept. 

To enlarge upon this conclusion, I direct your attention to the fact 
that about three-fourths of the timberland acreage in the South is 
owned by small landowners. This small landownership is scattered 
to the extent that every farm owner has some type of woodlot on his 
ownership. As an illustration, in Mississippi, there are 16,500,000 
acres of timberland ; of this amount, about 11,700,000 acres are ow ned 
by small landowners, about 3 million are owned by what is termed 
large owners or companies, and about 1,800,000 acres are owned by 
the public—Federal and State. The large operation could not give 
each landowner or farmer a job; therefore the market for the small 
timberland owner’s timber would be greatly reduced and the prospect 
of selling his own labor with his own timber would be greatly im- 
paired. 

In many cases, this irregular sale of wood gives a small dirt and tree 
farmer the cash money he needs to finance his farming operations 
during the growing season. In such cases, if the exemption is re- 
moved, the wood dealer could not very well furnish a market for such 
wood or forest products because he would not know if all provisions 
of the act had been complied with. 

In many instances, the dealers have no knowledge of the wood pro- 
duced until the wood shows up at the delivery point. Likewise, in 
many instances the wood dealer does not know the people involved in 

producing the wood, the ways and means employed, or the regularity 
of the operation, even though the same producer might repeat this 
action a number of times. 

At the time the 1949 amendment was being considered, its opponents 
suggested that the enactment of the small forestr y activity exemption 
might result in employees being paid less than the minimum wage. 
Experience under the amendment shows that this did not occur. It is 
my opinion that the producers ability to pay above the minimum wage 
is due primarily to the fact that he is spared the expense of keeping 
long and tedious records. In this way, the money which would ordi- 
ni .rily have been spent in supervision "and record keeping is in fact 
paid to the men actually producing the wood. 
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To remove this exemption would be a serious blow to the economy 
of the deep South which produces large quantities of pulpwood and 
would mean denying work to a large number of people who are free 
and independent and who want to stay that way. 

These bills before Congress include proposals which would: Second, 
amend the definition of “employ ee” in the Fair Labor Standards Act 
to conform to the common-law rule now found in the Labor Relations 
and Social Security Acts. 

We endorse and support the proposal to bring the definition of 
“employee” as found in the Fair Labor Standards Act, into line with 
the same definition in similar laws. If there is any one thing that will 
put the independent wood dealer or independent small for est- -produet 
operator out of business, it will be the lack of a uniform definition of 
“employee. e 

The average legitimate small business strives to comply with the 
laws governing the particular business. However, when one law is 
administered under one definition of “employee,” and another law 7 
administered under another definition of “employee,” then the whole 
matter of operating one’s business becomes a guessing game. If one 
guesses wrong, then by the time it has been determined whether a 
named person is or is not an employee, and whose employee he is, 
many penalties may have been imposed, and in excessive amounts, 
against dealers because they failed to guess what the Administrator 
would hold in regard to particular subcontractors and their status. 
This is a risk that the average dealer or producer cannot afford to 
take, as a mistake in this respect could force him out of business. 

We would like to have the common-law definition of an “employee” 
spelled out in the Fair Labor Standards Act because, without this 
clarification, it is our conviction that the following results would 
prevail: 

It would be impossible for those who deal in pulpwood or other 
forest products to know who their employees are, until such times as 
the Administrator, and in some instances, the courts, have decided 
that question. 

2. Without this clarification of an “employee,” it is our conviction 
that the administrative interpretation would be such as to eliminate 
independent contractors and tend to make employees out of many 
small-business men who are now classed as contractors or subcon- 
tractors, and who are enjoying the privileges of working out their own 
destiny in the American way of life. These men do not want to sur- 
render their hard-won privileges of working for themselves in pursuits 
or businesses which they have elected to enter, and the ‘vy would seri- 
ously object to being converted into employees rather than independent 
businessmen. 

3. Without this clarification of an “employee,” it is our conviction 
that an administrator will continue the use of vague and indefinite 
factors in arriving at the relationship of these engaged i in the forest 
products industry. 

To fail to make this clarification of an “employee,” represents a 
failure on the part of Congress to assume its just responsibilities and 
amounts to government by rule and regulation, rather than by law. 
We now ask that you set out in understandable terms, the common-law 
rules of master and servant so any business, large or small, can operate 
with a degree of satisfaction as to where they stand in this respect. 
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These bills before Congress include proposals which would: Third, 
nerease the present minimum wage of 75 cents per hour to a figure 
ranging from 90 cents to $1.25 an hour. 

It is respectfully requested that the committee consider leaving the 
present minimum wage at 75 cents per hour and then let the economy 
of the country and the competition for labor carry the rate on up to 
the point the economy will permit. In other words, the 75 cents now 
in effect puts a floor under wages and from there on up, let the Ameri- 
can way u the controlling element. 

So that, Mr. Chairman, is my statement, and I appreciate the com- 
iittee’s kindness in allowing me this opportunity. 

Senator Gotpwarer. The next witness is Mr. W. S. Mundy, Jr., of 
Lynchburg, Va. Mr. Mundy, nice to have you with us this after- 
noon. 


STATEMENT OF WILLIAM S. MUNDY, JR., PULPWOOD DEALER, 
PRESIDENT, MUNDY & CO., INC., LYNCHBURG, VA. 


Senator GoLpwaTerR. You may proceed in any way that you care to. 

Mr. Munpy. I am William 8. Mundy, Jr., of Lynchburg, Va., and 
um president of a very small corporation which employs, in addition 
to its officers, only two employees. 

| am also an attorney practicing in Lynchburg, and as such, I am 
familiar with the problems of a number of small-business men engaged 
in various kinds of businesses. 

The chairman asked me a question earlier this afternoon as to 
whether or not an attorney could advise a businessman who is and who 
is not his employee within the meaning of the Fair Labor Standards 
Act. 

I recalled the statement by Mr. Justice Frankfurter and went up 
to the Senate Library to get it. In giving such advice, an attorney 
must first determine whether or not the person is an employee, and 
secondly, he must determine whether or not the employee is engaged 
in commerce or in the production of goods for commerce. 

The first question is the easier of the two. In reference to the sec- 
ond question, Mr. Justice Frankfurter, speaking for the majority of 
the Supreme Court. in Kirtchbaum v. Walling, at Three Hundred 
and Sixteenth United States Reports, page 520, said this: 

To search for a dependable touchstone by which to determine whether em- 
ployees are engaged in commerce or in the production of goods for commerce is 
aus rewarding as an attempt to square the circle. 

Now when the Supreme Court Justice makes that observation, we 
lawyers are faced with almost a hopeless difficulty. 

Senator Gotpwater. Did you notice any place in that case where 
the Supreme Court asked for a better definition ? 

Mr. Munpy. No, sir; I did not. 

Frankly I could, I think, consume more than a day without 
repetition in describing to you my personal experiences in represent- 
ing clients in connection with wage-and-hour matters, but I appreciate 
the time that has been granted me and understand the situation of the 
committee. 

I expect to address myself to two points only. I am appearing here 
today to urge, first, the adoption of the proposed pinout of the 
definition of the word “employee.” 
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Because of the hardships and uncertainties which would otherwise 
develop, the Congress has adopted the proposed definition for the 
Labor Relations and Social Security Acts. We are asking that the 
same definition be incorporated in the Fair Labor Standards Act. 

Adoption of the common-law definition of “employee” is not incon- 
sistent with the purposes of the Fair Labor Standards Act. It would 
facilitate compliance with the law by clarifying the intent of Congress. 

As a matter of fact, Congress never said a thing about economic 
reality. Congress only said this when it adopted the act: “Employee 
includes any individual employed by an employer.” 

From thousands of decisions of our courts there has evolved a com- 
mon-law definition of “employee.” The average small-business man 
has a general understanding of who is and who is not an employee 
within the meaning of the common-law definition. Under the present 
definition for the purposes of the Fair Labor Standards Act as inter- 
preted by the administrative agencies and judicial decisions, the busi- 
nessman often finds it impossible to know who is or who is not his 
employee. 

The so-called economic-reality test adopted by the United States 
Supreme Court abandons the common-law test and still does not 
mark off the limits or really define with certainty who is an employee 
and who is an independent contractor. 

It is easy, but no answer, to say that the courts will gradually mark 
out the new boundaries of the employer-employee relationship as the 
cases are presented. The high cost of litigation means little or noth- 
ing toa Soneiamaied department or agency. ‘To the small business- 
man these expenses generally mean that he cannot litigate the ques- 
tion. He just doesn’t have the money. Thus he is often at the mercy 
of the administrative officials when a question is raised in interpret- 
ing and applying a new and uncertain definition. 

The problem of the definition of “employee” has been before Con- 
gress several times. Congress rejected the “economic reality” defini- 
tion in 1948. The Senate committee report on social security amend- 
ments in 1948 gave several examples of the problems which would re- 
sult, and recognized that the adoption of a definition of “employee” 
different from the common-law definition, would create uncertainty, 
confusion, litigation, and wholly unnecessary burdens upon the oper- 
ations of small business. 

In March 1950, I appeared before the Senate Committee consider- 
ing revision of the Social Security Act. Again at that time, proposals 
were made to abandon the common-law definition and adopt a new 
definition of “employee.” I was one of many who appeared in oppo- 
sition to that proposal, not because we were opposed to social security 
coverage but because we realized the confusion and uncertainty whicl: 
would arise if the suggested revision were adopted. 

After extensive and serious deliberation, the Congress once more 
definitely rejected the substitute for the common-law definition. 

I do not believe that Congress intended that a person be an employee 
for the purpose of one statute, but not an employee for the purpose of 
another. Yet that is precisely the present situation. 

The word “employee” appears in hundreds of places in Federal and 
State statutes. It appears in many places in the income-tax state- 
ments, withholding provisions, and outside of the statutes alone, it 





AMEND FAIR LABOR STANDARDS ACT OF 1938 


appears in workmen's compensation policies, liability policies, life in- 
surance policies in the group form and any confusion about the mean- 
ng of employee can have repercussions beyond our power to estimate. 

Under the present definition in the Fair Labor Standards Act, as 
it A been interpreted by the Supreme Court and the Wage and Hour 
Division, a person may be held to be the employer of another whom 
he has never seen, of whose work he has no actual knowledge, and over 
whom he has never exercised an employer’s control or directions; and 
even though neither of the parties knows the employer-employee rela- 
tionship exists between them, and in fact, the relationship does not 
exist either at common law or for the purposes of many other statutes. 

The problems of operators of small business in complying with the 
many laws to which they are necessarily subject are suffic ient without 
further complication and confusion by defining a common and ordi- 
nary relationship, such as employer and employee, differently for the 
purposes of each of these laws. 

The present definition of “employee” in the Fair Labor Standards 
Act has another less obvious, but more harmful aspect. I respectfully 
request your urgent attention to this matter because I have not heard 
it mentioned by any other witness and I am not sure that it will be. 

If the common-law definition is not adopted for the purposes of 
this act, no one can predict how far the Wage and Hour Division 
and the courts may go in extending the relationship under this uncer- 
tain definition. Many small independent contractors and even their 
suppliers fear that they may cease to exist as such, because of un- 
certainty as to the existence of the employer-employee relationship. 

The purchaser of great quantities of materials and supplies from 
small independent contractors may decide that he cannot risk the 
penalties for violations of law if these independent contractors may 
be held to be employees under the uncertain definition of the relation- 
ship. The purchaser may decide that the only positive means of 
avoiding a violation of law is by ceasing to purchase from the inde- 
pendent contractors, and producing the materials and supplies by 
employees of the purchaser working under direct supervision and con- 
trol of the purchaser. 

Thus the uncertainty as to the definition of the employer-employee 
relationship is a direct danger to the very existence of many small 
independent contractors and suppliers of materials. We are certain 
that Congress does not intend to jeopardize their existence, but the 
effect may be the same whether intended or not. 

Secondly, I urge the continuation of the exemption for employers 
of not more than 12 employees in forestry operations. It does not 
seem reasonable that anyone would oppose this exemption if he knows 
of the facts which make it necessary. 

The exemption was made by Congress after careful and deliberate 
consideration of these facts. The exemption is not inconsistent. with 
the purposes of the act; it merely recognizes an area in which the 
act cannot successfully be applied without depriving many persons 
of a small income. 

My own company buys pulwood in railroad carload lots from some 
\0 to 100 producers. It also buys in railroad car lots from country 
merchants who have bought the wood in truckload lots from producers 
who cannot provide a railroad carload at one time. Some of our 
sources ship only one car a year. Many ship 2, 3, 4, or more cars. 
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In our part of the country there are few large tracts of pine. The 
conditions you have heard described today by forestry operators vary 
from place to place. From the eastern coast of my State to the west- 
ern part of the State there are entirely different conditions resulting 
from the different nature of the timber stands. In my section we 
have a predominant stand of scrub hardwood in which you find inter- 
spersed a smaller quantity of pine. 

Most of the pine pulpwood comes from small and scattered areas. 
Most of it is produced by men working two together, sometimes as 
partners; sometimes one employed by the other; sometimes both em- 
ployed by a third person. In some instances, more than 2 cutters 
are employed by 1 employer, but even then they often work in groups 
of 2 and widely separated. 

It is not economically possible to provide supervision. It is im- 
possible to keep an accurate record as to hours worked. The cutters 
work when they want to and quit when they want to. In many cases, 
they will not keep an accurate record of their own time, and often 
the employer will not see the cutters for 2 or 3 days at a time. Some 
of the employers themselves cannot read and write. 

These small employers have no substantial effect on the general level 
of wages. Prevailing wage rates are determined by the action of 
larger employers. The small employers in forestry operations must 
meet the wage level determined by large employers in order to keep 
their employees. 

When the actual facts are considered, it seems that the primary, if 
not the entire, result of repeal of the 12-man exemption would be 
impossible administrative and enforcement problems and hardship 
for many humble, but worthy citizens. 

T would like ver y much to have a chance to discuss these matters 
with you further, but I have taken my 10 minutes, I am sure. 

Senator Gotpwater. We appreciate your being here. I realize that 
all of you could speak at great length on the difficulties of doing busi- 
ness with the Federal Government. Now I could speak on it at great 
length myself, because IT am a businessman and I don’t like them 
sticking their long arms in my business any more than you do. 

Thank you very much for being here. 

Mr. Munpy. Thank you, sir. 

Senator Gotpwater. The next and last witness of the group repre- 
senting the American Pulpwood Association will be Mr. George 
Carlisle, Bangor, Maine. 

Mr. Carlisle, it is a pleasure to have you with us this afternoon. 


STATEMENT OF GEORGE CARLISLE, PULPWOOD PRODUCER, BANGOR, 
MAINE, APPEARING FOR AMERICAN PULPWOOD ASSOCIATION 


Mr. Caruistr. My name is George TD. Carlisle, of Bangor, Maine. 
I graduated as a forester from the University of Maine in 1935, and 
worked as a forester for the United States Forest Service for 3 years. 
For the past 17 years, I have worked for the Prentiss & Carlisle Co., 
of Bangor, Maine, and am a part owner of this company. 

Our company is engaged in the growing and harvesting of forest 
products, mostly in Maine. We annually produce from 40,000 to 
50,000 cords of pulpwood which we sell to several different pulp and 





AMEND FAIR LABOR STANDARDS ACT OF 1938 827 


paper mills. We also produce annually several million feet of logs 
and lumber, as well as various other forest products. These forest 
products are harvested from our own timber lots and from lands of 
other owners, both large and small. 

[ am appearing at this hearing in support of the position of the 
American Pulpwood Association in regard to the 12-man and seasonal 
exemptions and also the common-law definition of “employee.” Due 
to the limited time available to me, I am only going to discuss in detail 
the seasonal aspects of pulpwood production as it affects us in the 
north country. 

Certain provisions of the wage-hour law now give us partial relief 
from the overtime provisions. “The law now gives us this relief be- 
cause certain very critical classes of work required in the harvesting 
of pulpwood, logs, and so forth, can only be done during certain sea- 
sons of the year. The law now allows our men to work | up to a total 
of 56 hours a week without overtime pay when they are engaged in 
the following very important seasonal activities: 

l. Sap peeling ‘of pulpwood. 

». Hauling forest products on ice and snow roads. 

3. Spring “freshet driving of forest products. 

If the seasonal exemption of these very critical classes of wood 
harvesting were abolished, it would without question seriously affect 
the economy of many people i in Maine, as well as many people in the 
other northern and Jake States. 

I believe I can best point out how this would affect us by perhaps 
explaining a little of one of our own pulpwood jobs in Maine. This 
is on the Passadumkeag River where each year on the headwaters of 
the river, we cut, peel, snow haul, and drive down the river about 
5,000 cords of pulpwood. This job is located about 50 miles northeast 
of Bangor, deep in the woods, around Nicatous Lake. 

First, we negotiate a contract with a paper company to deliver an 
amount of sap-peeled wood to Passadumkeag, Maine, at a certain 
price. Weare right now in the process of negotiating our next year’s 
contract. 

We then locate our camps.and get ready for our cutting crews. 

Out of the whole year, there are only about 11 weeks in which it is 
physically possible to sap peel the wood. That is when the sap 1s 
running, and every stick of the 5,000 cords we cut on this job has 
to be during that time, which is roughly from June 1 to the middle 
of August. 

It takes 40 to 50 men to do this job, but due to the fact that there is 
such a shortage of labor who will go back in the woods and do the 
work, we have, in the past few years, had to hire some Canadians in 
order to get all the wood cut. 

Simply stated, this part of the job consists of cutting down the 
trees, peeling off the bark with hand-tools, sawing up the tree into 
'-foot-long pieces, and piling it up in the woods. 

Payment for this is made by the piece rate. 

Our men work from 50 to 60 hours a week doing this work, depend- 
ing on the weather. They cannot work in the rain. They earn good 
wages and can work up to 56 hours a week before getting overtime 
and usually do not get in more than the 56. 

What would happen if we should lose the seasonal exemption ? 
lt would be impossible to work in shifts because you can’t work in 
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the woods at night. Also, the jobs are located back in the woods and 
the men would not be content to work only 40 hours a week and hang 
around a woods camp and do nothing the rest of the time. 

If the jobs were located near a town or near our workers’ homes, 
it might be different. Most important of all, there just isn’t enough 
labor available during the critical sap-peeling time to work only 40 
hours a week and get the required volume of wood cut. 

One of the reasons for this shortage of labor is that at this particular 
time of year, the farmers are planting their crops, and the construc- 
tion and road-building jobs are getting under way. 

So, the only alternative would be to work our men the same number 
of hours they work now, and pay the overtime. This would make 
the cost of our peeling about 15 percent more. 

After we have finished with our peeling at about the middle or last 
of August, we close our camps and wait for winter. We cannot haul 
our wood to the lakes and streams until there is snow and the ground 
is frozen. The woods are rough in this area and the cold weather 
freezes the swamps and the snow fills in the rough places. We usually 
figure we cannot start hauling on this job until after Christmas when 
things are usually pretty well frozen and there is usually some snow. 

Here again, we only have about 10 weeks to haul all of the wood 
we have cut. The so-called spring breakup or thaw comes around 
the middle of March, which gives us January and February and 2 
weeks in March. We are again up against the problem of finding 
suflicient men and teams for the short period of time in which the 
job has to be done. Two years ago we couldn’t get quite the number 
of men we needed and the thaws came early, and as a consequence, 
we left in the woods about $40,000 worth of wood. We were able 
to get this wood out last year. 

On this ice and snow hauling the men work up to 56 hours without 
overtime pay, and if the exemption were abolished our hauling labor 
costs would be inereased about 15 percent. 

After the hauling of the wood is completed we again close our 
camps and wait for the ice to clear from the lakes. 

This is usually about 4 to 6 weeks after hauling is completed. At 
that time we move in our boats, canoes, and driving equipment, and 
part of our driving crew since from within a day or two after the ice 
goes out, we have to tow the booms of wood down to the other end 
of the lakes to a sheltered place where the winds will not strike and 
spill the wood out of the booms. 

We land our wood on 2 or 3 different lakes, and 4 years ago did not 
get to them all quickly enough; a boom broke, and scattered $10,000 
worth of wood all over West Lake. This is quite a large lake. You 
cannot tow a boom of wood across a lake if the wind is against you, 
and I have seen our driving and booming crew just sit around and do 
nothing for several days waiting for the wind to change. Usually, we 
tow wood on the lakes at night when the wind is more apt to be calm. 
After we have the wood towed, we sluice it through the dams, and 
start it going down the streams and river. 

The time of the spring freshet is the only time of year that there is 
enough water to float the wood down the river. You cannot drive 
when the water is too high and neither can you when it is too low, and 
on the Passadumkeag River, we figure we have only 8 weeks to do our 





AMEND FAIR LABOR STANDARDS ACT OF 1938 829 


wming, sluicing, and driving. This river is quite large, so we have 
nore time than they do on a lot of other rivers in Maine. 

This part of our job has the most risk as so much work has to be 
done at just the right time. We have a good driving crew who work 
for us year after year, They work about 60 hours a week and over- 
time is paid after 56 hours. If the exemption on overtime on this 

itieal spring freshet driving were abolished, our driving costs would 
increase about 15 percent. 

| have tried to point out that the costs of harvesting pulpwood 
would inerease materially if the seasonal exemption were abolished, 
and now I would like to tell you why I believe this would seriously 
iifect us, 

One of our biggest problems in the harvesting of pulpwood is to get 
it cut and delivered to the mills at a price that will compete in price 

vith the wood that is cut in Canada and shipped into our country. 

There is no question but that we are growing more wood each year 
in Maine than we can cut and sell. Studies on our lands indicate this 
to be true. 

Even with this abundant supply of growing wood, Maine mills 
annually purchase in Canada several hundred thousand cords of pulp- 
wood. They do this for two big reasons. There is a greater labor 
supply in Canada and the price of this wood, delivered to our Maine 
nillls, is equal to or lower than wood produced in our own State. 

Only last Thursday, a Maine paper-mill purch: ising agent, whose 
mill has not bought Canadian wood for the past 2 or 3 years, told me 
he was going to vet 10,000 cords of wood in New Brunswick this year 
because the price was as low, or lower, delivered to his mill than the 
general market price in Maine. 

On our Passadumkeag wood, the harvesting of which I have dis- 

cussed in part, we are competing directly with Canadian wood, and 
in my opinion, the situation is so serious that the difference the exemp- 
tion would make, were it abolished, would put us out of business as 
far as cutting in that area. 

Then we would be in the position of putting a lot of Maine people 
out of work, having no income from our lands with which to pay our 
taxes, and having our timber mature and rot because it soul not be 
sold. 

This same situation would be true in many other parts of the State. 
Our men who work on these jobs now earn a nd wage, some over 
$100 a week, and in my opinion, there is absolutely no logic: al reason 
to abolish this seasonal exemption. Also, of course, as producers of 
pulpwood in Maine, selling to a Maine mill, we are selling to the same 
type of a consumer that the Canadian producer is selling to when he 
sells his wood to a Canadian mill. I would expect that the raw-mate- 
a \| costs for our Maine mills have got to be reasonably competitive 

vith those in Canada in order for our mills to sell the paper they make. 

As a final comment, we in the north part of the country are seek- 
ing a tremendous expansion of the pulp and paper industry in the 
South and west coast, as well as Canada. Canada has no limits on 
hours worked in the woods. 

The South and the West are blessed with many natural advantages 
that make for low-cost paper and pulp products. We in the North 
need that seasonal exemption in order to remain competitive. The 
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relief the overtime exemption gives us helps us cope with these ele- 
ments of nature that make the exemption necessary, and, in part, 
enables us to keep our people employed and our wood-using industries 
reasonably prosperous sad competitive. 

Unless they prosper, we who grow and harvest the forest products 
in the north country will be up Pagainst a serious economic problem. 

Senator Gotpwater. Are there any other witnesses ? 

Mr. Munpy. Could I give you a partial answer to a question you 
asked me? 

Senator Gotpwater. Yes. 

Mr. Munpy. You asked whether the Supreme Court had requested 
any further definition of employee-employer relationship. This is 
not directly a request, but this is the comment it made, in Rutherford 
Food Corporation v. McComb (331 U. S., at 728). It was speak- 
ing in this sentence of the National Labor Relations Act and the 
Social Security Act as they existed in 1946, and it said: 

As in the National Labor Relations Act, and the Social Security Act, there is 
in the Fair Labor Standards Act no definition that solves problems as to the 
limits of the employer-employee relationship under the act. 

They don’t request a definition, but they clearly say there is none. 
I presume they would be as happy to have it as we would. 

Senator Gotpwarter. I am glad you supplied that. 

There are several questions in all the labor acts that the Supreme 
Court has repeatedly asked be answered by Congress, so I was inter- 
ested to know if that same question had been asked in this case. It 
hasn’t. Iam glad you pointed that out. 

Mr. Canrievp. Senator, I would like to express our appreciation 
for your sitfing so long so we can get through and go home. 

Senator Gorpwarer. I am happy to sit here. It is an interesting 
subject to me. 

Mr. Canrtecp. It is interesting to us, too. 

Senator Gotpwater. Having been a small-business man all my life, 
I have a natural disinclination against expansion of bureaucracy. I 
might be called prejudiced in that respect, but if I be called that I 
gladly accept it. 

Monday we will begin hearing the retail industry. We will hear 
from the national and local State retail associations, starting Monday 
morning at 10. If there is no other business to come aoe the com- 
mittee, the committee will stand adjourned until 10 a. m., Monday. 


(Whereupon, at 5:08 p. m., the committee adjourned antl 10 a. m. 
Monday, May 2, 1955.) 
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MONDAY, MAY 2, 1955 


Unirep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON Lapor and Pusiic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:05 a. m., 
in room P-63, Capitol Building, Washington, D. C. 

Present: Senators Douglas (Chairman), McNamara, Smith of New 
Jersey, and Goldwater. 

Also present: Stewart E. McClure, statf director; Roy E. James, 
minority staff director; John S. Forsythe and Michael J. Bernstein, 
professional staff members, and Dr. Fred H. Blum, consultant. 

Senator Smith (presiding). The Subcommittee will please come 
is order. I want to state for the record that I have been requested 
by the Department of Labor to request time after we have heard the 
pending witnesses, to appear to answer some of the statements that 
have been made by various witnesses. 

The Department has made a very careful analysis of the transcript 
of the hearings and feels that there are some statements that ought 
to be made in : reply. 

So I am requesting that time be given to the Department of Labor 
after we are through hearing all of the witnesses. 

Senator Gotpwater. Mr. Chairman, in that respect, am I in order 
in making a suggestion ‘ 

Senator SmirH. I would think so. 

Senator Gotpwater. I would like to request that the Department 
of Labor bring with them, or submit before that time, all of the 
economic data ‘they claim to have gathered to support their conten- 
tion that this coverage should be extended. 

I have also read the record and I have listened to the testimony of 
the Department. They have not yet presented any economic justifi- 
cation for this, 

Senator Smirn. I see no reason why the Department, when they 
appear, should not be requested to bring the information Senator 
Goldwater asked for. 

Senator Gotpwater. I would like to request that the Secretary of 
Labor be advised that that request has been made and see that the 
material is here. 

Senator Saar. I think the staff will be very glad to do that. 

Senator Gotpwater. They will present a very w ‘eak case without it. 

Senator SaarH. All right, Senator. 

The first witness this morning is the American Retail Federation, 
Mr. Rowland Jones, president. Mr. Jones, we will be very glad to 
hear from you. 
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STATEMENT OF ROWLAND JONES, JR., PRESIDENT, AMERICAN 
RETAIL FEDERATION, WASHINGTON, D. C., ACCOMPANIED BY 
RUFUS POOLE, COUNSEL 


Mr. Jones. Mr. Chairman. this is Mr. Rufus Poole, counsel of the 
American Retail Federation. We would like permission for him to 
sit with me during this hearing. 

Senator Smiru. All right, that is satisfactory. 

Mr. Jones, I see you have a rather extended statement here. Do 
you wish to read this all or do you wish to put this in the record 

The reason I say that is because Senator Douglas has announced 
a number of times that we have so many witnesses who desire to be 
heard we have to put a ten-minute limitation on those who appear 
before the committee. So we have to have a 10-minute limitation on 
the testimony. 

Mr. Jones. Mr. Chairman, the American Retail Federation is com- 
posed of 64 national and State retail groups, many of whom can’t be 
here today. 

Senator Smrrn. Can or cannot? 

Mr. Jones. Many of them cannot. Some of them are here, but 
most of them cannot. I think my statement will take about 15 
minutes. 

Senator Smiru. The chairman is here, now, I see. Senator Douglas, 
we have started the meeting in order to expedite matters. A question 
has been raised by Mr. Jones. I have told him about your 10-minute 
rule. The question has been raised, since he represents so many asso- 
ciations, whether he might have 15 minutes. I will leave the ruling 
to the chairman. 

Senator Doveras. Our difficulty, Mr. Jones, is just this: We have 
had something like 106 requests from employers, to testify. We want 
to take care of all of them. We gave to the union representativ es 5 
days and a total of 7 sessions. We are giving to the employers’ groups 
5 days, but a total of 10 sessions. So in practice we are giving to the 
employer groups 40 percent more time than we gave to organized labor. 

If we gave to each person these additional amounts of time, I think 
we would be in great difficulty. Each group naturally feels its im- 
portance and wishes to be heard adequately. 

I will put it this way: If the Republican members of the committee 
fee] that Mr. Jones should be given 15 minutes, I will be very glad 
todo it. I want them to feel that we are seeking to be fair. 

Senator Smrrn. Mr. Jones, I say simply this: The United States 
Chamber of Commerce was here last week and because it represented 
such a large membership we gave them extra time. Mr. Jones asks 
for an extra 5 minutes and I notice he has a great many organizations 
here. I think it would not be unreasonable to give him an extra 5 
minutes. 

Senator Doveias. We will give you 15 minutes, Mr. Jones. 

Mr. Jones. I have just been advised that the National Association 
of Automobile Dealers will, if necessary, yield 9 minutes of their 10 
minutes, if that would be acceptable to the committee, and if necessary, 
to read this statement which won’t take long. 

Senator Doveias. We will give you 15 minutes, sir. 

Mr. Jones. Thank you, sir. 
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Mr. Chairman and gentlemen of the committee, for the purpose of 
the record, we have listed the names of the national and State retail 
associations who are party to this statement that we filed with this 
committee, on the question solely of extension of coverage of the Wage- 
Hour Act to the retail and service industries. 

We are not speaking here for the service industries. They will speak 
ably for themselves. I mention the two groups in the country, retail 
and service, because their exemption is in the same section of the law. 

The American Retail Federation, speaking for 64 member national 
and State associations, appreciates this opportunity to state the unani- 
mous position of these groups with respect to the proposals before this 
committee. We oppose these bills that have been introduced in this 
session of Congress and the recommendations of the Secretary of La- 
bor, which propose the extension of coverage of the Wage-Hour Act 
to retail and service industries. 

Senator Dovenas. Of course the Secretary of Labor was merely 
proposing the extension of coverage to industries with interstate out- 
lets. 

Mr. Jones. I understand, sir. We will cover that point briefly. 

In 1949 when similar proposals were advocated, the federation 
transmitted to this committee the same position and implemented that 
position with all of the vigor that flows from a sincere belief that ex- 
tension of the scope of this legislation to the retail stores would not 
contribute to the general welfare. 

Then, and now, we believe that the evils which produced legislative 
action In this field by the Congress in 1938 do not exist to any substan- 
tial degree in retailing. 

The record shows that these evils in the main involved sweatshop 
practices and the runaway shop, coupled with selfish advantage taken 
by some in times of economic depression and high employment. These 
were the motives which caused Congress to legislate in this field in 
1958, 

At that time it was recognized by the President, the Secretary of La- 
bor and the Labor Committees of Congress that such legislation should 
not be extended to the areas of local business. 

Retailers, large and small, are not the dictators of their wage poli- 
cies. Their wage level is controlled by the wage picture in the com- 
munity at large. To pay less would leave them with only their poorest 
employees. No retailer could possibly keep a staff of good employees 
at wages below the going rate in his community. And no retailer 
can pick up his operation, like the runaway shop, and move it bodily 
to a region of lower labor costs. 

Briefly, we would like to comment on the discriminatory aspects 
of the proposals to extend coverage to retailers pending before this 
committee. The proposal of Secretary of Labor Mitchell and those 
embodied in bills before this committee, all would create ridiculous 
situations from the standpoint of competition, impact, and effect. 

Secretary of Labor Mitchell, in his testimony before this commit- 
tee, proposed that the act be amended to cover so-called interstate 
chains. Under his proposal, the largest stores or chains operating 
wholly within a State would not be covered, while the enterprise that 
had two stores, no matter how small—one in one State and the other 
in another State—would be covered. 
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I am sure that every member of the committee can call to mind a 
large department store in his own State which would not be covered 
by Secretary Mitchell’s proposal because it operates only in that 
State. On the other hand, you also no doubt have in your mind in 
your State a small individual drug or grocery store employi ing a bare 
handful of employees, and yet because it is owned by the same person 
who operates a drug or grocery store in an adjacent State it would 
be covered by this proposal. 

Furthermore, you probably have within your State a chain of gro- 
cery or variety stores which operates only in the State, and therefore 
would not be covered, even though in number of employees and volume 
of business, it many times exceeds enterprises which operate in more 
than one State. 

Available statistics show, drawn from the Department of Census 
figures, that of the 134 million, approximately, retail stores in the 
United States, about 65,000 do an annual business exceeding $300,000. 

Of such 65,000 stores, about 37,000, or 57 percent, are individual 
stores and not part of a chain. This shows that a majority of the 
larger stores are individually operated and are not part of an inter- 
state enterprise. Although the Secretary expressed a desire to cover 
larger establishments, it is obvious from the above figures that his 
proposal would not in fact cover many of the enterprises he seeks 
to bring under the act. 

Similarly, the application of the general tests of coverage, based 
on an annual volume of $500,000, or the operation of more than 4 or 5 
stores, would produce situations equally indefensible. The $500,000 
test ignores the realities of retailing and its structure. 

A store doing $500,000 would be a giant drug, hardware, jewelry, 
or shoe store; but a store of that volume of sales would not be a large 
store in the department store or automobile field. The test based upon 
number of stores would cover a chain of five or six stores, and leave 
exempt a chain of four, which might have larger sales. 

These proposals, limited and discriminatory as they are, are opposed 
by the large and small stores with equal vigor and justification. 

If legislation covering only a part of the retail industry is enacted, 
utter confusion will result because local wage standards and relation- 
ships will be upset. First, many newly covered stores will be forced 
to change their wage structure by increasing rates. 

Second, the best available help in the town will gravitate from the 
noncovered stores to the newly covered stores. Employees who qualify 
for the minimum as well as those more highly paid, will be attracted 
to the covered stores. This is because any increase in the minimun 
rate will inevitably force to higher levels all wage brackets above 
the minimum. 

The noncovered stores will be forced to match the rates of the cov- 
ered stores. If they do not make up their minds to do it immediately, 
they face the permanent loss of their employees and of their sales 
volume. 

The same will be true of hours. The stores which are compelled to 
go on a shorter workweek will naturally attract the best employees 
from other stores where hours are longer. 

Thus, if the purpose of the proposed discrimination in the retail 
exemption is to protect the smaller retailer, it will have little or no 
effect. Indeed, it will hurt the smaller retailer. 
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Such legislation will also force retail stores to make drastic changes 
in their employment practices. At present hundreds of thousands of 
retail store employees are high school students, college students, older 
women and part-time workers. The retail store is virtually the only 
place in the local community where such persons have been able to 
find congenial employment. 

With the higher wage eost which will result from the proposed 
legislation, most of these employees will be eliminated in favor of full- 
time workers with a higher degree of efficiency. 

The retail exemptions were written into the law in 1938 because re- 
tailing was deemed to be a local business. ‘This is still true. The 
retail store is essentially a local business, subject to local conditions. 
The retail stores in one State do not compete directly with retail stores 
in other States; nor even in other cities. They compete with merchants 
in the same town, and often simply in the same part of the town. 

They sell to the same local customers and draw their employees 
from the same local labor market. Wages of retail employees are 
largely determined by local conditions and by local conditions alone. 
Conditions in one town have little or no effect on conditions in another. 

What I want to emphasize more than anything else, gentlemen, in 
this statement is the local nature of the operation of a retail store, 
whether it be independently owned or part of a chain. It is true that 
some retail stores are large in size, and some retailers operate in many 
different States. 

Nevertheless, the individual stores, like little crossroads grocery 
stores, are governed purely by local conditions and are regulated by 
the nature of the local labor supply and the needs and demands of 
their customers. 

If the wages and hours of retail stores need regulating, this should 
be done at the State level where the complexities of local conditions 
can be appraised and solutions found which are equitable and not 
discriminatory. 

Senator Doveras. Mr. Jones, in your federation of 36 statewide 
retail associations, may I ask what has been the attitude of these State 
retail association’s stores toward State minimum wage laws and 
ralings ¢ 

Mr. Jones. That will vary, Mr. Chairman, somewhat, from State 
to State. 

Senator Dovucuas. Is it not true that in virtually every instance 
they have opposed State minimum wage laws? 

Mr. Jonrs. I wouldn’t say that is true in virtually every case. In 
some cases they have. But that is largely due to their belief that the 
kind of business that retailing is, and the way it is conducted, and 
the fact that the evils that this law was or iginally designed to correct, 
do not exist in any substantial degree in retailing, which would justify 
even a State enacting this type of legislation. 

Senator Dovuetas. Mr. Jones, let me make it clear that I am not 
questioning your sincerity or questioning their sincerity. There is 
very frequently a tendency on the part of national assoc iations to pass 
the ball to the States and then when the issue is up in the States, 
for the State groups to oppose the measure 

I simply wanted to ask if you know of any instance where State 
retail groups have favored a minimum wage? 
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Mr. Jones. I must say, Mr. Chairman, that I have not checked 
that carefully. I don’t believe I am a competent witness on that. 

Senator Dove.ias. You should be an extremely competent witness. 

Mr. Jones. I am not famiilar with what has happened in the States, 
State by State. 

Senator Douetas. May I say that I know of no instance, but if you 
know of some instance, would you submit # for the record ¢ 

Mr. Jones. Yes, I would be glad to. 

Senator Dove.as. In the absence of that, my general impression is 
that in virtually every instance State retail federations have opposed 
a minimum wage. There might be a possible exception in New York, 
but I am not certain of that, even. 

Mr. Jones. It seems to me, Mr. Chairman, if 1 may comment, that 
they have a right to express that opposition, if they so desire. 

Senator Doveras. Certainly. 

Mr. Jones. And the State legislature is the body which determines 
the legislative policy in the State. I am sure that in most of these 
areas, this thing was debated at length in the legislature. 

There were strong proponents of such legislation at the State level, 
and people who sincerely believe 

Senator Dove.as. Let me say again that I am not questioning your 
sincerity or the sincerity of your component groups. But very fre- 
quently we find that the groups comprising the national group which 
has urged that the legislation be confined to the States, when national 
legislation is proposed, are equally strong in opposition when the 
issue is on the State level. 

That has been my general experience and I was interested to know 
if you knew of any situation in which this had not been true. But let 
us proceed. 

Senator Gotpwater. Mr. Chairman, I would like to suggest that 
there is an appendix to this statement that shows the answer to the 
questions that have been asked. 

Senator Dovctas. The appendix shows the rulings that have been 
made in the various States, but it does not indicate the attitude of the 
retail association stores. 

Mr. Jones. These conditions cannot be appraised or brought into 
balance by a single national Federal standard. If the standard is 
high enough to fit the conditions in a high-cost community, it becomes 
far more than a proper minimum in a low-cost town. If it is based on 
the conditions in a low-cost town, it becomes ridiculous in the high- 
cost: city. 

To a great extent the States have recognized the need to regulate 
wages and hours. Twenty-six States and the District of Columbia 
already have enacted minimum-wage laws. In these States it is note- 
worthy that local conditions are given consideration by the establish- 
ment of higher rates and shorter hours in cities than in smaller com- 
munities. 

The attached exhibit outlines State minimum wage and hour laws 
and orders applicable to the retail trade. The exhibit clearly demon- 
strates the differences in rates and hours in the several States and 
even within the States themselves. The laws and orders reflect the 
recognized differences in local conditions based on the size of the com- 
munity, experience of the worker, sex, et cetera. 
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In general it may be stated that the bills under consideration, with 
their use of the term “activity affecting commerce, signify the inten- 
tion of the sponsors to apply wage and hour regulation to all retail 
stores in the country, except those specifically exempted in section 
13 (a). 

My first point, then, is that the regulation of retail wages and hours 
is a local problem. This was recognized by the Congress when the 
Fair Labor Standards Act was considered and passed in 1938. The 
solution of a local problem cannot be found at the Federal level. As 
President Roosevelt stated in proposing minimum wage legislation 
to Congress in 1937: 

There are many purely local pursuits and services which no Federal legisla- 
tion can effectively cover. 

This was in recognition of the unfortunate experience of the NRA 
program in attempting to regulate local retail and service trades. 
Phen Senator Black (now Mr. Justice Black), the sponsor of the 
legislation in the Senate, expressed the same view when he said: 

Businesses of a purely local type which serve a particular local community, 
and which do not send their products into the streams of interstate commerce, 


can be better regulated by the laws of the communities and of the States in which 
the business units operate. 


Senator Douvetas. Mr. Jones, since I have interrupted you, I am 
voing to allow you 5 extra minutes. 

Mr. Jones. ‘Thank you very much, sir. 

My second point is that the bills before this committee and the de- 
partmental recommendations present reasons for broadening the cov- 
erage of the act, which do not apply to retail stores and cannot be 


defended. 

A study of the stated reasons for extended coverage to retail and 
service establishments shows clearly that the conditions which the 
sponsors of the bills allege do not, and cannot, apply to retail stores. 

This fact becomes obvious upon analysis of the reasons advanced as 
the basis for the proposed broadened coverage : 

|. It is stated that certain specific labor conditions which are detri- 
mental to the general welfare of workers are spread and perpetuated 
among the workers of the several States through the channels of 
commerce. 

This statement is not true of retail stores. It may be true of manu- 
facturing. Manufacturers of the same products compete with each 
other, even though they may be located in widely separated parts of 
the country. 

The manufacturer with the lowest labor costs, achieved either 
through lower wages or longer hours, has an advantage over his com- 
petitors in the national market. In order to get their share of busi- 
hess, these competitors in turn are often forced to approximate at 
least the low wages and long hours of their competitors. 

Among retail stores, however, this type of competition does not 
exist. Retail stores compete with stores across the street and with 
stores on the corner a few blocks away. Merchants in Washington, 
D. C., for example, are not in competition with those in Philadelphia. 

Retail stores draw their employees from the same local labor market 
as their competitors. Ordinarily, retailers cannot pay less than the 
going wage in the locality. 
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The retailer who pays less does not depress other retail wages, as 
eee in manufacturing. It simply means that he does not get 
the best employees available, and as a result, his business suffers. 

As a matter of fact, and using the figures submitted by Mr. Green- 
berg in his extensive testimony the other day, Mr. Chairman—Mr. 
Greenberg of the CIO—retail earnings, without a minimum wage, in 
the past 10 years have increased at a faster rate than those of manu- 
facturing, with a minimum wage. 

(The figures referred to which are a part of Mr. Greenberg’s state- 
ment follows :) 


Hourly and weekly earnings, retail trade and all manufacturing 


Hourly earnings Weekly earnings 
| 


1 
Retail All manu- Retail All manu- 
trade facturing | trade facturing 


1945 $0. 79 1 
1946 89 1 
1947 ‘ scban aeeen 01 1 
1948 son ae .09 1 43.85 4.14 
1949 . | .14 | - 45. 93 | 54. 92 
1950 .18 1. | 47.63 59. 33 
1 
1 
1 
1 


$31. 55 $44. 39 
36. 35 43.82 
40. 66 49. 97 


1951 . 26 50. 65 64.71 
1952.___ Dipl eee ty . 32 52. 67 | 67.97 
1953 ; ae 40 54.79 | 71.55 
1954. __. ; ee = ee 45 56.87 | 71. 64 


Source: U. S. Department of Commerce Statistical Abstract of the United States, 1954, table 245, 


Mr. Greenberg’s figures quoted from the United States Department 
of Commerce show that the average hourly earnings in retailing have 
increased as shown in the table, and we have reduced those to a 
percentage figure. 

Retail hourly earnings since 1945 have increased by 83.5 percent, 
while those of manufacturing have increased by 76.4 percent. Weekly 
earnings in retailing have increased 80.2 percent and weekly earnings 
in manufacturing have increased by 61.3 percent. 

2. It is said that these specified labor conditions burden and affect 
commerce and the free flow of goods in commerce. This may be true 
in the course of making the goods and transporting them to the 
retail store, but it is not true after the goods have moved through 
commerce and reached the retail store. 

3. It is also claimed that these detrimental labor conditions con- 
stitute an unfair method of competition in commerce. Since the 
great bulk of retailers do not compete in interstate commerce, this 
reason is not applicable. 

4. It is claimed that these same labor conditions lead to labor 
disputes which burden and obstruct commerce and the free flow of 
goods in commerce. Retailers compete only with other retailers. 
Thus, a Jabor dispute in one store does not obstruct the free flow of 
goods in commerce, since any goods that fail to move through one 
outlet by reason of a labor diapetas, move through many competing 
outlets. 

5. Finally, it is declared that these detrimental labor conditions 
interfere with the orderly and fair marketing of goods in commerce. 
Retailers, however, do not market their goods in commerce except 
intrastate commerce. And, as already pointed out, there are always 
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enough competitors to keep the marketing in any locality moving in 
an orderly and fair manner. 

Moreover, in manufacturing and in other branches of industry, the 
employer is able to control his labor costs. When orders fall off, 
he can curtail production and lay off employees. A retail store is 
snail to doéhis. It must have a full working force on hand at all 
times to take care of customers or of potential customers. 

Asa result, the retail store is a business of more stable employment 
than most others. Income from employment in a retail store is 
equivalent, in most instances, to a guaranteed annual wage. The 
retail store’s rush hours and special shopping days are for the most 
part taken care of by \ art-time workers drawn from a class of workers 
who do not desire full-time employment. 

With no fear of seasonal layoffs, employees are attracted to posi- 
tions which may carry a lower hourly wage than those where some 
account must be taken of the periods of unemployment which occur 
more or less regularly. 

In addition, there are benefits which are peculiar to retail employ- 
ment. Employees are given discounts on purchases made in the 
store and this is an appreciable item in their total remuneration. 
Physical demands generally are not as strenuous as in mass-produc- 
tion or mechanized industries. There are intervals between customers 
when retail employees may relax. As a result, retail occupations 
are neither as fatiguing nor do they require the degree of intensity 
found in most other industries. 

The proposed increase in the minimum wage, if applied to the retail 
store, would seriously jeopardize employee-training programs such 
as on-the-job training in distributive education under the George- 
Barden Act. In this nationwide program, high-school students earn 
as they learn in retail stores. Their initial ‘productivity naturally 
is limited because they are shifted from assignment to assignment in 
order to give them an overall picture of store operation. 

If retailing should be blanketed under the Fair Labor Standards 
Act, directly or indirectly, retailers might find it necessary to drop 
out of local distributive education programs. ‘Thus, these young men 
and women would be denied the opportunity to obtain instruction in 
retailing, and retailers would lose the prospect of obtaining future 
workers who will be more productive as a result of such training 
programs. 

In conclusion, it is the position of the American Retail Federation 
that the removal or curtailment of the scope of the present retail 
exemptions as proposed would be highly disruptive of the operations 
of a vital industry in our economy and not in the interest of the 
retail employee nor of the public he serves. 

The retail store is a local business and of necessity has to accommo- 
date itself to local conditions. These conditions vary vastly from 
community to community throughout the Nation. 

If minimum-wage-and-hour regulation is needed, the States are 
the only gover nments qualified to legisl: ate in this field. 
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State laws and wage orders affecting retail wages and hours 


Arizona (women and minors): 
Experienced 
Part time.__- 
Learners... 
Part time 
Arkansas (females): 
Experienced 
Inexperienced - 
All 
California (women and minors): 
Experienced adult women and minors. 
Inexperienced women, 18 and over 
lS, aa ‘ 7 de a 
Women 18 and over, in employments in 
which overtime is not prohibited by the 
State’s labor code. 
Colorado (women and minors): 
Experienced: 
Zone A (Denver and Pueblo) 
Zone B (remainder of State) sane 
Ynexperienced (192 hours in the occupation) 
both zones. 
All employees 


Connecticut (women and minors; men): 
Experienced full-time and part-time em- 
ployees. } 
Full time and part time beginners 


Both groups 


District of Columbia: 
Women and minors 


Part time 
Overtime 
Idaho: 
Men, women, minors..-.....--..------------- 
Apprentices, handicapped 
Kentucky (women and minors): 
Experienced: 
Zone 1 (cities of 20,000 or more) _---.----- 
Zone 2 (cities between 4,000 and 20,000) .- 
Zone 3 (the rest of the State) 
All 3 zones 


Massachusetts (women and minors; men, full- 
time employees): 
Experienced 


Inexperienced 
Part-time employees: 
Experienced 
Inexperienced 
Nevada (women): 
Over 18 
Experienced 


Under 18 
Experienced 
Learners 18 and over 
Under 18 


New Hampshire (men, women and minors): 
Experienced 


EQUIREEE occ ccwcnsacccquseprecssosesccescouecon 


New Jersey (women and minors): 
Zone A (most populous counties) 


Zone B (less populous counties) 
New Mexico: 


Men, women, minors 
Overtime 





Wages 


$26.40 a week 

55 cents an hour 
$25.20 a week __. 
5214 cents an hour 


$1.25 a day- 
$l a day 
Pro rata 


| 75 cents an hour 


60 cents an hour. 
._.do 

1% times employees’ reg- 
ular rate. 


55 cents an hour 

45 cents an hour 

80 percent of the appli- 
cable minimum wage rate. 

144 times employees’ reg- 
ular rate. 


75 cents an hour__- 
60 cents an hour 


1% times employee's reg- 
ular rate. 


85 cents an hour___..----- 
85 cents an hour 


75 cents an hour...-__-.--- 
Lower rate under license-- 


50 c nt: an hour 
45 cents an hour 
40 cents an hour 
144 times minimum rate_- 


75 cents an hour 
$28 a week_____- 


75 cents an hour 
70 cents an hour 


87% cents an hour 


$42 a week _- 


$36 a week ___----- 


| $5.50 a day 


$32 a week_- 
$30 a week______- 
60 cents an hour 


45 cents an hour (on per- 
mit). 


60 cents an hour 
90 cents an hour 
55 cents an hour 








Hours 


8 a day, 6 days a week. 
Do. 
Less than 8 a day. 


8a day, 6 days a week. 
Do. 
Do. 
Over 8 a day or on 7th con- 
Secutive day in emergen- 
cies. 


Up to 8 a day, 48 a week. 
Do. 
Do. 


Over 48 a week; over 8 a 
day in emergencies. 


Up to and including 44 a 
week. 

Up to and including 44 a 
week. 

Over 44 a week. 


36 up to and including 40 a 
week. 

Less than 36 a week. 

Over 40 a weck. 


Up to 48 a week. 

Up to 50 a week. 

Up to 52 a week. 

Over 48, 50, or 52 a week, 
depending on zone. 


36 to 44 a week. 
Over 44 a week. 
36 to 44a week. 


Less than 36 a week. 
Do. 


8. 
48. 


8. 
48. 
8. 
48. 
8. 
48. 
10% a day; 54 a week 
Gone and minors). 
0. 


40 or less a week. 
Over 40 a week. 
44 or less a week. 
Over 44 a week. 


50 maximum hours in week 
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State laws and wage orders affecting retail wages and hours—Continued 


} 
New York (women and minors; men): 


Wages 


yee ti” Bk: SERN es | $30 a week 


i 


Zone 2 (all cities over 10,000 population) - - __- 
Zone 3 (remainder of State) 


Overtime: 
Zone 1 
Zone 2_. 
Zone 3 
North Dakota (women): 
Full-time employees: 
Experienced - 


Inexperienced (1 year)... --- 


Part-time employees___- 
Oregon (women and rrinors): 
Women and experienced minors 





Inexperienced minors-- 


Regular employees. __-- ; iekbsan 
High school and college students working 
only after school or on Saturdays (800 
hours). 
Rhode Island (women and minors; men): 
EXPO s acon ewes oocens ons -aemuace 


Inexperienced 

Experienced and inexperienced - -- -- 

Students under 18 Dadtitoitnne ik baa 
South Dakota (females over 14 years of age): 

In cities with population of 2,500 or over 


F lsewhere 


Learners, apprentices, and women mentally 


or physically deficient. 
Utah (women and minors): 
Experienced: 
Zone 1 (Salt Lake City and Ogden) -- ---_- 


Tooele). 
Zone 3 (other cities with population over 
2,500). 


Zone 4 (cities of 2,500 or less) -.-----------| 


Lomi: 22 tes. Pi 

Washington (women and minors) - -- 

Wisconsin (women and minors): 
In cities having a population of 3,500 or over- 
1,000 but less t 
Elsewhere in the State 


Wyoming (men, women, minors): Women 


{ think Senator Goldwater mentioned briefly. 


I Sicce de wensssthigss | 


75 cents an hour 
$28 a week : 
70 cents an hour 


| $26 a week aes 
65 cents an hour 


$1.12%4 cents an hour 


| $1.05 cents an hour. 
| 974 cents an hour. 


$23.25 a week, $100.75 a 


month. 


| $19.25 a week, $83.40 ¢ 


month. 
143 weekly wage. 


| 70 cents an hour_- 
| $1.05 an hour. 


| 60 cents an hour-. 


90 cents an hour _- 


$1.05 hour. 


60 cents an hour__.---- 


| $23 a week 
| 70 cents an hour 


| 


| 


| 





$26 a week 
45 cents an hour 


| 95 cents an hour ‘5 
| $1.25 an hour............. 


..| 60 cents an hour___.--_-- 


$15 a week. ___- 


POE. . «2<nsaueu 


| $12 a week 
Prorated, to be fixed by 
industrial commissioner. 


| 70 cents an hour-__---- 
Zone 2 (Logan, Provo, Murray and | 


67 cents an hour--_----- 


64 cents an hour--_-.----- ‘ 


56 cents an hour--_-- 


5 cents less than experi- 


enced. 


65 cents an hour-_-_.-.------ 


45 cents an hour 
40 cents an hour--- 
38 cents an hour-__. 


75 cents an hour--..-.-..--- 


Senator Doveras. Thank you very much, Mr. Jones. 
Mr. Jones. Mr. Chairman, I would like to make two points which 


Hours 


30 to 40. 
Up to 30. 
30 to 40. 


30 to 40. 


Over 40 a week. 
Do. 
Over 45 a week. 


48 a week maximum in 

cities or towns of 500 or 

more population; 9 a 

day, 54a week elsewhere. 
Do. 


For each hour worked. 


8a day, 44a week. 

Over 8 a day, over 44 a 
week in emergency, on 
permit. 

8a day, 44a week. 

Over 8 a day, over 44 a 
week in emergency, on 
permit. 

Sunday or lega! holidays. 


36 to 44 a week. 

Less than 36 a week. 

36 to 44 a week. 

Less than 36 a week. 

Over 44 a week. 

On seventh consecutive 

day. 
Less than 36 a week. 


10 a day, 54 a week (maxi- 
mum). 

Less than 54 a week. 

10 a day, 54 a week (maxi- 
mum). 

Less than 54 a week. 


8 a day, 48 a week. 
Do. 


Do. 


Do. 


8a day maximum, 


Women: In general 9 a 
day, 50 a week; hotels, 10 
a day, 55 a week: minors 
under 18, 8 a day, 40 a 
week, 

8a day, 48 a week. 


We in effect here are 


testifying blindly to some extent, because since the proponents of 
the extension of coverage had the first opportunity, and the Secre- 
tary of Labor testified as to facts, and promised to supply to the com- 
mittee a copy of suggested language and of an amendment to carry 
out his recommendations, we have not been able to see either the 
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statistics upon which he bases his position, nor the language of an 
amendment which he believes would reach his objective. 

We think it is unfair in a hearing of this kind, on an issue as Impor- 
tant as this one is, to be denied the opportunity in the preparation of 
testimony, to have the information that was promised this committee. 

We would like to ask the opportunity to file at a later time, an ad- 
litional brief, if that is required, when we have had a chance to see 
the information supplied by the Department of Labor. 

Senator Doueias. Mr. Jones, may I say that I find that the Secre- 
tary of Labor has just submitted the wording on coverage that he 
wishes. This will be made a part of the record at an appropriate 
point. We will either mimeograph copies ourselves or ask the Sec- 
retary of Labor to furnish such copies and have them on the table 
here, I hope within a few hours. 

(The amendments suggested by Secretary Mitchell follow :) 


4 MENDATORY LANGUAGE FOR THE FAIR LABOR STANDARDS ACT TO REMOVE THE EXEMP- 
TION FROM THE MINIMUM WAGE FOR RETAIL AND SERVICE ESTABLISHMENTS OF 
INTERSTATE ENTERPRISES 


Amend section 13 of the act in the following two respects: 

Amend that portion of subsection (a) which precedes clause (1) of the 
subsection, to read as follows: 

“(a) The provisions of sections 6 and 7 shall not apply (except to the extent 
that subsection (e) provides for the application of section 6) with respect to”. 

Add at the end of the section a new subsection (e) as follows: 

“(e) Nothing contained in clause (2), (3), or (4) of subsection (a) shall 
preclude the application of section 6 in accordance with the provisions of section 
3 (p) to any employee engaged or employed in the activities of any business, 
establishment, or enterprise which is a part of an interstate enterprise, and no 
such employee shall be deemed to be employed in a bona fide local retailing 
capacity within the meaning of clause (1) of such subsection (a) or any regula- 
tion issued thereunder.” ; 


AMENDATORY LANGUAGE FOR THE FAIR LABOR STANDARDS ACT TO BRING WITHIN ITS 
GENERAL COVERAGE ALL EMPLOYEES OF MULTI-STATE ENTERPRISES AND OF ENTER- 
PRISES ENGAGED TO A MAJOR EXTENT IN COMMERCE OF THE PRODUCTION OF GOODS 
FOR COM MERCE 


Amend section 3 of of such act by adding at the end thereof the following new 
paragraph: 

“(p) The terms in sections 6, 7 (a), and 12 (c) describing the employees 
to whom these sections apply shall, iainned limiting their present application, be 
deemed to include any employee engaged or employed in the activities of any 
business, establishment, or enterprise which is a part of an interstate enterprise 
or which is engaged to a major extent in commerce or in the production of goods 
for commerce. For the purposes of this act, (1) ‘interstate enterprise’ shall 
mean any enterprise in which business establishments under common ownership 
or financial control are operated in more than one State, and (2) a business, 
establishment, or enterprise shall be deemed to be engaged to a major extent in 
commerce or in the production of goods for commerce if such activities account 
for the greater part of its gross annual revenue or of its total annual expendi- 
tures or of such revenue and expenditures combined, as measured by the dollar 
volume thereof during its preceding fiscal year.” 


Mr. Jones. Mr. Chairman, that comes too late for the purpose of my 
testimony here this morning. Therefore we would like the privilege 
of filing an additional brief before the record is closed. 

Senator Doveras. You may do that. 

Mr. Jones. I would like to say one more word, Mr. Chairman, in all 
deference and all respect. It seems to me that the way the time has 
been allotted to the proponents of this legislation, where their wit- 
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nesses have been granted all the time that they have needed to make 
their case, we think it is unfair and possibly discriminatory to a very 
large degree, to limit to 10 minutes an organization as large as the 
American Retail Federation, covering so large a segment of a vital 
section of our economy—an organization of that size and scope. This 
immediately placed psychological limitations on us, and we end up 
here with the necessity to read our statement hurriedly and we do 
not have the same opportunity that the proponents of the proposals 
that we oppose have had to go into it exhaustively before this 
committee. 

Senator Dovatas. Mr. Jones, may I point out in the first place that 
the employers as a group are being given 40 percent more time than 
labor was given as a group, and that the representatives of labor 
allocated the time within themselves and produced a smaller number of 
witnesses, rather than asking for a very large number of witnesses. 

If the Chamber of Commerce and the National Association of Man- 
ufacturers had been able to do the same thing amongst the employers, 
we could have given larger amounts of time to each witness. As a 
matter of fact, we made it clear that the representatives of the NAM 
and of the United States Chamber of Commerce were not limited in 
the amount of time which they had. 

They were told to take as much time as they wanted. But with 106 
employer witnesses, we simply cannot give to each one unlimited time. 
Otherwise we would be here all summer and we would be swamped. 

We tried to be fair, and I somewhat resent this charge of unfair- 
ness that you have made. 

Mr. Jones. Mr. Chairman, our complaint is a little bit different 
from that. The American Retail Federation is a spokesman in this 
area for all of these National and State associations, and it seems to 
me that in the light of my position as the executive head of that group, 
some consideration should be given to it, because I speak for so many 
groups, and then you could hear a number of additional witnesses 
that you would desire to hear 

Senator Doveias. May 1 point out that the following retailing 
groups have asked to be recognized: the National Automobile Dealers 
Association, the National Licensed Beverage Association, the National 
Retail Dry Goods Association, the National Retail Farm Equipment 
Association, the National Retail Furniture Association, the National 
Retail Hardware Association, the National Retail Lumber Dealers 
Association, the Northwestern Lumbermen’s Association, the National 
Restaurant Association. Those are the national organizations that 
wish to appear separately, and did not wish to be confined to the repre- 
sentation which you make, however able. 

In addition to that, the following State associations, most of which 
I assume are federated in your group, asked for separate appearances 
and have been granted separate appearances: The Florida State Re- 
tailers Associ iation, the Illinois Federation of Retail Associations, 
Louisiana Retailers Association, Retail Merchants Association of New 
ae the New York State Council of Retail Merchants, the North 

Carolina Merchants Association, the Pennsylvania Retailers Associa- 
tion, the Utah Council of Retailers, the Virginia Retail Merchants 
Association, the West Virginia Retail Association, the Ohio Retail 
Jewelers Assocation, so that this mor ning we are hearing 11 national 
associations, and this afternoon we will hear 11 local associations. 


62569 Pt. 2—55 
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It would seem that to give a whole day to retailers with 22 separate 
appearances is an indication that we are trying to be fair. 

I am informed by the staff that the Retail Union of the CIO was 
only given 5 minutes. We have given you 20. We spent 7 minutes in 
which I have been trying to defend myself against a charge of unfair- 
ness. 

Mr. Jones. Mr. Chairman, one further word on that: The fact is, 
though, as you have handled it, you have allowed the labor groups to 
make their case uninterrupted. They are a well-integrated group, 
and they plan together in all of the aspects of the labor movement. 

The fact remains that as you have allocated the time, you have given 
them every opportunity to document their case in detail, and I, as the 
principal witness of the retail industry, if I may say so, have been 
limited in time and not had the opportunity that my opposite numbers 
have had on the other side of this question. 

Senator Doveras. You have had four times as much as the Retail 
Union, CIO. The Chamber of Commerce and the NAM were offered 
equal amounts of time as the national representatives of the A. F. of L. 
and of the CIO. 

If you can convince your local associations, Mr. Jones, that you 
represent them, and to call off their appearances this afternoon, you 
‘an have the entire afternoon, and if any State association wishes to 
withdraw, you can have their time. 

So I would suggest that during the noon hour you do a little lobby- 
ing. If you can get these 11 State associations to cede in your favor, 
we will be delighted to see you again. 

Mr. Jones. Those groups, Mr. Chairman, are sovereign in their own 
right at the State level, and they have the right to the time. 

Senator Dovucias. That is the problem that we face. 

Thank you very much. 

If we give to each 1 of 106 employer groups asking to appear, 
unlimited time, I assure you, Mr. Jones, we would not be through 
by the end of the summer. That may be what some people want. 
I don’t say that it is what you want, but it may be what some people 
want. I believe we have a duty to be expeditious in this matter, as 
well as thorough. 

Thank you very much, Mr. Jones. 

Mr. Jones. Thank you, Mr. Chairman. 

(Mr. Jones’ prepared statement follows :) 


STATEMENT OF ROWLAND JONES, JR., PRESIDENT, AMERICAN RETAIL FEDERATION 


My name is Rowland Jones, Jr. I am president of the American Retail Federa- 
tion, with offices at 1625 Eye Street NW., Washington, D. C. 

The American Retail Federation is a federation of 36 statewide retail associa- 
tions and 27 natonal retail associations, representing through their combined 
membership more than 700,000 retail outlets. The names of the member asso- 
ciations of federation are: 

STATE INSTITUTIONS 


Arkansas Council of Retail Merchants, Inc. 
Arizona Federal of Retail Associations 
California Retailers Association 

Colorado Retailers Association 

Delaware Retailers’ Council . 

Florida State Retailers Association 
Georgia Mercantile Association 

Idaho Council of Retailers 

Illinois Federation of Retail Associations 
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Associated Retailers of Indiana 

\ssociated Retailers of lowa, Inc. 

Kentucky Merchants Association, Inc. 
Louisiana Retailers Association 

Maine Merchants Association, Inc. 

Maryland Council of Retail Merchants, Inc. 
\assachusetts Council of Retail Merchants 
Michigan Retailers Association 

Minnesota Retail Federation, Inc. 

Missouri Retailers Association 

Nebraska Federation of Retail Associations, Inc. 
Nevada Retail Merchants Association 

Retail Merchants’ Association of New Jersey 
New York State Council of Retail Merchants, Inc. 
North Carolina Merchants Association, Inc. 
Ohio State Council of Retail Merchants 
Oklahoma Retail Merchants Association 
Oregon State Retailers’ Council 

Pennsylvania Retailers Association, Inc. 
Rhode Island Retail Association 

Retail Merchants Association of South Dakota 
Retail Merchants Association of Tennessee 
Council of Texas Retailers’ Association 

Utah Council of Retailers 

Virginia Retail Merchants Association, Inc. 
Associated Retailers of Washington 

West Virginia Retailers Association 


NATIONAL ASSOCLATIONS 


American National Retail Jewelers Association 
\merican Retail Coal Association 

Associated Retail Bakers of America 

Association of Family Apparel Stores, Inc. 

Institute of Distribution, Inc. 

Limited Price Variety Stores Association, Inc. 
National Appliance & Radio-TV Dealers Association 
National Association of Chain Drug Stores 

National Association of Music Merchants, Inc. 
National Association of Retail Clothiers & Furnishers 
National Association of Retail Grocers 

National Association of Shoe Chain Stores 

National Foundation for Consumer Credit, Inc. 
National Industrial Stores Association 

National Jewelers Association 

National Luggage Dealers Association 

National Retail Dry Goods Association 

Naitonal Retail Farm Equipment Association 
National Retail Furniture Association 

National Retail Hardware Association 

National Shoe Retailers Association 

National Sporting Goods Association 

National Stationery & Office Equipment Association 
Retail Paint & Wallpaper Distributors of America, Inc. 
Women’s Apparel Chains Association, Inc. 


The American Retail Federation, speaking for its 63 member national and 
State associations, appreciates this opportunity to state the unanimous position 
of these groups with respect to the proposals before this subcommittee. We 
oppose the bills that have been introduced in this session of Congress, and the 
recommendations of the Secretary of Labor, which propose the extension of 
coverage of the Wage-Hour Act to the retail and service industries. 

In 1949, when similar proposals were advocated, the federation transmitted 
to this committee the same position and implemented that position with all of 
the vigor that flows from a sincere belief that extension of the scope of this 
legislation to retail stores would not contribute to the general welfare. Then 
ind now, we believe that the evils which produced legislative action in this field 


hy the Congress in 1938 do not exist to any substantial degree in retailing. 
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The record shows that these evils in the main involved sweat shop practices 
and the runaway shop coupled with selfish advantage taken by some in times of 
economic depression and high unemployment. These were the motives which 
caused Congress to legislate in this field in 1938. At that time it was recognized 
by the President, the Secretary of Labor and the labor committees of Congress 
that such legislation should not be extended to the areas of local business. . 

Retailers, large and small, are not the dictators of their wage policies. Their 
wage level is controlled by the wage picture of the community at large. To pay 
less would leave them with only their poorest employees. No retailer could 
possibly keep a stail of good employees at wages below the going rate in his 
community. And no retailer can pick up his operation like the runaway shop 
and move it bodily to a region of lower labor costs. 

Briefly, we would like to comment on the discriminatory aspects of the pro- 
posals to extend coverage to retailers pending before this committee. The 
proposal of Secretary of Labor Mitchell and those embodied in bills before this 
committee all would create ridiculous situations from the standpoint of competi- 
tion, impact, and effect. 

Secretary of Labor Mitchell, in his testimony before this committee, proposed 
that the act be amended to cover so-called “interstate chains.” Under his pro- 
posal the largest stores or chains operating wholly within a State would not be 
covered, While the enterprise that had two stores, no matter how small—one in 
one State and the other in another State—would be covered. I am sure that 
every member of the committee can call to mind a large department store in 
his own State which would not be covered by Secretary Mitchell’s proposal, 
because it operates only in that State. On the other hand, you also no doubt 
have in your State a small individual drug or grocery store employing a bare 
handful of employees, and yet, because it is owned by the same person who 
operates a drug or grocery store in an adjacent State, it would be covered by 
the proposal. Furthermore, you probably have within your State a chain of 
grocery or variety stores, which operates only in the State and therefore would 
not be covered, even though in number of employees and volume of business, 
it many times exceeds enterprises which operate in more than one State. 

Available statistics * show that of approximately 1,770,000 retail stores in the 
United States, about 65,000 do an annual business exceeding $300,000. Of such 
65,000 stores about 37,000 or 57 percent are individual stores and not part of 
a chain. This shows that a majority of the larger stores are individually 
operated and are not part of an interstate enterprise. Although the secretary 
expressed a desire to cover larger establishments, it is obvious, from the above 
figures, that his proposal would not in fact cover many of the enterprises he 
seeks to bring under the act. 

Similarly, the application of the general tests of coverage based on an annual 
volume of $500,000 or the operation of more than 4 or 5 stores would produce 
situations equally indefensible. The $500,000 test ignores the realities of retail- 
ing and its structure. A store doing $500,000 would be a giant drug, hardware, 
jewelry or shoe store; but a store of that volume of sales would not be a large 
store in the department store or automobile field. The test based upon number 
of stores would cover a chain of 5 or 6 stores and leave exempt a chain of 4 which 
might have larger sales. These proposals, limited and discriminatory as they 
are, are opposed by the large and small stores with equal vigor and justification. 

If legislation covering only a part of the retail industry is enacted, utter 
confusion will result because local wage standards and relationships will be 
upset. First, many newly covered stores will be forced to change their wage 
structure by increasing rates. Second, the best available help in the town will 
gravitate from the noncovered stores to the newly covered stores. Employees 
who qualify for the minimum as well as those more highly paid will be attracted 
to the covered stores. This is because any increase in the minimum rate will 
inevitably force to higher levels all wage brackets above the minimum. 

The noncovered stores will be forced to match the rates of the covered stores. 
If they do not make up their minds to do it immediately, they face the permanent 
loss of their best employees and of their sales volume. 

The same will be true of hours. The stores which are compelled to go on a 
shorter workweek will naturally attract the best employees from other stores 
where hours are longer. 





? Bureau of Census. 
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rhus, if the purpose of the proposed discrimination in the retail exemption 
< to protect the smaller retailer, it will have little or no effect. Indeed, it will 
hurt the smaller retailer. 

Such legislation will also force retail stores to make drastic changes in their 
employment practices. At present hundreds of thousands of retail store 
employees are high school students, college students, older women and part 
ime workers. The retail store is virtually the only place in the local com- 
nunity Where such persons have been able to find congenial employment. With 
the higher wage cost which will result from the proposed legislation, most 
of these employees will be eliminated in favor of full-time workers with a 
higher degree of efficiency. 

The retail exemptions were written into the law in 1988 because retailing 
was deemed to be a local business. This is still true. The retail store is 
essentially a local business subject to local conditions. The retail stores in 
one State do not compete directly with retail stores in other States; nor even 
in other cities. They compete with merchants in the same town, and often 
simply in the same part of the town. They sell to the same local customers 
and draw their employees from the same local labor market. Wages of retail 
employees are largely determined by local conditions and by local conditions 
alone, Conditions in one town have little or no effect on conditions in another. 

What I want to emphasize, more than anything else in this statement, is 
the local nature of the operations of a retail store whether it be independ- 
ently owned-or part of a chain. It is true that some retail stores are large 
in size, and some retailers operate in many different States. Nevertheless, 
the individual stores, like little cross-road grocery stores, are governed purely 
hy local conditions and are regulated by the nature of the local labor suppl) 
and the needs and demands of their customers. 

If the wages and hours of retail stores need regulating, this should be done 
at the State level where the complexities of local conditions can be appraised 
and solutions found which are equitable and not discriminatory. 

These conditions cannot be appraised or brought into balance by a single 
national Federal standard. If the standard is high enough to fit the condi- 
tions in a high-cost community, it becomes far more than a minimum in a low- 
cost community. If it is based on the conditions in a low-cost town, it becomes 
ridiculous in the high-cost city. 

To a great extent the States have recognized the need to regulate wages 
and hours. Twenty-six States and the District of Columbia already have 
enacted minimum wage laws. In these States it is noteworthy that local con- 
ditions are given consideration by the establishment of higher rates and shorter 
hours in cities than in smaller communities. 

The attached exhibit outlines State minimum wage and hour laws and orders 
applicable to the retail trade. The exhibit clearly demonstrates the differ- 
ences in rates and hours in the several States and even within the States 
themselves. The laws and orders reflect the recognized differences in local 
conditions based on the size of the community, experience of the worker, sex, ete. 

In general it may be stated that the bills under consideration with their use 
of the term “activity affecting commerce’ signify the intention of the sponsors 
to apply wage and hour regulation to all retail stores in the country except 
those specifically exempted in Section 13 (a). 

My first point then is that the regulation of retail wages and hours is a local 
problem. This was recognized by the Congress when the Fair Labor Stand- 
ards Act was considered and passed in 1938. The solution of a loeal problem 
cannot be found at the Federal level. As President Roosevelt stated in pro- 
posing minimum wage legislation to Congress in 1937: “there are many purely 
local pursuits and services which no Federal legislation can effectively cover.” 
This was in recognition of the unfortunate experience of the NRA program 
In sitempt*ng to regulate local retail and service trades. Then Senator Black 
(how Mr. Justice Black) the sponsor of the legislation in the Senate. expressed 
the same view when he said: “businesses of a purely local type which serve 
« particular local community, and which do not send their products into the 
streams of interstate commerce, can be better regulated by the laws of the 
communities and of the States in which the business units operate.’ 

My second point is that the bills before this committee and the departmental 
recommendations present reasons for broadening the coverage of tke act which 
“0 not apply to retail stores and cannot be defended. 
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A study of the stated reasons for extended coverage to retail and service 
establishments shows clearly that the conditions which the sponsors of the bills 
allege do not, and cannot, apply to retail stores. 

This fact becomes obvious upon analysis of the reasons advanced as the basis 
for the propesed broadened coverage : 

1. It is stated that certain specific labor conditions which are detrimental 
to the general welfare of workers are spread and perpetuated among the workers 
of the several States through the channels of commerce. 

This statement is not true of retail stores. It may be true of manufacturing. 
Manufacturers of the same products compete with each other, even though 
they may be located in widely separated parts of the country. The manu- 
facturer with the lowest labor costs, achieved either through lower wages or 
longer hours, has an advantage over his competitors in the national market. 
In order to get their share of business, these competitors in turn are often 
forced to approximate at least the low wages and long hours of their com 
petitors. 

Among retail stores, however, this type of competition does not exist. Retail 
stores compete with stores across the street and with stores on the corner a 
few block away. Merchants in Washington, D. C., for example, are not in 
competition with those in Philadelphia. 

Retail stores draw their employees from the same local labor market as their 
competitors. Ordinarily, retailers cannot pay less than the going wage in the 
locality. The retailer who pays less does not depress other retail wages, as 
happens in manufacturin,g. It simply means that he does not get the best 
employees available and asa result his business suffers. 

As a matter of fact. and using the figures submitted by Mr. Greenberg, CIO. 
the other day, retail earnings, without a minimum wage, in the past 10 years 


have increased at a faster rate than those of manufacturing, with a mini- 
mum wage. 


Hourly and weekly earnings retail trade and all manufacturing 


| 
Hourly earnings | Weekly earnings 
Year pres ates | ote betere 
Retail trade | —— | Retail trade | —— 

| | ‘ 
1945 $0. 79 $1.02 | $31. 55 $44 39 
1946 __ 89 | 1.09 | 36 35 43.82 
1947___- | 1.01 1. 24 40. 66 49.97 
1948 a 1.09 | 1.35 43. 85 | 54.14 
tos ms 8 er eer eee 1.14 | 1.40 45. 93 54. 92 
Rs Ses weenkih as esos 1.18 1. 47 17. 63 59. 33 
PU a a al 1. 26 1.59 50. 65 64.71 
1952 1. 32 1. 67 52 67 67.97 
MSS 6c eta ste tka Se ot alk ape? 1. 40 | 1.77 54 79 71.55 
aS eae eg 1.45 1. 80 56 87 71. 64 


Source: U. 8S. Department of Commerce Statistical Abstract of the United States, 1954, table 246 


Retail hourly earnings since 1945 have increased by 83.5 percent, while those 
of manufacturing have increased by 76.4 percent. Weekly earnings in retailing 
have increased 80.2 percent and weekly earnings in manufacturing have increased 
by 61.3 percent. 

2. It is said that these specified labor conditions burden and affect commerce 
and the free flow of goods in commerce. This may be true in the course of making 
the goods and transporting them to the retail store, but it is not true after the 
goods have moved through commerce and reached the retail store. 

3. It is also claimed that these detrimental labor conditions constitute an 
unfair method of competition in commerce. Since the great bulk of retailers do 
not compete in interstate commerce, this reason is not applicable. 

4. It is claimed that these same labor conditions lead to labor disputes which 
burden and obstruct commerce and the free flow of goods in commerce. Retailers 
complete only with other local retailers. Thus, a labor dispute in one store does 
not obstruct the free flow of goods in commerce, since any goods that fail to move 


through one outlet by reason of a labor dispute move through many competing 
outlets. 
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5. Finally, it is declared that these detrimental labor conditions interfere with 
the orderly and fair marketing of goods in commerce. Retailers, however, do not 
market their goods in commerce except intrastate commerce. And, as already 
pointed out, there are always enough competitors to keep the marketing in any 
locality moving in an orderly and fair manner. 

Moreover, in manufacturing and in other branches of industry, the employer 
s able to control his labor costs. When orders fall off, he can curtail produe- 
tion and lay off employees. A retail store is unable to do this. It must have a 
full working force on hand at all times to take care of customers or of potential 
customers. As a result, the retail store is a business of more stable employment 
than most others. Income from employment in a retail store is equivalent, in 
most instances, to a guaranteed annual wage. The retail store’s rush hours and 
special shopping days are for the most part taken care of by part-time workers 
drawn from a class of workers who do not desire full-time employment. 

With no fear of seasonal layoffs, employees are attracted to positions which 
may carry a lower hourly rate than those where some account must be taken 
of the periods of unemployment which occur more or less regularly. 

In addition there are benefits which are peculiar to retail employment. Em- 
ployees are given discounts on purchases made in the store and this is anappre- 
cibale item in their total remuneration. Physical demands generally are not as 
strenous aS in mass production or mechanized industries. There are intervals 
between customers when retail employees may relax. As a result, retail occu- 
pations are neither as fatiguing nor do they require the degree of intensity found 
in most other industries. 

The proposed increase in the minimum wage, if applied to the retail store, 
would seriously jeopardize employee training programs such as on-the-job 
training in distributive education under the George-Barden Act. In this nation- 
wide program, high school students earn as they learn in retail stores, Their 
initial productivity naturally is limited because they are shifted from assign- 
ment to assignment in order to give them an overall picture of store operation. 

If retailing should be blanketed under the Fair Labor Standards Act directly 
or indirectly, retailers might find it necessary to drop out of local distributive 
education programs. Thus, these young men and women would be denied the 
opportunity to obtain instruction in retailing, and retailers would lose the 
prospect of obtaining future workers who will be more productive as a result 
of such training programs. 

In conclusion, it is the position of the American Retail Federation that the 
removal or curtailment of the scope of the present retail exemptions as proposed 
would be highly disruptive of the operations of a vital industry in our economy 
and not in the interest of the retail employee nor of the public he serves. 

The retail store is a local business and of necessity has to accommodate itself 
to local conditions. These conditions vary vastly from community to commu- 
nity throughout the Nation. 

If minimum wage and hour regulation is needed the States are the only govern- 
ments qualified to legislate in this field. 
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APPENDIX 





State laws and wage orders affecting retail wages and hours 





Wages Hours 
Sicilia clit i hsccnccla Mier eediininkn sate hh th teed i nai ak ees : ¥ 
Arizona: 
Women and minors: | 

Experienced ...| $26.40 a week_-_- ‘i. 48. 

Part-time__.....--- 55 cents an hour-- : 

Learnets___. ; $25.20 a week _- N 

Part-time___- .......| 524 cents an hour_- 

Arkansas: 
Females: 

Experienced ______- ; | $1.25 a day- 8a day, 6 days a week. 

Inexperienced _ _- --| $1 aday-- Do. 

Ds panaswas | Pro rata.....-- cna .| Less than 8 a day. } 

California: | 
Women and minors: 

Experienced adult women and 75 cents an hour... ‘ 8 a day, 6 days a week. 
minors. 

Inexperienced women, 18 and | 60 cents an hour.. thie cain Do. 
over. 

Minors co adie ; Ue cook : Do. 

Women 18 and over, in employ- | 14 times employee’s regular | Over 8a day or on 7th consecu- 
ments in which overtime is | rate. tive day in emergenctes. 
not prohibited by the State’s | 
labor code. ° 

If employee works a split shift_..| 75 cents a day in addition to 

| the minimum wage except 
when employee resides at 
the place of employment. 
Colorado: 
Women and minors: 

Experienced: 

Zone A (Denverand Pueblo)_| 55 cents an hour-_.__--_- _.... Up to 8a day, 48 a week. 
Zone B (Remainder of State)_| 45 cents an hour_- Do. 

Inexperienced (192 hours in the | 80 percent of the applicable | Do. 
occupation)— Both zones. minimum-wage rate. 

All employees-_-....--..--.------. 1% times employee's regular | Over 48 a week; over 8a day in 

rate. emergencies. 
Connecticut: 
Women and minors; men: 

Experienced full-time and part- | 75 cents an hour-____----- Up toand including 44a week. 
time employees. | 

Full-time and part-time begin- | 60 cents an hour____.--.-..---- Do. 
ners. | 

Both groups.._......-...-.--..--| 14% times employee’s regular | Over 44a week. 

rate. | 
District of Columbia: | 
Women and minors--_-....-.-------- $30 a week ____---- hake bkhe 36 up to and including 40 a 
| week, 
PA nenttcedcdnindasevaranntawnn | 85 cents an hour--__- pasaeie Less than 36 a week. 
GS Bits oh acete cr ancncek | 65 cents am hour... ............ Over 40 a week. 
Idaho: | 
Men, women, minors.__.._.....-.--- FO 
Apprentices, handicapped_----_----- | Lower rate under license - - ---- 
Kentucky: 
Women and minors: 
Experienced: | 
DN Baines cbinkekcawss) INE IIE sc coc cnnen .| Up to 48 a week. 
ee ee 45 cents an hour........--.---- Do. 
ean cetinm camer! Mie nconaseinedacn Do. 
et PR Ae cos nestoianns 11% times minimum rate__.-.--; Over 48 a week. 
Massachusetts: 
Women and minors; men: 

Full-time employees: . : 

- . NR ae ec dineemsome 36 to 44 a week. 
Experienced-....------------ {53 cents an hour.__..-.-------- Over 44 a week. 
cat fee 36 to 44 a week. 
Inexperienced- - -..---------- 70 cents an hour.._.......-..-- Over 44 a week. 

Part-time employees: 

PN ina cinsestcisingtinceanin 75 cents an hour............... Less than 36 a week. 
inexperienced . . .............| 70 Gomes Of heur............... Do. 
Nevade: 
Women, over 18.___----- . Se eee 
i atl i Seance 8. 
Bxperieneed ou... 2-5. oscnesee {349 ee 48. 
Women under 18___.-.-.------ nei aee | 75 — TI cad nhiiniceit 
> : EE eee 8. 
Experienced---........- panacea th a oa ee eee 42. 
Learners 18 and over. ....----------- {$533.8 weeks - vasa) &. 
Under 18 {$5 a day--....-..--.----------- .. 
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State laws and wage orders affecting retail wages and hours 


New Hampshire: 
Men, women and minors: 
Experienced 


Learners_........- 
New Jersey: 
Women and minors: 
Zone A. 


Zone B 


New Mexico: 
Men, women, minors 
Overtime 
New York: 
Women and minors; men: 
Zone 1 (New York City) -_-- 


Zone 2 (all cities 
population). 
Zone 3 (remainder of State 


over 10,000 


Overtime: 
Zone 1 
Zone 2 
Zone 3_...-- 

North Dakota: 

Women: 

Full-time employees: 
Experienced 


Inexperienced (1 year) 
Part-time employees__- 
Oregon: 
Women and minors: 


Women and experienced minors 


Inexperienced minors 


Regular employees = 
High school and college students 
working only after school or on 
Saturdays (800 hours). 
Rhode Island: 
Women and minors; men: 


Experienced _____- 


Experienced 


Experienced and inexperienced 


Students under 18 
South Dakota: 
Females over 14 years of age: 
In cities with population of 2,500 
or over. 
Elsewhere. --- 


Learners, apprentices, and women 
Teal mentally or physically deficient. 
tan: 
Women: 
Experienced: 
Zone 1 
Zone 2... .- 


Learners_.-__. -- 
Washington: 
Women and minors_-.-_---- 
Wisconsin: 
Women and minors: 
In cities having a population 
of— 
3,500 or over_. 
1,000 but less than 3,500 


Elsewhere in the State____.-- 


Wyoming: 
Men, women, minors: 
Women 


ABOR STANDARDS 


W ages 


60 cents an hour 


45 cents an hour (on permit 


{60 cents an hour-. 
(90 cents an hour 
f55 cents an hour 
(8214 cents an hour 


75 cents an hour 
144 hours in emergencies 


ioe a week _. 
~'\75 cents an hour 
{$28 a week 
\70 cents an hour 
{$26 a week 
(65 cents an hour 


$1.12% an hour 


$1.05 an hour 
9714 cents an hour... 


$23.25 


a week; $100.75 a month 


$19.25 a week; $83.40 a month 
14s of weekly wage --. 


{7} cents an hour 
$1.05 an hour_- 


60 cents an hour__. 
90 cents an hour- 


$1.05 an hour____. 
60 cents an hour. 


_ a week 
70 cents an 
ee a week 
65 cents an hour 
f9o cents an hour 

~/ ($1.25 an hour 
60 cents an hour 


hour 


$15 a week_.-- 


fProrated ___- 
\$12 a week 
Prorated. To be fixed by In- 
dustrial Commissioner. 


70 cents an hour 
87 cents an hour 
64 cents an hour on 
56 cents an hour__..__- 
5 cents less than experienced 


65 cents an hour._- 


an hour... 
an hour-__. 
an hour.-- 


45 cents 
40 cents 
38 cents 


| 75 cents an hour 


ACT 


OF S51 


1938 


Continued 


r less a week 
Over 40 a week 
44 or less a week 
Over 44 a week 


8a day, 48 a week 
50 maximum hours in week 


30 to 40 
Up to 30 
30 to 40 
Up to 30 
30 to 40 
Up to 30 


Over 40 a week. 
Do 


Over 45 a week. 


819 a day, 54a week, maximum 
in cities or towns of 500 or 
more population; 9 a day, 54 
a week elsewhere. 

Do. 
For each hour worked. 


8a day, 44a week 

Over 8 a day, over 44 a week in 
emergency, on permit. 

8a day, 44a week. 

Over 8 a day, over 44a week in 

emergency, on permit. 

Sundays or legal holidays. 


36 to 44a week 

Less than 36 a week, 

36 to 44a week, 

Less than 36 a week. 
Over 44a week. 

On 7th consecutive day. 
Less than 36 a week. 


10a day, 54a week (maximum 


Less than 54 a week. 
10a day, 54a week (maximum). 
Less than 54 a week. 


8a day, 48 a week. 
Do. 
Do. 


Do. 
8 a day maximum. 
Women: In general 9 a day, 50 
a week, hotels 10 a day, 55 a 


week; minors under 18, 8 a 
day, 40 a week. 


sa day, 48 a week. 
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Senator Dove.as. The next witness is Mr. James C. Moore, of thie 
National Automobile Dealers Association. I am told that Mr. Moore 
is willing to file a statement rather than read it, but I want to assure 
you, Mr. Moore, we are not shutting you off. You will certainly be 
privileged to have your 10 minutes if you wish to take it. 


STATEMENT OF JAMES C. MOORE, NATIONAL AUTOMOBILE DEALERS 
ASSOCIATION 


Mr. Moore. Thank you very much, Mr. Chairman. But in the in- 
terest. of time and having found it desirable to relinquish to Mr. Jones, 
I would respectfully request that the record show that we did appear 
here today. 

Senator Dovetas. Your statement will be made a part of the record 
at this point. 

(The statement referred to follows :) 


Mr. Moore. Mr. Chairman, my name is James C. Moore. I am general counse! 
of the National Automobile Dealers Association. The association’s membership 
comprises approximately 29,000 new car and new truck retail dealers engaged 
in selling goods and services in their respective communities to local consumers. 
This membership extends into every State and congressional district in the United 
States, and comprises approximately 70 percent of the total number of franchised 
dealers in the country. 

Our appearance here today is pursuant to action of the board of directors and 
the general membership of the association, taken at our annual meeting in Chi- 
cago in February of this year. 

The association is opposed to the provision of S. 770 and S. 662, which would 
extend coverage of the Fair Labor Standards Act to retail automobile dealers 
doing a gross annual dollar volume business in excess of $500,000. 

Traditionally, NADA has opposed legislation which would limit or diminish the 
existing retail and service establishment exemption and extend Federal wage- 
and-hour coverage to franchised automobile and truck dealers. We have taken 
this position because such limitation or extension of coverage would create un- 
just discriminations and impose inequities and unreasonable hardships on those 
dealers who would be covered. We are here today to reaffirm and reassert that 
position. 

The overwhelming majority of retail automobile dealers are local small- 
business men. 

The typical franchised automobile dealer engages in the following activities : 

(a) He sells new motor vehicles, as well as used vehicles which are accepted 
in trade, and parts, tires, batteries, and accessories. Today the ratio of used 
vehicle sales to new vehicle sales is approximately 2 to 1: 

(b) He engages in repairing automobiles, trucks, and farm tractors; and 

(c) He services motor vehicles, and in this connection operates a gasoline 
filling station and grease and wash racks. 

Practically all of the retail dealer’s customers are ultimate consumers in his 
community. These customers are both private and business users of motor 
vehicles. : 

The principal work force of an automobile dealer is composed generally of 
salesmen, repair mechanics, servicemen, and clerical workers. 

The typical retail automobile dealer does not come under the present law by 
virtue of the retail and service establishment exemption. The present legisla- 
tive proposals, however, would extend the coverage to dealers with a gross annual 
business in excess of $500,000. Such extension of coverage would have discrimi- 
natory effects. These bills would place some dealers under the wage-and-hour 
standards of the law and exempt others, notwithstanding the fact that exempt 
and nonexempt dealers may be located in the same community, be in keen competi- 
tion with each other, use the same type of labor, and employ pay practices which 
are similar if not identical. 

Our records show that more than 19 percent of the dealers of the country would 
be subject to the minimum-wage and overtime requirements of the law if the 
proposed legislation is enacted. Most of these are dealers who sell the more 
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popular lines of automibiles because they have the largest dollar volume of 
business. This would mean that mechanics, servicemen, and other employees of 
such dealers would come under the coverage of the law, while the same classifica- 
tion of employees of dealers in other lines of cars who have a lower volume of 
business Would not come under the law’s coverage. 

Hourly earnings and pay rates of automobile mechanics, servicemen, etc:, are 
substantially the same in a particular locality, irrespective of the size of the 
dealer’s establishment where the mechanics or servicemen may work. Hence 
the unfairness of a $500,000 classification as applied to automobile dealers is 
immediately apparent. There is no justification for discriminating between 
competing automobile dealers whose employees perform identical services and 
are compensated on substantially the same basis. 

Moreover, in operating repair shops and service stations, automobile dealers 
ure also in direct competition with independent garages and filling stations which 
do not sell motor vehicles, and most of whom would be exempt. Because the 
dealer is selling a high-unit-cost product, he may be made subject to the act not- 
withstanding that he has only a few employees and a small place of business. 
Qu the other hand, other retail and service establishments having larger places 
of business and more employees would be exempt because they sell low-unit-cost 
products, 

Because of the nature of the services which the automobile dealer renders in 
ost communities, he is required to offer such services to the public during 6 days 
of the week. These services are an indispensable part of local transportation, 
und the local community is vitally dependent upon them. It would be virtually 
impossible to limit the work of the dealer’s employees to 40 hours per week, as 
contemplated by the objectives of the law. Most dealers’ establishments are too 
small to introduce a shift system of employment. Hence, most dealers would 
have to pay overtime penalties on a regular basis. Today, the average dealer 
cannot afford to absorb additional financial burdens. 

The foregoing is true, whether the individual dealer does an annual volume of 
business of over or under $500,000. The $500,000 limitation, therefore, is irrel- 
evant to the question of whether the automobile dealers should be exempt from 
the law. 

Furthermore, the application of the overtime provisions to employees of the 
iutomobile dealer would be extremely burdensome because of the difficulty of 
computing overtime pay for the automobile mechanic who in many communities 
receives a guaranteed minimum rate, plus a piece rate, plus incentive bonuses. 
This difficulty was clearly demonstrated in our industry during the period prior 
to the 1949 amendments, when many dealers were regarded by the Department 
of Labor as covered by the law. During this period many dealers made an 
uitempt to comply with the law, but found that their attorneys and accountants 
were unable to advise them definitely as to how overtime should be computed. 

It will be virtually impossible for any dealer to determine in the first instance 
whether he comes within the increased coverage provided for in the pending bills. 
‘his is so because the proposed increased coverage would extend only to employees 
of an employer who is engaged in an activity “affecting commerce.” There is no 
ore illusive concept in the law than the concept “affecting commerce.” Nor is 
the term in any way clarified by the definitions which appear in the bills. 

Penalties for violation of the Fair Labor Standards Act are very severe, since 
they provide for retroactive double liability plus attorneys’ fees and criminal 
unishment. An employer who is to be made subject to the act should be 
ipprised of that fact in clear and unambiguous terms. To impose upon him 
the impossible task of determining whether his business is one “affecting com- 
ilerce” is to fail to inform him of his responsibilities and punish him for violations 
of which he is unaware. 

As heretofore pointed out, the retail automobile dealer is a local businessman 
2nd we oppose the extension of the act to him because of the local character of the 
‘usiness he operates. The law as originally written was intended to exempt him. 
\s President Roosevelt stated in proposing minimum-wage legislation to Congress 
in 1937: 

“There are many purely local pursuits and services which no Federal legislation 
con effectively cover.” 

Then Senator Black—now Mr. Justice Black—the sponsor of the legislation in 
the Senate, expressed the same view when he said : 

“Businesses of a purely local type which serve a particular local community, 
and which do not send their products into the streams of interstate commerce, 
can be better regulated by the laws of the communities and of the States in 
which the business units operate.” 
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The franchised automobile and truck dealers’ establishments are typical of the 
local businesses referred to in these quotations. The dealer is required to adjust 
himself to the demands of his community, whether it be agricultural, mining, or 
industrial, and regardless of its size. In selling and servicing cars he is furnish 
ing essential transportation services in his local community. He does not 
compete with dealers in other States or usually even with dealers in other 
communities in the same State. He competes with dealers in his hometown. 

Conditions vary greatly from community to Community. Local working con 
ditions cannot be made uniform by a single national standard. Therefore, the 
impact of the proposal to extend the law to retail automobile dealers would 
vary greatly between different communities. If the wages and hours of retail! 
automobile dealers are to be regulated, it should be done by the States which 
are in the best position to evaluate the varying conditions prevailing in the 
different communities. 

For the foregoing reasons the National Automobile Dealers Association 
vigorously opposes the enactment of either S. 662 or S. 770 and respectfully urges 
that the retail and service establishment exemption in the Fair Labor Standards 
Act be preserved in its present form. 

Senator Doveras. Thank you, Mr. Moore. Is there anyone else 
who wishes to yield to Mr. Jones now so Mr. Jones may ‘be called 
back? If anybody else wishes to relinquish time for him, please say so. 

Not having heard any reply, I would like to call on the ] National 
Licensed Beve erage Association, Mr. Frank De Sando. 


STATEMENT OF FRANK DeSANDO, NATIONAL LICENSED BEVERAGE 
ASSOCIATION 


Mr. De Sanpvo. Mr. Chairman, my speech will take less than 10 
minutes. 

Senator DoveLas. You may take your 10 minutes. 

Mr. De Sanpo. Mr. Chairman and gentlemen of the committee: My 
name is Frank De Sando. T own and operate in the District of Co- 
lumbia a restaurant selling food and beverages for consumption on 
the premises. I appear before this committee with the authorization 
of the directors of the National Licensed Beverage Association. The 
group I represent is a national trade association of oa age of 
restaurants, taverns, hotels, and bar-cafes with approximately 33,000 
members in 26 States and the District of Columbia. A list of St: ite 
and local associations affiliated with our group is appended to my 
statement, which you will note at the back of the statement. 

My purpose in appearing here is to urge the committee and the 
Congress to leave the retail and service exemption in its present form. 

It is my understanding that the propositions before the committee 
concerning the exemption, either by pending bills or by recommenda- 
tions made during the hearings, vary from the complete elimination 
of the exemption to slight changes which would apply some of the 
provisions of the act to interstate retail enterprises. It is our belief 
that the classification of exempt activities, as now provided, is reason- 
able and understandable to both courts and businessmen. If we are 
to change this classification now so that some retailers would be exempt 
and some not, both the reasonableness and the understandability of 
the exemption would eens 

We agree with Secretary Mitchell in his statement that the Federal 
Government should not regulate those enterprises which are essen- 


tially local in character and that their regulation should be left to the 
States. 
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We disagree with the Secretary, however, in his apparent belief 
that all multi-State enterprises lose their local character. It may be 
true that some multi-State enterprises have more effect upon commerce 
than others, but a classification for exemption or nonexemption sug- 
vested by this theory is not reasonable and is surely not clearly under- 
standable. It is obvious that the multi-State enterprises in the mind 
of Secretary Mitchell are the so-called big chain operations. His clas- 
sification would, however, include some small operations which have 
no more real effect upon commerce than the corner grocery store. 

For example, the New American restaurant in Salt Lake C ity anda 
restaurant called Little America at Granger, Wyo., are owned and 
operated by the same man. His name, by the way, is Mr. Covey. 
Kushner’s seafood grill in the District of Columbia and Kushner’s 
seafood restaurant in Silver Spring, Md., are owned and operated by 
one owner—Aaron Kushner. These two restaurant owners, according 
to the Seeretary’s classification, are conducting multi-State enterprises, 
but they have no more effect on commerce than as if each restaurant 
had a separate owner. 

Other classifications suggested by pending bills, such as three or 
more establishments under one ownership in a single State, or retail 
operations having an annual gross income of $300,000, or more, are 
equally unreasonable. To our know ledge the applicability of the 
provisions of such laws has never before been based upon the size of 
the enterprise or its pattern of ownership. The real test has been 
whether or not the enterprise was local in character. 

Our industry, the preparation and sale of food and beverages for 
consumption on the premises, is a good example of the essenti: ally local 
characteristic of retailing. State laws and local ordinances license the 
existence of our establishments; State and local health authorities 
prescribe rules and inspect our premises to maintain proper health 
standards; and almost all States provide rules and regulations cover- 
ing hours of work, and in some cases minimum wages for at least a 
part of our employees. 

As a matter of fact, while the State wage-and-hour laws were first 
enacted to protect women and children, more and more of them are 
being amended to include men. The fact is that where problems exist, 
the States are taking the necessary action to regulate these local 
enterprises. 

There is great merit to this system of local control. Wage-and- 
hour conferences are held locally with representatives of employ ers, 
employees, and the public to determine cost-of-living levels in relation 
(o minimum wages, and conclusions are reached based upon the facts 
of local conditions. There is in our industry considerable variation 
in the wages paid our employees from State to State and from locality 
to locality within States, but there is very little variation in the 
rel: tionship between these various rates and the cost-of-living levels 
in the communities where the rates prevail. 

No individual retailer in our industry sets the wages he pays. He 
must depend upon the local labor market, which is determined by 
competition with other local users of labor and by levels est: iblished 
in union contracts. Each retailer must pay the going rate for his 
community or he will be unable to hold his employees. He cannot pay 
more than the going rate because his overhead must be such as to 
withstand the active competition of others in the public feeding 
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industry. Since we are in direct contact with the consuming public we 
must have the best labor obtainable. The result is that we pay the 
rates determined by local competition, but based upon the ability to 
draw the necessary quality of labor. 

It is suggested that in determining the advisability of Federal in- 
terference in this local situation, it be remembered that in our in- 
dustry as well as in all other retail industries there is no problem of 
seasonal unemployment. Except in a few isolated resort areas, the 
work provided by our industry is steady. This fact can be taken into 
consideration when wage-and-hour problems are handled locally, but 
will be lost in the shuffle if broad Federal control is granted, 

For these reasons we are opposed to Federal control over Wages 
and hours in our purely localized industry. We are also opposed to 
such Federal control over our competitors who may be so-called multi- 
State operations or may be large operations when considered from the 
standpoint of single owner ship of several outlets or single outlets do- 
ing a large volume of business. They are in the same labor market 
with us; and, since the market varies from place to place, artificial 
levels of wages or hours could have serious ill effects upon our indus- 
try throughout the country. 

‘We urge the committee to leave the present exemption as it relates 
to all retailers in its present form without amendment. 

Senator Doveias. Thank you very much, Mr. De Sando. Do you 
have any questions, Senator Goldwater ? 

Senator GoLtpwater. I just have one. Is it not true that the large 
percentage of establishments represented in your organization are 
small in nature? 

Mr. De Sanpo. We originally were called the Tavern Owners, and 
with very few exceptions “T would say that over 90 percent are what 
you call “Mom and Pop” operators in small towns, especially in the 
West and in the South. 

Senator Gotpwater. Would the great majority of these establish- 
ments be 9 to keep the records necessary under minimum wage? 

Mr. De Sanpo. In fact, some of them have trouble now with the 
present records that have popped up within the past few years. A 
lot of them are immigrants. I started in this business when I was 
quite young, and most of the people that I worked with were foreigners 
who did not have to know the language to work in a restaurant or a 
hotel. They worked in the back end, where if the chef was of the 

same nationality as they, they could get ‘along. 

It is true that most of them have a limited education—eighth grade 
or less—and would not know how to handle that, and would have to 
hire an attorney or an accountant. 

Senator Gotpwarer. There would be an increased cost of doing 
business ? 

Mr. De Sanpo. Absolutely. 

Senator Gotpwater. To be passed on to whom ? 

Mr. DeSanpo. It would have to be passed on to the consumer. 

Senator Gotpwater. Thank you. 

Senator Doveias. Senator Smith? 

Senator Smrru. I have nothing. 

Senator Dovet.as. Thank you, Mr. De Sando. 

The next witness is Mr. George L. Stearns, representing the Na- 
tional Retail Dry Goods Association. 





SI 
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STATEMENT OF GEORGE L. STEARNS, NATIONAL RETAIL DRY GOODS 
ASSOCIATION 


Mr. Srearns. My sane is George L. Stearns. I am president and 
veneral manager of L. L. Stearns & Sons, a small department store 
located in Wilhamsport, Pa. I appear before you on behalf of the 
National Retail Dry Goods Association, of whic hlamamember. The 
National Retail Dry Goods Associ ‘lation is a voluntary trade organi- 
zation Whose members operate some 7,500 retail department and spe- 
aalty stores—large and small—located in every State in the Union. 

My purpose is to present the position of the National Retail Dry 
Gioods Association on proposed amendments to the Fair Labor Stand- 
ards Act of 1938, as amended, which would directly atiect its retail 
members. 

As you know, retailing is, and has been since the act was first 
passed, exempt from its wage and hour provisions. Bill are now 
before Congress which, if enacted, would remove this exemption com- 
pletely and place all retail and service establishments under the act; 
or Which would te ide the industry on the basis of dollar sales volume 
and/or units operated; or which would regulate an entire retail enter- 
prise Operating units in more than one State while exempting firms 

regardless of size operating entirely within a single State. These 
bills propose a minimum wage for retail employees ranging from 90 
cents to $1.25 per hour. We are opposed to such recomme nded legis- 
lation, 

Simply stated, the position of our association is for the retention 
of the retail and service establishment exemption as contained in the 
present act. In initially legislating on this problem, Congress did not 
intend—and so stated clearly—to apply national wage and hour con- 
irols to localized and basically intrastate business such as retail stores 
and service establishments. To make certain that its intent was car- 
ried out, Congress purposely and deliberately wrote a retail exemp- 
tion into the act. 

Regardless of the size, or sales volume, or character of its owner- 
ship, the individual store is as essentially a local enterprise today as in 
1938. It caters to the people within its own particular local shopping 
area. It has no other function except to serve customer needs within 
a limited trading area. Its business hours—unlike those in industry— 
are dictated and controlled by the shopping requirements of its 
customers. 

The basic purpose of the Federal minimum-wage law as enacted is 
to eliminate substandard labor conditions in concerns engaged in 
interstate commerce or in the production of goods for interstate com- 
merce, in the interest of the general public. It is to prevent one manu- 
facturer from obtaining an undue competitive advantage over another 
through the exploitation of his workers. It is to s: afeguard our econ- 
omy against the monopolistic control and resultant curtailed flow of 
goods in commerce particularly in industries where the number of pro- 
ducers is limited by capital requirements. 

Congress felt it necessary to impose such controls because the States 
themselves could not cope with the problem effectively on a national 
front. But any danger of monopolistic practices arising from varia- 
tions in local wage rates in the retail and service trades with more than 





SOS AMEND FAIR LABOR STANDARDS ACT OF 1938 


214, million outlets across the country is difficult to conceive. The price 
at which a merchant in California, under his competitive wage scales, 
sells a pair of shoes has little effect upon the local merchant in Maine 
or upon his customers. The recruitment of retail employees, the hours 
they work, the wages paid to them, and the pric es at which the store 
sells its goods are all subject to keen local competition. 

Therefore, if and where circumstances make it desirable or neces- 

sary to have legislation establishing reasonable maximum hours of 
employ ment and minimum w ages for the retail industr y, such legisla- 
tion should be within the province of the States and not the Congress 
of the United States. 

This has consistently been the position of our association. We be- 
lieve the imposition of Federal minimum wage on such localized busi- 
nesses as retailing is unsound. It is an encroachment upon the rights 
of States to regulate their own internal affairs. 

Currently 20 States, Alaska, the District of Columbia, and Hawaii 
have minimum wage legislation applying to retailing. In almost three- 
fourths of these States and Territories, special minimum wage regu- 
lations tailored to the character and needs of retailing and its em- 
ployees now exist. The variation in hours of work, in minimum wages 
imposed, and employment opportunities for students and beginners 
reflect the localized character of retailing and the variations of needs 
and controls considered appropriate to maintain fair working 
standards. 

Twenty States, within their current legislative sessions, have or are 
giving consideration to the problem of minimum wage and hour legis- 
lation and the need therefor. We believe that this clearly demonstrates 
the ability as well as the right of States to regulate intrastate and 
local businesses as and when needed. 

Another purpose of the Fair Labor Standards Act is the elimination 
of living standards detrimental to the health and well-being of work- 
ers. However, a minimum wage rate, in itself, is meaningless unless 
the employee can obtain full and steady employment. It is the con- 
stant number of hours of work he gets, week in and week out, as well 
as the rate that determines how well he can live. A national rate in 
itself is necessarily inflexible. It may be too high in some areas and 
too low in others. To have meaning, it must apply to businesses where 
employment is irregular and characterized by major seasonal layoffs. 

To apply a national minimum to retailing, places emphasis merely 
on minimum hourly earnings and disregar ds the regularity and con- 
tinuity of work 52 weeks a year for the vast m: jority of employees 
in retail and service establishments. The annual earnings of these 
workers more than favorably compare with earnings of employees in 
industries which may pay a much higher hourly 1 ate but provide less 
stability of employment. The important thing to the employee is how 
much it costs to maintain fair living standards i in his community in 
relation to how much he earns. C onsequently a fair State or local 
minimum wage has more significance than a national wage. This is 
demonstrated by the ariation of retail minimum wages : by size of 
community in ae of the State minimum wage laws. It is an ap- 
proach which is fair both to the employee and the employer. 

Senator Dovctas. Mr. Stearns, do you favor State minimum wage 
legislation ? 
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Mr. Srearns. As an association, we do not get into that. I could 
speak as an individual, however: but I think that has nothing to do 
with it this morning. As a small retailer I could speak. As an asso- 
ciation, We do not care to get into that phase of it. We feel it is 
definitely a State problem. 

Senator Doucias. I mean in Pennsylvania é 

Mr. STEARNS. Pennsylvania does not have such a law. 

senator Dovweras. Would you favor it if it were proposed 

Mr. Srrarns. | would not, because in Pennsylv: ania we are quite au 
diversified State, as you know. We have industry, mining, and agri- 
culture within our State. IL feel therefore, individually, it would not 
be w ise, 

| might add that our State does compare favorably as to wages with 
other States inthe Union. I happen to know that personally. 

Proposals to divide the retail and service industries on the wage-and- 
hour issue by placing some under the Federal act while exempting 
others are both discriminatory and unsound. Such proposals have 
been made many times before but C ongress wisely has seen fit to reject 
them. ‘They are merely piecemeal or “foot in the door” approaches 
designed to extend Federal controls in areas which properly rest with 
the States. 

They are based on the assumption that size alone, whether measured 
by sales or number of units operated, represents ability and obligation 
to pay. They disregard the basic characteristics and competitive 
nature of retailing. No division of the industry, whether imposed on 
the basis of sales volume, number of units maintained or type of owner- 
ship, can be effected without creating most serious inequities. Aside 
from the principles involved, such an approach would impose insur- 
mountable administrative and enforcement problems. It is axiomatic 
that laws should not stand if they cannot be enforced. 

Any such division of the trade would not only discriminate against 
the larger employer but seriously injure the smaller e mployer, intended 
to be exempt. The small employer must compete in the same labor 
market as the larger store. He must be competitive both as to hours 
of work and wages offered to obtain the qualified help he needs. If 
he is not, the more skilled or productive worker will seek the higher 
paying job and the little employer will attract only substandard em- 
ployees. Such division of retailing would have the effect of making 
larger stores larger and eliminating a great many smaller retailers. 

The imposition upon retailing and service tr: ades of a 90-cents- per- 
hour Federal minimum would have a direct, widespread, and serious 
impact. Except in the very largest cities, few department or specialty 
stores—large or small —to my knowledge currently have a minimum 
hiring rate of 90 cents per hour. For a substantial majority of stores 
in the medium size or smaller communities, these starting rates are 75 
cents and generally less, as evidenced in part by the varying State 
minimum wage rates now in effect. 

It must be understood that the minimum wage in retailing is merely 
the starting rate applied to new, inexperienced or marginal employees. 
Ket ailing, unlike most industries and businesses, does not operate on a 
“flat” or single-rate basis. Rather, its rate structure reflects many 
varied rates by numerous job classifications, based upon degress of skill 
and experience required. Employees in retailing are most generally 
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paid on a weekly basis for a standard workweek which necessarily 
differs between communities and stores therein, depending upon tie 
hours that stores find it necessary to serve customers. 

Consequently, the imposition of a 90-cent minimum rate or higher 
to retailing would apply not only to employees compensated at the 
minimum rate, but would require percentage increases for other em- 
ployees all along the line, if present wage differentials are to be 1main- 
tained. And they must be maintained in a personalized service busi- 
ness such as retailing. There are no accurate or authentic figures, to 
our knowledge, which reflect average minimum starting rates in stores, 
by cities or areas, throughout the country. It is impossible, therefore, 
to estimate precisely what the var ying effect of a 90-cent rate would ba 
upon retail payroll costs generally. ‘We are certain it would be great 
indeed. Significant figures on department and speciality store oper- 
ations are reported each year by the Division of Research of the Har- 

vard Business School. Figures for 1953 showed that department 
stores paid 63.6 cents out of each sales dollar for the merchandise they 
sold. 

The balance of 36.4 cents, or “gross margin” covered all operating 
expenses and taxes. Of this amount, slightly over 50 percent was 
spent for payroll. It represented 18.4 cents per sales dollar—the 
highest percentage reported by Harvard in 20 years of continuous 
study. 

Such studies also show that payroll costs are usually higher in the 
smaller stores than in the large because of less customer traffic. 

Harvard figures show a net gain after taxes for all department 
stores of 2.6 in 1953. It was less for smaller stores doing under 
million dollars annual sales volume. 

It is obvious therefore that a 20 percent increase in minimum rates 
to 90 cents for those stores now paying 75 cents minimum would add 
substantially to operating costs. For stores with lower minimums 
the added expense would be much greater. As stated before, adjust- 
ments in starting rates require e adjustments i in higher wage brackets to 
maintain existing wage differentials. The effect on smaller stores 
would be particular ly acute. 

This added cost cannot be absorbed under existing margins without 
wiping away profits of many stores and confronting « others with a sub- 
stantial operating loss. Such increased w age costs would have to be 
reflected in higher retail prices, resulting in a direct increase in the 
cost of living for consumers. 

The overtime provisions contained in the present act would be 
particularly burdensome to stores, not only because employee hours 
must be adjusted within reason to store hours and customer shopping 
demands, but because the overtime premium rate would apply to those 
covered employees earning in excess of the minimum wage as well 
as to those on it. 

Senator Smirn. I might say there that Secretary Mitchell in his 
proposal did not intend to have the overtime provision apply to this 
class of industry. He realized the variation in time, and therefore 
the overtime provision would not apply. 

Mr. Srearns. Of course the position of the association is complete 
basic exemption and not in a matter of detail. 

Senator Smirn. You say the overtime provision contained in the 
present act. I do not know to which act you are referring. 


« 
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Mr. Srearns, I stand corrected on that, Senator. 

Senator Smiru. Setretary Mitchell, in advocating these extensions 
in certain areas, did not advocate that the overtime provisions apply. 
| just wanted to call that to your attention. 

Mtr. Srearns. In order to keep the record straight, you might 

unge that ; that the overtime provisions, if cont: Lined in the present 

aa Act. I think the point is important to try and leave in, 
if it should be. 

We therefore oppose the application of Federal wage and hour con- 
trols to retailing. We assert again that the determination of the 
need—if any—for wage legislation for localized businesses such as 
retailing and service trades should be left to the employers and to 
legislators within the State. 

The rights of States to regulate businesses within their borders 
should not be pre-empted by the Federal Government. We emphat- 
ically urge, therefore, that the present exemption from the wage-and- 
hour provisions of the Fair Labor Standards Act for the retail and 
service trades should be retained. 

Senator Doveias. Mr. Stearns, you refer to a study by the Harvard 
Business School on retail costs. I wonder if you would be willing to 
vet a copy of that and submit it for the record ? 

Mr. Srrarns. Yes, sir. 

Senator Dovéias. Thank you very much. 

(The information referred to appears at the end of Mr. Stearns’ 
testimony. ) 

Senator DouGias. Senator Smith / 

Senator SmirH. Just one question, Mr. Stearns. You say you 
represent the National Retail Dry Goods Association. 

Mr. Stearns. That is correct. 

Senator Smiru. Mr. Jones who appeared earlier said he repre- 
sented the American Retail Federation. What is the difference be- 
tween those two groups / 

Mr. Srearns. I speak—I think correctly—that the American Re- 
tail Federation is composed of retail organizations mostly; and the 
National Retail Dry Goods Association membership is individual 
stores, some 7,500 of them, throughout the country. 

Senator DovcLas. You are a member of the American Retail Fed- 
eration / 

Mr. Stearns. Our association, I think, is a member of the Retail 
Federation; yes, sir. 

Senator Smirn. And yours is a subgroup of the larger organiza- 
tion which Mr. Jones represents / 

Mr. Srearns. No. Mr. Jones represents, to make it clear, an associa- 
tion of associations of retailing, where the National Retail Dry Goods 
Association is representing individual retailers throughout the coun- 
try, some 7,500 of them. 

Senator Smirn. I just wanted to get the record clear on that. 

Mr. Srrarns. Yes. I was just trying to make it clear in your mind; 
that is why T repeated it. 

Senator Dovucias. The situation would be similar to the American 
Federation of Labor which represents various craft and industrial 
iions, and also State federations. 
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Mr. Srearns. If you care to use that comparison, I presume that 
would be fair. 

Senator Doveias. The comparison is not intended to be unflatter- 
ing, | may say, Mr. Stearns. 

‘Mr. Stearns. No objection. 

Senator Doucrias. Senator Goldwater / 

Senator Gotpwarer. Could you tell us what the average workweek 
is in retail industry, how many hours per week ? 

Mr. Srearns. I could not answer that. It is becoming more and 
more, I think, in units—I am talking about retail units over a million 
dollars—to the 40-hour workweek. I am pretty sure of that. In 
smaller units it is still up to 48, depending upon State laws. 

There are State laws—Pennsylvania has one—that fix the work- 
week of female employees. 

Senator Gotpwater. I think you will find that the average em- 
ployee’s week is about 39.5 hours. I just wanted to point out that 
the retail industry has done a better job with hours than any other 
group. 

Mr. Srearns. That has always been true, when the industry was 
even up to 72 hours. You can go back to those days. The work hours 
of the individual retail employee are very low in comparison to other 
types of work. 

Senator Gotpwarer. I think we can safely say that the retail in- 
dustry leads in reducing hours. 

Mr. Srearns. That is correct, Senator. 

Senator Go_pwarer. | think you will find that the average em 
mon thing, and the tendency tows ards 37 or 35 hours is even beginning 
to appear. 

Mr. Stearns. [ think that is important. I think another thing that 
might be of interest is the fact that, regardless of reducing the in- 
dividual hours worked per employee, the retail craft throughout 
our country has endeavored to keep the stores open for the good of 
the consumer and the sale of consumer goods in our country for 
many hours beyond that, which means that labor does have a bigger 
part of our cost than it did years ago when you were more able to 
keep your work hours in line with your store opening hours. 

Senator Gotpwarer. And as the employee hours go down and the 
customer hours go up, the only result is more people are employed. 

Mr. Stearns. That is the point that is quite obvious. Under our 
present peacetime economy, I can speak as an individual store, I know 
our customers are very sensitive to price—very sensitive. I think any- 
thing that either directly, actually, or impliedly could affect the cost 
of consumer goods would be very, very dangerous at this time—either 
implied or actually. 

Senator Gotpwarer. That is all I have, Mr. Chairman. 

Senator Doveias. Thank you very much, Mr. Stearns. 

Mr. Srrarns. Thank you, gentlemen. 

(The following was later received for the record :) 


SUPPLEMENTARY STATEMENT IN BEHALF OF THE NATIONAL RETAIL Dry Goops 
ASSOCIATION 


This statement is submitted for inclusion in the records of the Senate Subcom 
mittee on Labor and Public Welfare with respect to its hearings on the Fair 
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Labor Standards Act. It supplements the statement made by me on May 2, 1955, 
on behalf of the National Retail Dry Goods Association. ; 

It is directed to the “Materials on Coverage and Exemptions under the Fair 
Labor Standards Act” submitted by the United States Department of Labor 
on May 18 to the Senate subcommittee in support of the Secretary of Labor's 
testimony before the subcommittee. 

Since these “Materials” were not available to us or your subcommittee before 
or at the time we and other retail organizations testilied, the subcommittee 
chairman has graciously given permission to us to submit a further statement 

We would like the subcommittee record to show that, in the opinion of the 
National Retail Dry Goods Association, the “Materials” submitted do not present 
| true or accurate overall picture of employment conditions in the retail trade, 
particularly as applied to the department or specialty store field: nor does it 
prove the need for justification of extending the wage and hour provisions of 
the Fair Labor Standards Act to units of retail multistate enterprises as sug 
gested by the Secretary of Labor. We urge the Senate subcommittee not to 
accept it at its face value as a true and objective appraisal of earnings and 
employment conditions in the retail and service trades. We raise strong objec 
tions to its official recognition or acceptance as an unbiased and representative 
report. 

We regret that the limited time available to study the some 45 pages of sta- 

tistical data, assumptions, and opinions does not permit a detailed and docu- 
mented reply. The “Materials” obviously have been in preparation for many 
any months. They cannot be thoroughly refuted in a period of a few days. 
‘urthermore, some of the statistical sources quoted are not public, that is, avail- 
able for public analysis. However, the following basic exceptions which we 
tuke to the “Materials” are important to any objective analysis: 

1. The report apparently was prepared in two sections seemingly with dif- 
ferent objectives. 

2. Statistics presented in the separate sections are not coordinated and in a 
umber of instances seem to be in direct conflict. 

3. The base periods for some of the indexes used are selected to justify con- 
clusions desired, where a more logical base year would show different results. 

$. Current indexes are related backward to old formulas and then projected 
as current practice. 

>. Certain of the indexes are predicated upon a 1948 base—7 years ago—to 
forecast current earnings. 

i. Nomenclature for the different segments of the retail trade varies between 
sections of the report. . 

7. Many of the 20 statistical sources used cannot be verified. 

S. Many of the statistics used are representative only of larger concerns but 
are posed as full industry averages. 

%. The adequacy of sampling used is usually not indicated nor are adequate 
descriptions of terms given. 

10. Many statistics presented and conclusions drawn are based upon estimates 
and personal assumptions in the absence of any existing indexes. 

11. Some of the conclusions drawn represent half statements rather than 
full related facts. 

12. Most wage statistics presented are predicated upon average earnings and 
hot upon minimum starting rates which are the ones intended to be controlled 

Appraised from the point of view of department and specialty stores—the 
segment of the retail industry which we represent, these “materials” do not 
present a true picture. A few specific examples are warranted: 

1. Increase in average earnings 

The Department of Labor’s report states that in recent years the average hourly 
earnings in retailing have not risen as much as in other industries. To justify 
this statement 1947 was selected as the base year with the result that gross earn- 
ings in retailing increased 43 percent against an average earning increase for all 
maufacturing of 47 percent. However, if a more logical base, namely 1945, repre- 
senting the end of the Second World War, is selected, increases in present gross 
earnings have been 73.5 percent for manufacturing as compared with an S82 per- 
cent for the retail trade as a whole and 95.5-percent increase for department 
and specialty stores. 


«. Payroll percent to sales 


In the section of the report dealing with multistate enterprises, it states that 
the total payroll for 1948 for such multiunit firms was equivalent to 12 percent 
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of total sales and that the corresponding ratio for general merchandise stores 
was 14 percent. In section II of the report dealing with retail generally, it re- 
ports a total payroll average of 10 cents of each consumer dollar. We cannot 
identify the source of the multichain payroll averages or of the averages of the 
retail trade generally. However, studies made for the NRDGA by the Harvard 
Graduate School of Business Administration, which include both multiunit and 
independent retail and department stores of all sizes have consistently shown 
a higher percentage of payroll costs to sales. For example, in 1948, 17.3 cents out 
of each sales dollar went for payroll. Since that date and with only one ex- 
ception payroll costs to sales in department and specialty stores have steadily 
risen reaching the alltime high of 18.4 percent in 1953. 


3. State minimum wage laws 


While some 22 States and the District of Columbia have minimum wage laws, 
in 14 of these States minimum wage protection is given “only” to women or 
women and minors. The report is silent on the fact that 10 States have equal 
pay laws intended primarily to see that women receive the same pay as men for 
comparable quantity and quality of work but which also assures that men are 
not paid less than women. It would be entirely naive thinking that employers 
generally could and would hire men workers at a lower rate than women for 
the same job duties or that men themselves, under normal circumstances, would 
accept a lower rate of pay than provided the women. 


4. Ratio of sales personnel 


The first section of the report states that “in retail trade almost one-third of 
all workers are sales workers.” In the second section 36 percent of retail 
workers are engaged in sales. Either figure we believe is distorted by the inclu- 
sion as “workers” of the proprietors, managers, and officials—embracing the 
many thousands of owners of “mama and papa” stores to which the report re- 
fers. Figures for the department store and specialty store segment show that on 
the average 50 percent of all store employees are sales employees and in the 
medium size and smaller stores the percentage ranges as high as 60 percent 
or more. 

These limited illustrations ar typical of many of the statistics presented and 
conclusions drawn which we believe to be either inaccurate or only partial 
observations. 


COVERAGE OF MULTISTATE ENTERPRISES 


As previously stated, these “Materials” are intended to justify the Secretary 
of Labor’s suggestion that wage-and-hour provisions be extended to multistate 
enterprises. We find nothing in the statistical data he submitted which indi- 
cates or confirms the basic need for minimum-wage protection for employees in 
units of organizations operating in more than one State. The only conclusion 
that can logically be drawn from the “Materials” is that coverage should be 
extended to these enterprises simply on the basis of their ability to pay and not 
on the existence of substandard wage schedules. As stated on page 16 of the 
first section of the report, “multistate enterprises are, generally speaking, stable 
firms with substantial reserves.” This implies a new philosophy apparently of 
paying wages out of reserves rather than out of expense margins on which 
stores must operate. 

The “Materials” do not in our opinion prove that the unit of a multistate 
enterprise is any less local in its operation than the independent retail estab- 
lishment. To our knowledge the substantial majority of multiunit organiza- 
tions in the department and specialty store field determine their minimum wages, 
hours of employment, and basic working conditions at the local level in com- 
petition with the local labor market. Very few multiple State organizations 
to our knowledge apply a national minimum wage irrespective of regional or 
community practices. While the ownership of these enterprises may be cen- 
tralized, the individual units from the standpoint of wage and employment pro- 
cedures are basically operated as a local unit. The success of each unit depends 
upon the customer’s acceptance and backing to the same degree as an inde- 
pendent retail establishment. The only retail employees of these enterprises 
which may truly be regarded as being in interstate commerce are those located 
in the central offices and in large central warehouses serving units in multiple 
States. These employees have been and are currently subject to wage-and-hour 
controls. The proposal to extend it to employees in the multiple units them- 
selves would divide the industry and is a “foot-in-the-door” policy laying the 
groundwork for later extension. 
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We, therefore, restate the position of the National Retail Dry Goods Associa- 
tion. We are opposed to suggested legislation which would place some of the 
employees in local retail establishments under wage-and-hour controls and 
exempt others. We insist that if and when minimum-wage legislation is needed 
for the retail and service trades it is properly within the province of the States 
and not the Federal Government to legislate. We strongly urge the retention 
of the present retail exemption. 


Senator Dovugias. The next witness is Mr. William R. Noble, gen- 
eral counsel of the National Retail Farm Equipment Association. 


STATEMENT OF WILLIAM R. NOBLE, NATIONAL RETAIL FARM 
EQUIPMENT ASSOCIATION 


Mr. Noster. Mr. Chairman, I am counsel for the National Retail 
Farm Equipment Association and the National Retail Hardware As- 
sociation. We see no reason to burden you with reading our state- 
ments. 

Senator Doucias. We will read them, I assure you. They will ap- 
pear in the record at this point. 

Mr. Nose. Thank you very much. 

(The statement filed by William R. Noble for the National Retail 
Farm Equipment Association follows :) 


The National Retail Farm Equipment Association is an affiliation of 33 State 
and regional retail farm-equipment associations with a membership of more 
than 15,000 dealers located in rural communities throughout the United States. 

The membership includes dealers located in every State and every sizable 
agricultural area of the Nation. It is estimated that the members of the associa- 
tion sell and service approximately 90 percent of the total annual production 
of farm machinery and equipment. 

A farm equipment dealer stocks, sells, and services farm machinery and at- 
tachments, repairs parts and miscellaneous farm-production supplies, and main- 
tains modern repair shops. Factory-trained mechanics repair and service imple- 
ments in the dealers’ service shops and, during periods of planting and harvest- 
ing, make frequent emergency repairs in the farmers’ fields. 

The principal, if not exclusive, customer of the farm-equipment dealer is the 
farmer. Implement dealers, therefore, are all located in rural communities 
and have a rather definitely designed territory which they serve locally. They 
employ on the average from 3 trained mechanics, a parts man, from 1 to 3 gen- 
eral salesmen and merchandise men, a bookkeeper and a typist. The average 
employment in the industry is 7 employees per establishment. Each of these 
employees assists in different phases of the operation at yarious times as cir- 
cumstances may require. Employees are usually local people with an agri- 
cultural background. 

The Nation’s agriculture has become completely mechanized and is dependent 
almost entirely on power farm machinery and equipment. The farmer depends 
on the dealer to stock and repair parts and to provide immediate service when 
breakdowns occur. Most of the employees require a long period of training 
on the job and are employed on a permanent basis. 

Employment is on annual basis, with weekly or semimonthly pay periods. In 
most cases employees share on some basis in the profits of the business. The 
mechanics and parts men, depending on the season, work from 44 to 54 hours a 
week. During slack seasons the hours are shorter and during peak periods of 
planting and harvesting they may even be longer. The hours and conditions of 
work in peak season vary widely from State to State, depending entirely upon 
local agricultural conditions. 

Employees of implement dealers receive salaries in excess of the minimum 
wage presently provided in the Fair Labor Standards Act and, in practically all 
cases, in excess of any minimum levels which have been proposed. Various 
systems of overtime pay, bonuses, and profit-sharing plans are prevalent in the 
industry. The dealers would, however, be unabie to change to a 40-hour week 
under the existing regulations issued by the Wage-Hour Division. 
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The adjustments in salaries based on present wage rates, which would require 
time and one-half for all hours over 40 a week at the regular rate of pay, and 
working out adjustments required by various bonus and profit-sharing plans 
presently in existence would be most complicated. 

In many cases the adjustments would mean several hundred dollars’ increase 
annually for each employee. It would also mean a complete change in present 
voluntary arrangements in employment, which would be satisfactory both to em- 
ployees and employer. Such revisions would require substantial adjustment in 
policies of service to farmer customers. 

A review of this matter with dealers in various sections of the country indi- 
cates that, if coverage were extended to the retail farm-equipment industry, one 
of two courses would be open to dealers. They could limit operations, both sales 
and services, to a 5-day, 40-hour week, or possibly a 6-day, 44-hour week. They 
would not be able to stagger employment because of the difficulty in hiring and 
training employees and the unwillingness of the present skilled employees to cut 
down on hours and income. 

The other alternative would be to raise prices for farm machinery and parts 
and to increase charges for services to meet the substantial pay increases which 
would be required. Under either alternative employment would not be spread 
nor would income of employees be increased. Certainly, lowering of the annual 
wage for employees would result in their seeking part-time employment in other 
endeavors. 

We are opposed to the various proposals which have been made for extension 
of coverage under the Fair Labor Standards Act. Specifically, we oppose the 
proposals of S. 662 and §S. 770 and the proposal of the Secretary of Labor James 
Mitchell to extend coverage to all employees of multiunit enterprises. All of 
these proposals would seriously affect employment and service in the retail farm- 
equipment industry. 

We oppose any extension of coverage which would affect farm-equipment deal- 
ers for the following reasons: 

1. Implement dealers are unable to adjust their hours of service to customers 
to a 40-hour week. Hours are irregular from season to season, week to week, 
and, in many cases, day to day, depending upon local agricultural requirements. 

2. Present systems of compensation of employees and working conditions have 
been worked out to attract local people to the business on a permanent basis. 
These systems of compensation would have to be completely revised in changing 
to a 40-hour week under the Fair Labor Standards Act. These systems have 
been designed to serve the agricultural needs of the particular agricultural ares 
in which the dealer is located and adjustments would affect agricultural produc- 
tion and costs of service to farmers. 

3. A major concern of these dealers is their inability to follow involved and 
complicated rules, regulations, and interpretations which are necessary in the 
administration of the Fair Labor Standards Act. Dealers know that they would 
be subject to claims and suits in substantial amounts because they could not keep 
up with new rules, regulations, and court decisions. 

4. The original cost of compliance with the act would be substantial and the 
cost of continuous compliance would be economically prohibitive. The detailed 
recordkeeping which would be required would not be possible without revising 
bookkeeping systems and employment of additional personnel. 

A further concern of dealers with respect to coverage has to do with constant 
checks on their operations by Federal wage-hour inspectors and continuous dis- 
cussions by these inspectors with employees. Such investigations have been 
made freuently in this industry in the past and in some sections are being made 
at the present time. 

They are costly and time consuming to the deaier and his employees. There 
has been, and continues to be, a vigorous effort on the part of the wage-hour 
inspectors to find some phase in the implement dealers’ operations which could 
be used to extend coverage to their establishments. In these cases the dealers 
are quite concerned as to the possible claims for liability which may be imposed. 
More serious, however, has been the unrest which has resulted among employees. 
We know that any extension of coverage would mean continuous checks of the 
entire industry. 

Secretary of Labor Mitchell has recommended that coverage be extended to 
multiunit companies having establishments in more than one State. His pro- 
proposal would bring such establishments under the minimum-wage provisions 
of the act, leaving them exempt from overtime provisions. Even though, as 
indicated above, our industry is not concerned about the minimum wage itself, 
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we are opposed to this proposal. A few of our dealers, particularly those located 
near State lines, have establishments in more than one State. Placing these 
dealers under the minimum wage would require the setting up of new record 
systems. It would result in constant checks of their operations by wage-hour 
inspectors and would cause unrest in their establishments. 

These multiunit establishments in our industry are operated separately and 
locally, and there is no good reason to discriminate between such establishments 
and their competitors in the industry. The industry is completely opposed to 
any such step in the direction of coverage of retailers under the Fair Labor 
Standards Act. 

Proposals have been made from time to time that coverage be extended to 
larger retailers on the basis of a certain dollar volume or a certain number 
of employees in the establishment. These proposals would cover the larger deal- 
ers in our industry. The so-called large-volume dealers are in no better posi- 
tion to completely revise their systems of compensation, working conditions and 
service, or their record-keeping procedures than the so-called smaller dealers. 

They are locally operated and staffed by local people serving only their local 
farm area. These so-called large-volume dealers are usually located in areas 
where the farmers use large and heavy equipment. These dealers from a 
physical plant and employment basis have the same type of operation as the 
so-called small-volume dealers. 

Dollar volume by itself in this industry is not an appropriate yardstick to 
determine whether a dealer is large or small. Therefore, the larger volume 
dealers are in no better position than the smaller dealers to try to keep up with 
the maze of regulations and the complicated interpretations. The coverage of 
some of the retailers in this industry on an arbitrary dollar-volume or number- 
of-employees basis would cause inequities between competing establishments 
within the industry. 

The retail farm-equipment industry believes that it has made a substantial 
contribution to agricultural production by its service to farmers which has 
been geared to local needs and agricultural conditions. The industry has de- 
veloped a corps of highly trained satisfied personnel with a history of long- 
term employment in the same establishment. Employees in this industry are well 
paid, substantial citizens of local rural communities. 

Extension of coverage under the Fair Labor Standards Act to the retail farm 
equipment industry would not accomplish the avowed purposes of that act but, 
on the other hand, would do harm both to employees in the industry and the cus- 
tomers they serve. 

On behalf of the 15,000 dealer members of the National Retail Farm Equip- 
ment Association, we respectfully urge that no change be made in section 
i6 (a) (2) of the Fair Labor Standards Act and that no amendments be adopted 
to the act extending coverage to the retail and service trades. 


(The statement filed by William R. Noble for the National Retail 
Hardware Association follows:) 


The National Retail Hardware Association is an affiliation cf 37 State and 
regional hardware associations with a membership of approximtely 23,000 dealers 
located in communities throughout the United States. These dealers maintain 
independently owned and operated establishments to serve the daily hardware 
needs of local communities. 

Hardware dealers carry stocks of various hard-goods lines, including handtools, 
garden tools, housewares, paint, builders’ hardware, nails and wire products, 
and farm supplies varying according to the demands of the local commu- 
nities in which they are located. Store hours vary according to the needs 
of the customers they serve. In smaller communities, where 72 percent of 
our dealer members are located, store hours vary by seasons of the year, 
depending on the need for service to the farm customers during crop seasons. 

Each year the association makes a retail hardware survey, using a sample 
of approximately 10 percent of our membership on a representative basis by 
size of store and territory. The following data taken from the 1953 survey 
will give you a picture of the type of local merchants engaged in the retail 
hardware business. 

In 1953 the average sales volume for retail hardware stores throughout 
the United States was $92,385. The average salary per store owner or manager 
Was $4,170. The average salary per employee, exclusive of store owners and 
Store managers, was $2,555. Attached hereto as exhibit A is a breakdown of 


‘ 
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the annual salaries of owners and employees for stores in small rural commu- 
nities, towns of 50,000 population, and in cities over 50,000 population with a 
breakdown by sales volume of stores. Comments will be made referring to 
this table later in the statement. 

We oppose any change in the present coverage of the Fair Labor Standards 
Act as it applies to retail hardware stores. 

Specifically we oppose the proposals of S. 662 and §. 772 and we also oppose 
the proposal of Secretary of Labor James Mitchell to extend coverage to em- 
ployees of multi-State enterprises. The compensation paid by hardware dealers 
to their employees must be competitive with that paid by other businesses in 
the local area. This is clearly evident by a study of the tables in exhibit A. 
We do not contend that hardware dealers generally are unable to pay the 
minimum wage. In some instances, however, hardware dealers have on their 
payrolls employees whom they could not continue to hire if they were required 
to operate on a minimum wage for all employees at the rate of $1 an hour. 

In the smaller stores, particularly in rural communities, employment includes 
students, the aged and partially handicapped. These employees can perform 
a useful service in a local hardware store and are extremely grateful for em- 
ployment. They are not seeking to compete on a streamlined minimum-wage 
operation requiring that certain standards of work be met or that minimum 
production accomplishments be required. 

In the retail hardware business, the employer-employee relationship is a close 
personal one and is on an annual basis, rather than a weekly basis. Pay 
periods are weekly or semimonthly, but the employment is on an annual basis. 
Irregular hours are not unusual, and hours of employment per day and per 
week depend on season, crop requirements, and other local conditions. 

During some seasons of the year, particularly during the months of January 
and February, business declines sharply and employees work short hours. On 
the other hand, in rural communities, during crop seasons they work as long hours 
as may be required to properly serve customers. 

It is not unusual for employees to be called on by customers at night and on 
weekends and holidays for special service. Under a minimum wage and 40-hour 
week, a hardware dealer would have to consider laying off employees in January 
and February to make up for additional employment required in peak seasons. 

Any attempt to apply set standards for rates and hours to the retail hardware 
industry would destroy the close relationship between the management and em- 
ployees of a store and the customers served by that store. It would tend to 
eliminated for employees an annual guarantee of steady weekly income. It 
would also result in a loss of jobs to aged and partially handicapped employees 
whose productivity would not justify the hourly rates. 

The extension of coverage under the Fair Labor Standards Act to retailers 
would have a serious effect on the operation of the retail hardware stores for 
the following reasons. Hardware dealers have on the average 44% employees 
per store. They are unable to serve their customers on a 40-hour week. They 
cannot stagger employment to maintain service to customers dictated by the 
needs of local communities and farm areas they serve. 

Secondly, hardware dealers are unable to keep abreast of involved and com- 
plicated rules and regulations which are necessary in the administration of the 
law. If they were to fall heir to the hundreds of complicated regulations, inter- 
pretations and court decisions to which they would be subjected by coverage 
under the act, they would be at a complete loss. The detailed recordkeeping and 
the payroll data requirements would be extremely costly, if not impossible. 

For example, Wage and Hour Intepretative Bulletin Part 778 dealing with the 
single question of overtime requirements lists about 90 topics with which a dealer 
would have to familiarize himself and keep currently advised. The average 
hardware dealer is buyer, salesman, accountant and manager. He has no comp- 
troller or legal adviser on his payroll. He would be required to seek continuous 
advice from an outside concern or expert to be sure that he was in compliance 
with the complicated regulations and the many interpretations issued there- 
under. 

Loss of the exemption would subject dealers to a constant check by the Federal 
investigators going over their books, and interviewing their employees and 
causing unrest among dealers and employees. This is an unnecessary burden on 
small merchants who do not have the benefit of the daily advice of an attorney 
experienced in handling interpretations under the Fair Labor Standards Act. 

It would upset the arrangements of hours and conditions of employment which 
are worked out, particularly in smaller towns, to give the greatest convenience 
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to employees and at the same time to serve adequately the needs of customers 
For example, in the typical hardware, the store is busy from 8 to 9:30 a. m., 
during the noon hour, and again from 4 p. m. to closing. In between is “hair cut” 
nd personal-business time. Employees are pleased to have slack periods and 
the other hand to work long hours during peak seasons. 

he Secretary of Labor has recommended a revisjon in the act which he indi- 

ited was designed to bring the larger retailers under coverage. The Secretary 
proposed that multiunit companies with establishments in more than one State 
should be brought under the minimum wage provisions of the act. Such a pro- 
posal is completely objectionable to the retail hardware trade. It would create 
inequities within our own trade and among retail establishments in business 
communities throughout the country. 

Hardware dealers located near State lines often control the ownership or 
have a financial interest in another hardware store across the State line. Also, 
in metropolitan areas many hardware dealers have opened or are considering a 
branch store in shopping areas in the outskirts of the city. 

In many cases where the city is located near a State line, the shopping center 

which he will locate is in another State. Some small hardware stores would 
he affected by this proposal and undoubtedly many small retailers throughout the 
United States would be covered under the act if the Secretary of Labor's proposal 
were enacted. 

roposals have been made from time to time to cover retail establishments 
under the act if their sales exceed a certain annual dollar volume or if they 
employ more than a fixed number of employees. This would result in inequities 
in the retail hardware business and between local merchants in general. 

Stores with a larger dollar volume or with a greater number of employees 
have the same problems as the smaller stores in serving the customer requirements 
to meet local conditions. Larger retailers likewise would be unable to meet the 
complicated recordkeeping requirements to which coverage would subject them 
and they, too, would be unable to keep up with the complicated regulations and 
interpretations. 

A reference to exhibit A will show that the salary per employee in hardware 
stores is progressively more in relation to sales volume of the store. Likewise, 
the salary per employee is progressively larger by the size of population of town 
and city in Which the store is located. The Secretary of Labor's stated objective 
is to bring the larger stores under the minimum wage. Exhibit A shows that 
the larger hardware stores, having an annual volume under $25,000 and located 
in small towns, have in some cases wage scales near or below the minimum. In 
such cases salaries of the store owners only slightly exceed those of employees. 

When the Fair Labor Standards Act was enacted in 1938, it included a retail 
exemption from the minimum-wage and maximum-hour provisions. The Con- 
gress recognized that retailing was primarily local in character and not sus- 
ceptible to controls designed for national application without regard to varying 
local problems. Also, it was recognized that the retail industry could not limit 
hours of work through industrial assembly-line techniques, and that retail 
service to customers would require varying hours of work depending on local 
conditions. 

In the next 10 years the exemption was gradually whittled away by admin- 
istrative interpretations. In amending the act in 1949, Congress again recog- 
nized the need for the exemption and adopted clarifying language to prevent 
coverage by administrative regulation. In the retail hardware trade the need 
for the exemption today is exactly the same as existed in 1938 and 1949. 

Even under the 1949 clarification, interpretations of the Wage-Hour Division 
have caused undue hardship on retailers handling hard goods who have a 
warehouse separate from their retail establishment. In such case the ware- 
house and central office of the retailer is considered by interpretations of the 
Wage-Hour Division as being covered under the act. This confusion should be 
Clarified so that any retailer who meets the broad tests in the retail exemption 
will be exempt in all phases of his operation. We urge your committee to 
consider such clarification. 

The National Retail Hardware Association on behalf of its 23,000 retail 
hardware merchants further urge that no amendment be proposed to the Fair 
Labor Standards Act extending coverage to the retail and service trades. Any 
such extension of coverage would, we believe, be harmful to local merchants, 
to their employees, and to the customers they serve. 
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Mr. Norte. Mr. Chairman, I would like the record to show that we 
are appearing to file these statements. 

Senator Doveias. Thank you very much, sir. 

Mr. Nosie. Thank you. 

Senator Doveras. The next witness is Mr. R. E. Carter of the Na- 
tional Retail Furniture Association. Mr. Carter. 


STATEMENT OF R. E. CARTER, NATIONAL RETAIL FURNITURE 
ASSOCIATION 


Mr. Carrer. Mr. Chairman, I would like to go over our statement, 
if I may. 

My name is R. FE. Carter. I am a retail furniture merchant. I 
operate two retail stores located in Baltimore and Towson, Md. I 
am appearing before this subcommittee today in my capacity as 
chairman of the Governmental: Affairs Committee of the National 
Retail Furniture Association, and I speak in behalf of some 9,500 
furniture stores represented by NRFA. 

We oppose any on in the present jurisdiction of the Fair Labor 
Standards Act. Specifically we oppose the proposals of S. 662 and 
S. 770, which would broaden the coverage of the act basically by 
bringing under it employees “engaged in an activity affecting 
commerce.” 

We are also opposed to the proposal of Secretary of Labor James 
Mite hell in extend coverage to all employees of multistate enterprises. 

Now I will try to tell you why we feel the way we do about this 
attempt to extend Federal regulation still deeper into the everyday 
lives and business activities of the people. If I can do this success- 
= I think that I will have succeeded in putting into words the 

‘eal and deep convictions of thousands of my brother businessmen. 

We don’t have anything specific to say about the proposed increase 
in the amount of the Federal minimum w age for covered industries, 
as retailers are not presently covered, and we contend that we should 
remain exempt. Frankly I think even if we were covered, most of 
us in the retail furniture business would not be affected by the admin- 
istration’s proposal because we have to pay the going rate in the 
community to get decent help and we have to treat our help well, or 
we lose them. Also, most furniture stores pay substantially more 
than the minimum because we must have good, competent employees 
to operate successfully. 

Unrealistic overtime requirements would cause trouble because of the 
unusual schedules retail stores must keep to accommodate the public. 
All kinds of complicated records and computations and breakdowns 
based on hourly rate; and technical regulations and orders and orders 
and interpretations; and the fear and uncertainty of not knowing 
whether or not you are covered by the law; and the expense of hiring 
lawyers to help you figure these things out—these are the things 
which retailers resent bitterly. 

They are to the average merchant an invasion of the traditional 
rights of the people under our Constitution to look to their local and 
State governments for regulation of local affairs. 

I resent the idea that a Federal man could come into my store, 
demand to see my books, talk with my employees, and try to make 
trouble for me—because there is no need for this man to do so. There 
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is no justification for bringing retail businesses under the Federal 
wage-hour law at this time. Our Constitution should never be 
stretched to permit it. Uncle Sam should not be a third man at the 
bargaining table. 

You know, I hear an awful lot of talk from some of my lawyer 
friends about how far the “commerce power” of the Federal Govern- 
ment goes, and that it can do this, that and the other thing—almost 
anything it wants. I suppose it got that way through a series of 
changes in interpretation as our society grew bigger and more « ‘omphi- 
cated, and due to the enthusiasm of people in high places for Federal 
paternalism. 

But, to me as a businessman, it seems that this enlargement of the 
Federal power Is something to be concerned about. It also seems that 
it places a terrible responsibility on the Members of Congress to use 
this power only when its use is really justified. 

Otherwise, it seems you would weaken the power of the States 
seriously, and that the Federal Government and m: iny of its agencies 
would tend to domineer the lives of the people—just out of habit 
like some school teachers do their pupils. Then it’s not a very big 
step to loss of individual liberties and loss of our democratic system 
of government. 

Here we are in a situation where wages, family income, savings, and 
our standard of living are all extremely high—this old economy is 
really perking at a fast clip—and somebody or other wants to talk 
Uncle Sam into fussing around with a broadening of coverage which 
is not really needed, and which could cause some serious personal 
hardships and disturbances in many communities. 

This seems to me, as a practical man, to be a bit of tomfoolery—or 
maybe it is politics and I do not understand it. At any rate, why 

not guard that precious power jealously, Mr. Senator, and use it only 
wae it is clearly within the constitutional rights delegated to the 
Federal Government ? 

We have all seen that power is a dangerous thing. It is only human 
that the more a man has, the more he wants. Well, all the fine people 
who work in the various agencies of our Government are only humans, 
too. : 

Now this is not a vain observation, because when you get right 
down to brass tacks, we know that the people in the Wage and Hour 
Division let their power go to their heads last time. They tried to 
cover everything in sight under the 1938 act, didn’t they ? 

Senator Doveias. Do you think that Secretary Mitchell has allowed 
power to go to his head / 

Mr. Carrer. Is that a personal question, of Secretary Mitchell ? 

Senator Dovuc6ias. Yes, he is asking for an extension of the cover- 
age. 

Mr. Carrer. We don't think it is necessary, and in the question of 
his power, I think the man has—this is a personal opinion—his in- 
formation and his study of the problem have not been complete. 

Senator Doveras. Do you think that President Eisenhower has 
illowed power to go to his head, because he is advocating this and 
Secretary Mitchell testified in his proposal for extension of coverage 
that it had the approval of the administration. 

Senator Gotpwater. Mr. Chairman, didn’t the President’s message 
contain only a suggestion that a study be made 
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Senator Doveras. That is true. But when Secretary Mitchell ap- 
peared, I asked him whether this proposal for extension of coverage 
was purely his idea, or whether it had the indorsement of the admin- 
istration. The record will show that he said it had the indorsement 
of the administration. 

I assume that this was one of the reasons why the Secretary of 
Commerce did not wish to have a representative here the following 
morning, although he was invited. So I would like to ask you, 
do you think President Eisenhower has allowed power to go to 
his head ¢ 

Mr. Carter. Suppose I finish this next thought. I was not thinking 
particularly of President Eisenhower. Of course he didn’t come 
out for the extended coverage until just last week in his press con- 
ference, did he? 

Senator Dovetas. When Secretary Mitchell testified here, he said 
that his proposal had the approval of the administration. The record 
will show that. 

Senator Smirn. That was his statement. 

Senator Doverias. That is correct. 

What I mean to say is, it is very easy to charge people with having 
power go to their heads. What generally happens is that we charge 
people whom we don’t like, with having power go to their heads, but 
for people whom we do like, who advance the same proposal, we find 
excuses. I do not think power has gone to President Eisenhower's 
head, nor do I think power has gone to the head of very many gov- 
ernmental employees. Some, yes. 

Senator Gotpwater. Mr. Chairman, is the Secretary testifying to 
S. 662 and S. 700 

Senator Doveias. Those are 2 of the bills. He was testifying 
on the general question. 

Senator Gotpwater. But the President has not indorsed the exten- 
sion to the retail trades. 

Senator Doue.as. He has for interstate chains. 

Senator Gotpwater. This witness is not testifying to that point. 
He is testifying to the inclusion of all retail, which has been suggested. 

Senator Dovcias. Would you favor, then, the inclusion of inter- 
state chains / 

Mr. Carrer. No. 

Senator Dovetas. You would not? 

Mr. Carter. No. I cover that just a little further on. I wonder 
if I might continue. 

Senator Dovenas. Certainly. 

Mr. Carrer. According to the Conference Report on the 194° 
amendments—and I am sure you are all familiar with this particular 
one—employees of an independent, purely interstate nursery, exter- 
minator, window washer, architect, and quarry were held covered 
hecause their firms did some work for firms which produced goods 
for interstate commerce or for people or firms which did business with 
other firms which produced goods for interstate commerce. 

In the retail furniture business, and I imagine this applies to some 
other retailers, we sort of got a raw deal when the Wage and Hour 
Administrator applied the hybrid stripe to use—said if we had more 
than one store, then our offices and warehouses “possessed the attri- 
butes of wholesale establishments.” 
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Thus, they are not considered by the Administrator to be exempt 
s “retail establishments,” and therefore we have to analyze the fune- 
tions and duties of each employee in the office and warehouse to see 
whether or not he is engaged in interstate commerce or in the produc- 
tion of goods for commerce. 

Gentlemen, to businessmen that’s all a lot of legalistic mumbo- 
jumbo. Why isn’t the simple idea that Congress started out with 
good enough, which is simply that any retail firm which is doing the 
reater part of its business within the State is exempt ¢ 
Because of the way this original test was nibbled at and whittled 
away by the wage-and-hour people, Congress nailed it down in the 
(49 amendments with flat figures, namely, that over 50 percent of 
the total volume must be within the State and 75 percent of this vol- 
ume must not be for resale and must be recognized as retail within 
the particular industry. 

That's fine. Under this definite setup, a businessman knows where 
he stands. But when you start creating exemptions to a flat practical 
test like this, such as the “establishment” ruling, you make a lot of 
work and trouble for a lot of people, and the results positively don’t 
justify all the fuss and feathers. 

Why, I'll bet from the standpoint of administration by the govern- 
ment, many attorneys and other technical people have actu: lly spent 
years to build up these fancy interpretative bulletins which we busi- 
nessmen can’t and don’t understand. 

And for what purpose‘ So that a few people who are already 
happy and getting a fine deal from their employers can have a poor, 
overworked inspector from the Federal Wage and Hour Division 
come in and make them unhappy, and also create a lot of trouble and 
headaches for the retail businessmen of the country. That was not 
the broad humanitarian purpose of this law, was it ? 

Why should retailers with more than one store, who handle bulky 
goods like furniture, refrigerators, mattresses and so on, which re- 
quire a warehouse, receive different treatment under the law? Is the 
unswer because we are now stuck with a definition of a single word, 
“establishment,” which happened to be in the original law / 

The whole idea of a retail establishment being the physically sepa- 
rated place or unit, rather than the integrated firm or enterprise, and 
that a local firm with 2 or 3, or 50 or 60, stores consists of that num- 
ber of exempt establishments, but its warehouse and central offices 
ire nonexempt establishments—this all seems illogical and ridiculous 
to every businessman I ever talked to. 

[f Congress wanted to help people who were employed in producing 
goods which were sold in interstate commerce, and if there were seri- 
ous substandard wages being paid to such people when the original 
law was passed, then it seems to me that this could have been done 
simply and directly, without clouding the issue. 

Do Administrative interpretations always seek broader authority / 
We strenuously object to the idea that a retail firm is considered in 
interstate commerce because it receives goods from other States to 
sell locally. 

That’s where a lot of your trouble starts. Where do goods come 
to rest as far as interstate movement is concerned? Qn the retailer's 
receiving dock or inside his warehouse? Tweedledum or tweedledee ? 


a 
~~ 
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As far as furniture merchants are concerned, the interstate com- 
merce ends as soon as the goods are delivered to us. From then on, 
everything we do in the retail furniture business is done toward one 
final result—selling those goods locally to a customer at retail. And 
every phase of this activity is part of the operation of my retail 
“firm” or “establishment.” 

In my mind they are synonymous. Those are the facts of the 
matter—and that’s why so-called bureaucrats come in for such a lam- 
basting by the public when they so often seem to have nothing better 
to do than spend months or years figuring out how to extend the 
laws they administer, to cover one four hundred and fifty ninth of 1 
percent more persons than Congress intended to cover. 

In behalf of my fellow furniture merchants and the National 
Retail Furniture Association I ask two things of the Congress in 
summarizing: 

Don’t extend coverage to the retail and service trades. There's 
no justification for it. The rights of the individual States should 
not be overrun by the National Government. 

Senator Dovetas. I take it, then, you are opposed to the proposal 
of the administration to broaden coverage to interstate retail stores’ 

Mr. Carter. Yes. 

2. Clear up this confusion over “establishments” so that a firm 
that meets the broad test about retail sales being within the State 
is exempt in all phases of its operation. A house half-covered and 
half-uncovered is likely to get rained into, and we don’t want Federal 
inspectors raining down on us—because we don’t need them, our 
employees don’t need them, and it seems there are better ways of 
spending the taxpayers’ money. 

We appreciate this opportunity to give you the views of retail 
furniture merchants. Thank you. 

Senator Dovetas. Senator Goldwater ? 

Senator Gotpwarter. I don’t have a question. I have a comment 
to make. 

Senator Dovetas. Certainly. 

Senator Gotpwarter. Concerning the testimony of Mr. Mitchell 
regarding the en desire to extend this coverage, it is 
very true that he made it. I also remember the Secretary saying 
at the CIO Convention that the State right-to-work law should be 
repealed, and that for a few moments carried the strength of the 
administration’s backing. 

But when asked about it, the President said that he didn’t asso- 
ciate himself with those remarks. While I know the Secretary to 
be a very honest and honorable man, I want to hear these statements 
from the President’s mouth about the extension of coverage. Then 
I would accept them in the same faith that the chairman accepts 
them. 

Senator Doveras. I will read from the transcript. 

Senator Gorpwater. I know that the Secretary said it. sat 
here and heard the Administration say it. 

Senator Dovetas. Let me make it a part of the record. Question 
by Senator Smith: 


I understand that these suggestions made today for expanding the minimum- 
wage legislation in these two areas that you named is a definite recommenda- 
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tion of the Administration and not simply a suggestion that we consider it’ 

Secretary MITCHELL. They are definitely recommendations of the Administra 
tion that you seriously consider in connection with whatever other expansion 
the Congress may deem to be proper, you seriously consider these two aspects 

The statement is, “They are definitely recommendations of the 
Administration.” 

Mr. Carter. Mr. Chairman, right in the beginning we say we are 
op yposed to the propos: al of Secretar V Mitchell to extend the cover age 
to all the employees of both the State— 

Senator Dovéias. I want to point out it is not merely the proposal 
of the Secretary, but obviously had the approval of the President. 

Senator Gotowarer. I mentioned what I did because the President 

i his message asked for a study—— 

Senator Doveias. Yes, but this was later than the message. 

Senator GoLtpwarer. I know it is later, but it is difficult for me 
to understand how a study can become approval within a matter of 
a few months. 

Senator Dovenas. I would leave that to a discussion within the 
Republican Policy Committee. 

Senator Gotpwater. The Republican Policy Committee has nothing 
to do with this, and the Senator knows it. 

Senator Doveias. Thank you very much, Mr. Carter. 

Senator Doveias. The National Retail Lumber Dealers Associa- 
tion, Mr. H. R. Northrup, executive vice president. I am told that 
Mr. Boyd Mahin is appearing instead of Mr. Northrup. 


STATEMENT OF BOYD MAHIN, NATIONAL kKETAIL LUMBER DEALETS 
ASSOCIATION, CHICAGO, ILL. 


Mr. Manin. May I run over my statement, Senator / 

Senator Dovctas. Yes. 

Mr. Mani. My name is Boyd Mahin. I live in Chicago and I am 
here representing the National Retail Lumber Dealers Association. 

The association, through its regional afliliates, is composed of retail 
lumber and building material dealers located in practically all sections 
ofthe country. There are more than 26,000 retail dealers in the indus 
try. For the most part, they are relatively small establishments and 
it is common for one company to operate several yards in neighboring 
communities, 

There are a few large yards in major construction areas, but even 
in large cities, it is more common to find many relatively small yards 
dispersed throughout the area. The functions and facilities of the 
individual yard units are quite similar, whether they are a single yard 
oper ation or are part of a 4, 10, or 25 line-vyard operation. 

“Line-yard” is the term we use in our industry for more than cne 
unit. 

Our retail yards average about 7 or 8 employees a yard, and we do 
not appear before the committee as a low-wage industry. Average 
hourly wages are $1.57 per hour, which is higher than many manu- 
facturing industries. 


RETAIL LUMBER DEALERS OPPOSE COVERAGI 


Since 1938, retail lumber dealers have been exempt from the wage 
and hour law, and they want to continue that operation. I have been 


62569 Pt. 2—55——20 
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instructed to express their opposition to the features of Senate bills 
662 and 770, which would modify the retail exemption now provided 
in section 13 of the act. 

These bills would deny exemption to lumber dealers operating more 
than four yards (“five” in S. 770) and doing business of more than 
$500,000 per year. My people are also opposed to the suggestion by 
Secretary of Labor Mitchell that dealers having two or more yards 
in different States should be denied exemption. 

The proposals before the committee—all three of them—would draw 
an arbitrary line through our membership and would deny exemption 
to many dealers, while continuing the exemption for many others, 

A unit of a six-yard line on one side of the street would be subjected 
to the act, while its competitor on the other side of the street, who 
has only four or less yards, would be exempt. This situation would 
prevail in a surprisingly large percentage of communities throughout 
the country. 

While these bills would apply to some of our members and not to 
others, our dealers are unified in their opposition to them, for two 
very practical reasons: 

In the first place, we construe the proposals as the forerunners of 
loss of exemption for practically all retail yards. It seems to us that 
the proponents of the broader coverage are seeking to divide our mem- 
bership and to conquer our industry by pieces. 

We may be wrong, but the present approach appears to us to be » 
current application of the late Senator Long’s famous technique of 
paving every seventh mile, and then campaigning on a platform of 
connecting the links. 

Senator Dovenas. May I say in defense of Senator Long, that the 
first precedent, I believe, in connection with that was established by 
the Secretary of Agriculture, Mr. James Wilson, who, when he con- 
structed the Department of Agriculture Building, first constructed 
ene wing, then constructed another, and then insisted that there should 
be a building to connect the two wings. 

So that if Senator Long did as you say, he was following a very 
eminent precedent established by the Secretary of Agriculture in the 
‘abinets of William McKinley and Theodore Roosevelt. 

Mr. Manin. May I suggest, Senator, that I don’t want to be mis- 
understood. I admire the technique, but I am only afraid it is being 
used on us. 

Senator Gotpwarer. Is it a sizable part of the total? 

Mr. Mautn. Secretary Mitchell, in his testimony before this com- 
mittee, frankly admitted that this was but a first step in complete cov- 
erage. He said: 


We do not. believe it proper at this point when first bringing these companies 
and enterprises under coverage to impose by law the requirement of time and 
a half over 40 hours—but as the President in his Economic Report suggested, 
the approach to this problem should be a gradual one. 


He further stated: 


It is our belief that the minimum wage should increase and that the coverage 


should be expanded gradually to include many more thousands of people who 
are not now included. 


A revealing indication of the objectives of the proponents of broader 
coverage is the fact that there has just been introduced in the House 
a bill which would eliminate all retail exemptions. 
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Therefore, our people think they are realistic when they view the 
proposals before this commitee as an opening wedge toward complete 
coverage. Once the principle of Federal regulation of local retail 
wages and hours is conceded, it then becomes just a question of how 
many, and when. 

Secondly, in a real sense, the present proposals would result in the 
substantial equivalent of coverage for practically all our dealers in 
many areas. This is because the wage and overtime practices of the 
‘igh yard in any competitive area sets the pattern for the area. 

There are few communities of any size in the country in which one 
of the local yards is not a line yard. Asa unit, it is no different from, 

nd often is smaller than, other yards in the community. 

If the statute imposes wage and hour requirements on this yard, 
the requirements inevitably will extend to the other yards. This is 

maces even more obvious by the fact that it is common practice for 

ions to insist on dealing with the lumber yards in the community 
as a group, and this usually results in all yards operating under the 
ame or similar agreements, which must be equal or higher than the 
statutory obligations of any participating members. 

For these reasons, all our members, whether technically within or 
without the specific language of the exemption, oppose these bill be- 
cause they view them as the practical equivalent of coverage now and 
the first big step in complete legal coverage later. 

Our lumber dealers are opposed to Federal regulation of their wages 
and hours for several reasons: 


RETAIL LUMBER DISTRIBUTION IS A LOCALIZED ACTIVITY 


Lumber dealers are engaged in what is essentially a local function 
und they want it to stay that way. As stated before, the many units 
of this industry perform substantially the same function; namely, 
that of having available in small or large quantities the multitudinous 
items used in 1 building construction, and repair and maintenance to 
meet the needs of homeowners, contractors, and other consumers in 
their respective communities. 

Building materials are heavy and bulky and must be stocked in close 
proximity | to construction jobs. Both time and transportation factors 
tuake it uneconomic in the mine run of construction jobs to transport 
materials long distances. 

This is the reason why retail lumber distribution for the most part is 
through many dispersed small yards, rather than through large con- 
centration yards. The functions of these yards are substantially the 

same, W Nether particular yards are single units or are affiliated with 
other yards, 

Senator Doveras. You used the phrase “toward broader coverage,” 
but in the text you said “complete coverage. 

Mr. Manin. The | substantial equivalent of it, because with the 
term “affect ¢ as I will point out later—there isn’t much 
later. 

Senator Dovetas. I don’t want you to weaken your statement inad- 
vertently. 

Mr. Maury. Thank you, Senator. 

It would be difficult to conceive of a more localized function. The 
last commerce quiver vanishes when the goods are received in stock. 
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There isn’t a semblance of interstate commerce in the storage, sale, 
installation, and use of building materials. Such materials become 
part of the real estate and are no longer susceptible of movement in 
commerce. And this is true whether or not the particular retail yard 
is affiliated with other similar yards in the same or a different State. 

This is undoubtedly what President Roosevelt, Senator Black, and 
the rest of the 75th Congress had in mind when they insisted that 
retail establishments not be covered by the act. 

Senator Dovuanas. Mr. Mahin, if I understand your argument, it is 
that retail lumber yards are in the same position as the celebrated 
chicken sleitiiibanion establishments involved in the Schecter case, 
in that when the lumber has come to the loc ality, it has not only come 
to rest, but also to roost. Is that true? 

Mr. Maurin. That is true, except that after you build a house, it 
stops. And after you eat a chicken, you can still go across a State 
line, Senator. 

The Senators will recall it was only when it was pointed out that 
someone might construe the commerce clause too broadly that they 
did include this specific exemption for this specific reason. 

In recent years there has been growing acceptance of the desirability 
of less authority and control in the Federal Government and more in 
the States and local communities. The proposals before this com- 
mittee are a complete reversal of this thinking and in the view of our 
people would be unjustifiable extension of Federal regulation into an 
area traditionally and properly belonging to the States. 

We think it would force a curtailment of service in our industry, 
at least, is another reason why we are opposed to this. 


COVERAGE WOULD IMPAIR RETAIL SERVICE 


The retail lumber dealer’s panna in the main is service. The 


essentiality of his function is based on his ability to serve the needs 
of home owners, contractors, and other consumers in his community. 

As the members of this committee know, the operations of local 
yards are necessarily adapted to the living requirements and buying 
habits of their customers. Toa large extent customers of retail yards 
require service at other than nor mal working hours. Yards must be 
open early and late, 6 days a week. 

Dealers cannot change the fact that farmers must buy in the eve- 
nings—and they are over 50 percent of our customers—and on Satur- 
day. “Do-it-yourself” customers must buy before or after work on 
weekdays and on Saturday. 

Contractors must have early access to yards in order to maintain 
continuity on construction jobs. Dealers handling coal and fuel must 
be prepared to make deliveries early and late, 6 days a week. The 
retailer’s operations cannot be controlled according to man-hour pro- 
ductivity as can production lines. 

In factories work can be scheduled in advance. If orders fall off, 
shifts can be staggered, employees can be Jaid off, and departments 
can be shut down. ‘The retailers must stay open for business in order 
to serve his customers, and this is true despite the fact that every day 
and every week there are many hours when there are few customers 
to serve. 
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In other words, in retailing there is a large fluctuation in the pro- 
ductivity of man-hours, which even with the best management is an 
inherent feature of the retail function. Their services and facilities, 
however, cannot be turned on and off like a factory line. 

All this was and still is a principal reason for the exemption of 
retail dealers. 


THE BURDENS OF RECORDS, REGULATION, AND INSPECTIONS 


Finally, our dealers must confess a desire to avoid the burdens of 
regulation, inspection, record-keeping, and like incidents of Federal 
control. I won't go into it in detail except to point out that we have 
a vivid memory of the NRA and the OPA, and frankly, gentlemen, 
our people are not equipped to handle the maze of book records and 

regulations that are required in wage-hour conformance. 

Senator Dove.as. If the overtime provisions were eliminated, it 
wouldn’t be so difficult, would it? The administrative difficulties 
come in the computation of the overtime provisions. 

Mr. Mant. Bean part of the burden which is not imposed on us 
would make the remaining burden less. That is the reason I pointed 
out, Senator, at the beginning, we felt it was this kind of an approach, 
and if we do not get overtime today, we will have it tomorrow. 

So that’s the reason I am opposing it. 

Senator Dovenas. It is what you fear in the future, rather than 
what is proposed in the present ? 

Mr. Manin. What the present portends, ves; and as a matter of 
fact, Representative Celler has just put one over on the other side which 
says no retail exemption on anything. And asa matter of fact, I think 
the two bills that are before this committee make no exception for 
overtime. 

I think that is only Secretary Mitchell’s suggestion. In any event, 
we are opposed to it. 

Our dealers vividly remember the burdens of NIRA, and OPA regu- 
lation, records and inspections. Few dealers are equipped to comply 
with all these requirements. .It takes hours, just to read the technical 
regulation and bulletins of the division. Meticulous records must be 
kept of time worked, overtime, regular hourly rates, the basis of wage 
computation, et cetera. 

Wage and Hour Interpretative Bulletin, Part 778, deals with the 
single question of overtime requirements. There are 90 topics in the 
table of contents. 

Even large corporations with technical staffs and high-priced 
lawyers have diffic ulty in keeping abreast of these requirements. 
Mauy such companies spend thousands of dollars yearly in the attempt 
to keep abreast of the technicalities of compliance—sometimes unsuc- 
cessfully. 

Undoubtedly the undesirability of imposing such burdens on rela- 
tively small business units was one of the reasons the Congress in 
enacting and amending the wage-hour law again and again has 
stresssed the necessity of resisting Federal control over local retailing 
activity. 

Even the Labor Board, with its very broad jurisdictional authority, 
now follows a hands-off policy with regard to most local retailing 
— Our dealers urge that these burdens not be imposed on 
them. 
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THE EXEMPTION BENEFITS RETAIL EMPLOYEES 


To an extraordinary degree, retail lumber dealers have provided 
substantial stability and regularity of employment. Most employees 
are hired by the month or the year 

The National and State associations sponsor schools for employees 
and to a large extent these trainees look upon their job as a lifetime 
position. It is common for dealers to carry their regular employees 
on a salary basis month in and month out through slack as well as 
busy seasons. This makes it possible to handle the business during 
rush seasons and to average things out during slack periods, which is of 
mutual benefit to dealers and employees. 

If hourly and overtime wage costs are increased to a point that 
man-hour productivity becomes a controlling factor—as is now the 

case in manufacturing—the regularity of work now enjoyed by em- 
ployees will be endangered. 

The imposition of penalties for overtime work would force dealers 
to shift toward. the factory system of staggered work schedules and 
layoff and recall practices. Employment in the retail lumber in 
dustry would tend toward the seasonal employment fluctuations of the 
construction and farm industries it serves. 

I believe that few retail employees informed of the problem, would 
want to trade their present employment stability for the factory sys- 
tem of production line schedules. They would realize they now enjoy 
more security and continuity of employment than would be available 
under a factory -type system. 

<xemption preserves job opportunities for many workers. At 
a retail dealers are able to provide livelihoods for thousands 

yeople who for one reason or another are unable to handle regular 
fall time jobs, that is, watchmen, part-time workers, students, super- 
annuated employees, janitors, et cetera. 

To many families this is the sole support or a major supplement 
to the family budget. A substantial increase in overall wage costs 
would necessarily require the employment of more productive labor 
and labor-saving devices. Dealers could no longer afford to provide 
employment for many of the low-productivity employees now carried 
on payrolls. 

If hourly and wage costs are increased to a point where man-hour 
productivity becomes a controlling factor, we think we will be forced 
in our industry to hire more efficient. people and we think that will 
endanger the livelihood and the work security and the permanency 
of the people who work on this regular week basis. 

The same comment applies for the opportunities which are present 
in our industry for many marginal workers. I say that not disre- 
spectfully. We have many fine people, but we do have people that 
aren’t able to work in other jobs, and if we are forced to measure the 
man-hour by so many dollars, more than we do now, we are going 


to have to move to the staggered work schedule or pass the cost on 
to the public. 


THE PROPOSED COVERAGE STANDARDS ARE ARBITRARY AND DISCRIMINATORY 


Senate bills 662 and 770 propose basic coverage of all activities 
affecting commerce. This is a drastically broad provision. It would 
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bring under the act practically all local activities not expressly 
exempted. 

It would have the same scope as the National Labor Relations Act, 
whereunder even the receipt of goods from other States imposes I ‘ed- 
= al coverage. The severity of this Federal preemption insofar as 

he labor law is concerned has been avoided by the Labor Board’s 
re ede] to exercise jurisdiction over a large segment of local enter- 
prises whose activities admittedly affect commerce. 

This could not be so alleviated under the wage-hour law, however, 
because coverage and the rights and obligations incident thereto are 
automatically imposed. 

| would like to explain the fact and be sure that it is entirely clear 
that the effect of this broadening of activities to include those which 
affect commerce is a drastically broad provision, and that it would 
bring under the wage-hour law, the wide scope of activities which 
are now subject to the Federal Labor Act, and that means, gentlemen, 
that the mere receipt of goods from out-of-State subjects the activity 
to the Federal act and there is no question about it. I think there is 
only one case in the books which it has been held under the Labor 
Act that the Labor Board does not have jurisdiction, and that was 
a little mining company that dug it out of the ground here and sold 
it to the Government here, which stopped the stream of commerce, 
and that is the only time the Labor Board has said it does not have 
jurisdiction to act. 

Now the Labor Board has certain discretion and it has alleviated 
the severity of this broad invasion of control by a number of yard- 
sticks, far more expansive than those proposed he re, in which it says 
“Surely we have power, but we will not exercise it.” 

Gentlemen, that alleviation would not be possible under the wage- 
and-hour law, because the rights and obligations which flow from 
that act are automatic, and when you move to the zone affecting 
commerce, brother, you have taken it all except as you expressly 
exempt it. 

The exemption requirements of 4 or less units or $500,000 or less 
volume would subject many of our members to the act. The average 
yard has about $200,000 volume per years, but there are many single 
yards and even 2 or 3 yard lines w hich would exceed $500,000. Be- 
cause of value of building materials, $500,000 is not a large volume 
in this industry. 

It would only about cover the materials for 100 five- or six-room 
houses. It would be only about the value of common lumber piled 

> feet high on a small 75- by 150-foot lot. It would be the equivalent 
of only about 110 cars of common lumber or 50 cars of siding or 
flooring. . 

The “proposals would mean that a line of 5 quite small yards in 
neighboring towns would be subject to the act, whereas a single larger 
J yard, doing a $500,000 business would be exempt. 

Similarly, a yard on one side of the street, doing $150,000 business 
and affiliated with 4 other yards would be subject to the act, while 
2 yard on the other side of the street doing $300,000 business but 
affiliated with 3 other yards would be exempt. 

In our industry the line yard is a group of small yards. There 
are lots of reasons for that. The minute you get over 5 or 4— 
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dependent upon the bill—you have coverage, and you have a peculiar 
situation of 5 little line yards here, in neighboring towns, doing 
150,000 worth of business which are subject to the act, and another 
vard here doing $450,000 worth of business that is not subject to 
the act. 

I would like to point out that this $500,000 in our industry, because 
of the value of building materials, isn’t a very big figure. It would 
represent the lumber in a pile about 25 feet high on a small 75- by 
150-foot lot. It would represent about 110 cars of common lumber. 
It would represent about 55 or 60 cars of siding or flooring. 

So when you talk about either the $500,000 or the 5 or 4 units, you 
are dipping into a great many of our people specifically. 

I would like to point out that Secretary Mitchell’s proposal, Sena- 
tor, is just as unrealistic, because he would say that if we have a 
couple of little yards with an interstate river running between them, 
that they are subject, whereas the large unit or the large model chain 
within the same State would not be covered. 

Senator Doveias. But suppose we added to Secretary Mitchell's 
coverage proposal another qualification to the effect that the inter- 
state chain must have (a) a minimum number of units, and/or (6) a 
minimum volume of total sales. 

Would you still object to that? 

Mr. Manin. Oh, yes. Because as I pointed out, if the Senator 
will recall, we view this as a matter of losing an arm. You are asking 
zne, Would you prefer to have it chopped off an inch at a time or all 
at once. We are against losing the arm. 

Senator Dovetas. In short, you are opposed to any extension / 

Mr. Manin. That is correct. In short, we trust that the exemp- 
tion will be preserved. We submit to the committee that the same 
considerations that led to the original exemption of retail establish- 
ments prevail equally today, and we request that our retail dealers 
not be denied this long-recognized exemption. 

Senator Doveias. Thank you very much. 

Perhaps it is appropriate, since the question as to the attitude of the 
administration has been raised, to read from a transcript of President 
Eisenhower’s press conference on April 27, last Wednesday, in which 
he was asked a question about the minimum wage, and the President 
replied as follows: 

We decided that 90 cents was a good, round figure which would be over and 
above that, and for this one reason, I mean, we said it should go higher, but 
we wanted to put our emphasis of cost on the spreading of this minimum wage 
rather than raising it, because the minimum wage today in an covered industry 
affects very, very few people, but there are many, many thousands that are not, 
I mean, who are not covered by the minimum-wage field at all. We would like 
to see a spread rather than just the rise, because we don’t think the rise is so 
meaningful. 

This is from page 12 of the New York Times for Thursday, April 
28, 1955, which indicates therefore that the administration favors the 
extension of coverage and that Secretary Mitchell was not making a 
misstatement in stating that this proposal has the approval of the 
administration. 

Senator Gotpwater. That is the New York Times? I think that 
follows up pretty much what he said in his message. He doesn’t 
make any specific reference there to the retail trade or to anything 
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that Secretary Mitchell said. I think he just says in there what he 
said in his message. I think what he said in his message was under- 
stood by everybody. 

Senator Doveias. The next witness will be Northwestern Lumber- 
men’s Association, an old friend of ours, Mr. Joseph ‘T. King. 

Mr. King, we are very glad to see you again. You have appeared 
before numerous committees which I remember, one you have always 
been most capable and courteous. We are very gli id to welcome you 
liere this morning. 


STATEMENT OF JOSEPH T. KING, COUNSEL, NORTHWESTERN 
LUMBERMEN’S ASSOCIATION 


Mr. Kine. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, 1 am submitting a 
statement. I would only like to make a short remark. I am appear- 
ing on behalf of the Northwestern Lumbermen’s Association. ‘They 
are not a part of any national group, but we join with the other retail 
groups In opposing ‘the extension of cover age. 

Our reasons for opposition are based upon practical rather than 
academic considerations. I hope the members of the committee will 
read the testimony which I am submitting, without oral comment. 
1 am doing this to save the time of the committee and out of deference 
to those who wish to ex ‘(press themselves orally. 

If the members of the committee have any questions, I will be glad 
to answer them. 

1 think that our testimony cites some practical examples that will 
support Mr. Mahin’s statement. I can say that the group I represent 
are heartily in accord with Mr. Mahin’s testimony. 

Senator Doueias. Thank you, Mr. King. We will read your state- 
ment very carefully. Thank you very much. This will be made a 
part of the record, of course. 

(The prepared statement referred to is as follows:) 

My name is Joseph T. King. I am appearing as Washington 
counsel for the Northwestern. Lumbermen’s Association. This asso- 
ciation represents approximately 2,300 retail lumber dealers located 
in the States of Minnesota, Lowa, and North and South Dakota. 

The members of this association are opposed to any change in the 
provisions of section 13 (a) (2), which presently exempts them from 
the minimum-wage and maximum-hour provisions of the Fair Labor 
Standards Act. 

Since there are few metropolitan areas in these States, most of 
these dealers are located in small communities. Their principal cus- 
tomers are homeowners and farmers. According to the latest avail- 
able Census statistics (1948 Census; 1954 Census figures not available 
until latter part of 1955), the 2,584 retail lumberyards in these four 
States in 1948 employed 12,900 persons. 

Their total sales in round figures amounted to $277,500,000. Based 
on these figures, the average establishment had five employees and a 
sales volume of $107,500, or $21, 000 per employee. By any standards, 
we can safely say that the average lumber yard in these areas is a 
small enterprise. 

Dealers located in the larger metropolitan areas operate under union 
contracts and compensate their employees well in excess of the stand- 
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ards established by the wage-and-hour law. Those in the smaller 
communities do not operate under union contracts, but they also com- 
pensate their employees well in excess of the requirements of the 
wage-and-hour law. 

They employ skilled and unskilled labor, highly competent salesmen, 
clerks, and truck drivers. In order to obtain and hold the quality 
of personnel needed in this type of retailing, they must compensate 
their employees well. 

The compensation paid their employees must be competitive with 
that paid by manufacturers and other trades in the area. It would 
be ridiculous to contend that the members of this association are 
unable to pay the minimum wage. In some isolated instances, how- 
ever, it might be questionable whether some employees would be re- 
tained if they had to be compensated at the rate of $1 or more per hour. 

I am referring to those isolated cases where, through no fault of 
the employee, his salary cannot be justified economically. This type 
of employee feels that he has a useful service to perform, and the 
fact that he is employed gives him a sense of usefulness. 

The concern of these lumber dealers about losing their retail ex- 
emption is not very different from the concern of retailers generally. 
This concern stems from the retailers’ inability to follow the involved 
and intricate rules and regulations made necessary by the very nature 
of the law and the interminable fear that they will be confronted with 
claims or lawsuits, because they failed to anticipate new rules, regula- 
tions, or court decisions. 

Even if they were able to comprehend the law, the cost of compliance 
would in many instances be economically prohibitive. Detailed 


record-keeping and the necessity of pres on top of involved and 
1e 


intricate regulations is costly. In spite of the growth of chain opera- 
tions in the distribution industry and the integration of manufactur- 
ing with distribution, the large bulk of retailers still fall within the 
category of small business. 

Wage and Hour Interpretative Bulletin Part 778 deals with the 
single question of overtime requirements. This bulletin lists nearly 
90 topics as to which an employer must familiarize himself and keep 
currently advised. 

To illustrate how confusing this law has become, I would like to 
mention a few of the 90 topics listed in the table of contents on this 
one phase of the regulations issued under this law: 

Computing Overtime Pay Based on the Regular Rate. 

Regular Rate Distinguished From Minimum Rate. 

The Regular Rate Is an Hourly Rate. 

Employees Working at Two Rates. 

Methods of Inclusion of Bonus in Regular Rates; and How Deduc- 
tions Affect the Regular Rate. 

Under the topic “The Regular Rate Is An Hourly Rate,” there are 
5 subparagraphs. The fifth, which would apply to many retail lum- 
ber dealers with a small number of employees, is entitled “Salaried 
Employees—Irregular Hours,” and I would like to quote to the com- 
mittee the language of this paragraph: 

If an employee earns $46 per week with the understanding that the salary is to 
cover all hours worked and if his hours of work flucutate from week to week, 


his regular rate of pay will vary from week to week and will be the average 
hourly rate each week. Suppose that during the course of 4 weeks the employee 
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works 40, 46, 50, and 41 hours. His regular hourly rate of pay in each of these 
weeks is approximately $1.15, $1, 92 cents, and $1.12, respectively. Since the 
employee has already received straight-time compensation on a salary basis for 
all hours worked, only additional half-time pay is due. For the first week the 
employee is entitled to be paid $46; for the second week $49 ($46 plus 6 hours 
at 50 cents) or (40 hours at $1 plus 6 hours at $1.50) ; for the third week $50.60 
($46 plus 10 hours at 46 cents) or (40 hours at 92 cents plus 10 hours at $1.38) ; 
for the fourth week approximately $46.56 ($46 plus 1 hour at 56 cents) or $40 
hours at $1.12 plus 1 hour at $1.68. 

In the smaller communities, especially those serving farm trade, 
irregular hours for salaried employees is not unusual. If the weather 
is good for plowing or planting, or the crop is ready for harvest but 
there is threatened rain, the farmer does not stop these important 
activities because the grocer, the hardware merchant, the lumber dealer 
or the drug store has to close. 

The lumber dealer has a limited number of employees and cannot 
stagger his hours of employment to meet the demands of his customers. 
He schedules his opening and closing for the convenience of these 
customers. He is called on to make after-hour deliveries to take 
care of an emergency, such as lumber to repair a barn or a silo, or roof- 
ing material to take care of storm damage. 

| speak from personal experience, having at one time worked in a 
retail lumber yard. I also know from personal experience that it was 
not uncommon for employees to go swimming during the work day, 
when things were dull. 

In retailing, the relationship between the retailer and the employee 
is on a permanent basis. Both the employer and employee think in 
terms of weekly, monthly, or yearly salary. Hourly rates are used i: 
industries with sporadic employment. To inject the concept of hourly 
rates into the retail industry would tend to destroy this relationship 
and establish a trend diametrically opposed to the equivalent of a 
guaranteed annual wage. 

Proposals to bring the so-called large retailers under the act have 
been submitted to this committee. The Sec retary of Labor recom- 
mends that multiunit companies with establishments in more than one 
State, should be brought under the minimum-wage provision of the 
act, but remain exempt t from the overtime provisions. 

With all due respect for the Secretary of Labor, this, in my opinion. 
is a shotgun approach which will create inequities far beyond the 
benefits, if any, derived from such action. 

I have no knowledge of statistics on the number of retailers with 
multiunit establishment operating in more than one State. Whether 
the Secretary of Labor has such figures and the figures on the size 
and volume of such establishments, I do not know. It would seem, 
however, that such an approach should not be recommended without 
basie data to support such a recommendation. 

We do know that there has been a tremendous movement by retailers 
to establish themselves in the immediate vicinity of the consumer 
through branch operations. This is not confined to the large retailer 
alone. Very small retailers in the centers of metropolitan areas have 
been compelled to follow the lead of the larger establishments. 

The members of this committee, I am sure, know of m: uny such cases. 
For example, right here in Washington, Camalier and Buckley, the 
leather goods store on Connecticut Avenue, has recently opened a 
branch just over the Maryland line on Wisconsin Avenue. 
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This is happening in practically every line of retailing. Wheneve 
the principal trading area is near the State line and the residential 
area has developed on both sides, the situation repeats itself. We can 
be reasonably certain that there are thousands of small retailers that 
would be covered under the act by the Secretary’s proposal. 

In many areas of the South, Midwest and West, there are many 
small establishments that, by themselves, are not self-sustaining. 
These establishments are in sparsely populated areas and are serviced 
from a central establishment. 

I am sure the members of this committee, in traveling through the 
West, have noticed small lumber yards with such a small stock in trade 
that all of it could be loaded on one freight car with room left over. 
These branch yards stock only the major items, and the thousand and 
one other items they sell must, when needed, be shipped out from the 
main establishment. 

The main yard itself could not exist except as the mother hen to 
these small units or branches. The total operation of one of these 
so-called chains often would not match that of a medium-sized met- 
ropolitan yard. In many instances, the branches are located in more 
than one State, and would be covered under the Secretary’s proposal, 
while many metropolitan yards would be exempt. 

One other observation should be made with respect to the Secre- 
tary’s proposal. Under the present law, 48 percent of a retail estab- 
lishment’s dollar volume of sales can be sold and delivered into States 
other than the one in which the establishment is located. 

Under the Secretary’s proposal, a retailer with two or more estab- 
lishments, located in different States and having the same dollar 
volume, would be covered, regardless of the relationship between the 
sales of the main establishment and its branch or branches in other 
States. This retailer would be penalized for having local branch es- 
tablishments, rather than trucks. 

It has been proposed that establishments having an annual dollar 
volume of sales in excess of $500,000 be brought under the act. This 
would result in comparable inequities. 

For example, a jewelry store on Fifth Avenue in New York City 
could easily have a volume in excess of $500,000, with one employee. 
Yet a service establishment with 50 employees could operate with a 
dollar volume of less than $500,000. 

Competitive establishments under this proposal would be covered 
or exempt, depending solely on dollar volume. Establishments with a 
dollar volume that fluctuates below and above the $500,000 mark 
would be exempt or covered, depending on business conditions. 

Imagine the position of a retailer that normally does $300,000 vol- 
ume, and, because of an unusual project in his area, his business sky- 
rockets up to $550,000 that one year. In the rush of business, the 
wage and hour law would probably be the least of his thoughts. This 
retailer could be subjected to all kinds of claims because he forgot to 
convert his payroll from a salary basis to an hourly rate basis. 

What is big and what is little in the retailing industry, depends on 
the particular trade. Even within trades, it varies geographically. 

With the trend toward diversification of products handled by re- 
tailers, the familiar trade designations do not have the same meaning 
they did 20 years ago. This adds to the confusion as to what is large 
and what is small. 
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The foregoing is only illustrative of the many, many situations that 
would inevitably develop, should either of these proposals be adopted. 
We respectfully recommend that the retail exemption remain as 
amended by the Congress in 1949, 

Senator Doveras. The final witness of this morning is the repre- 
sentative of the National Restaurant Association, Mr. George R. Le- 
Sauvage, chairman of the Government Affairs Committee. 


STATEMENT OF GEORGE R. LeSAUVAGE, CHAIRMAN, GOVERNMENT 
AFFAIRS COMMITTEE, NATIONAL RESTAURANT ASSOCIATION, 
CHICAGO, ILL. 


Mr. LeSavuvace. | have made a digest of a long statement, so that 

will reduce my particular time, because I have brought here this 
morning two very small operators, one from Oklahoma and one from 
the State of Illinois, who will speak to you for just a minute or two 
apiece. 

| thought it might be helpful if you heard the two small operators. 

Senator Dovugias. We will be very glad to hear them. I see that 
Mrs. Mallergren comes from Petersburg, Ill., which is right next to 
New Salem where Abraham Lincoln spent his formative years, and 
she operates a restaurant where I have eaten many, many times. 

So we will be glad to welcome both of them, but particularly I would 
like to weleome my fellow-Illinoisan from the land of Lincoln. 

Mr. LeSavvace. I think from talking to her that she has absorbed 
some of Lincoln’s wisdom at the same time. 

Senator Dovenas. I am sure it would be very beneficial to all Amer- 
icans to spend some time at Petersburg and New Salem. 

Mr. LeSavuvace. My name is George R. LeSauvage. I am chair- 
man of the Government Affairs Committee of the National Restau- 
rant Association and am actively engaged in the restaurant business 
myself. Iam representing an industry in which more than half of the 
operators are small establishments doing less than $100,000 a year. 

The concensus in our industry is that the bill you are currently 
considering would immediately decrease employment in our industry 
and require an increase in prices to the consumer. 

In 1938, Congress recognized the wisdom of excepting our indus- 
try, and the 1949 amendments clarified that exemption. This is sound 
economic thinking for there are so many variables in our industry 
that minimum wages can only be determined fairly on a local level. 

Restaurants provide meals, uniforms, laundry, and lodging, and 
such benefits would have to be considered in setting a minimum wage. 
Further, the value of these benefits varies from community to com- 
munity. Tips are also a part of our wage picture, and they, too, vary 
from one town to another. 

It all boils down to the fact that only the individual States can 
and should determine wage levels in an industry such as ours, which is 
competitive only on the ‘Jocal level. Having served, myself, on five 
such wage boards in the State of New York, which incidentally 
brought in wage decisions which in every case were unanimous sly 

approved by C1O, AF of L, and our own industry, I know the efficacy 
72 su ch boards. 

. 662 proposes to amend section 13 (a) (2), the retail and service 

exemption, by only exempting employees in retail or service establish- 
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ments by an employer having not more than four establishments, and 
having a total volume of sales or servicing of not more than $500, O00, 

The exact intent of this exception is not clear to us. If it is to 
differentiate between large and small establishments and penalize the 
larger, it is based on a complete fallacy and the small operators in 
our industry are not for one moment deceived or deluded by it. 

The aa business man knows that if larger organizations are 
forced to pay higher wages, then he, too, will have to pay those wages 
or lose his employees to the larger companies. 

There is just as much competition for good help as there is for 
business. Far from protecting the small-business man, the language 
proposed, or any similar language to it, would force the small-business 
man into an insupportable position. 

In the restaurant industry, changing population centers, the trend 
to suburban shopping areas and the stile ineiit of great highways 
that route tourist traffic around cities, has already adversely affected 
the small-business man. Just look at the record. Restaurants in 
shopping centers and on throughways, particularly the latter, are 
invariably operated by large org: anizations. 

The small-business man is fighting for his life, and he is not lulled 
into any security by this purported exemption. The bills now con- 
sidered and the stand taken by the Secretary of Labor, Mr. Mitchell, 
on exemption may purport to aid the small-business man. They do 
not, in our judgment. 

There is no question that much of any proposed increase would have 
to be passed along to the public in the form of increased restaurant 
prices. There is a very strong resistance to price increases, and this 
would result in many of our customers e: iting at home, and industry is 
not in a position to take any further dropoff in volume. 

In fact, any drop would force many small establishments out of busi- 
ness and adversely affect larger ones. Business failures and sharp 
decrease in employment is the end-result. 

Further, do not forget that many of us are in plant-feeding opera- 
tions. Many of our customers there will not be affected by any increase 
in the minimum wage. The in-plant operator would be, and he would 
have to increase his prices. The working man who has not received 
a wage increase is not looking too kindly on an increase in his cost 
of livi ing. 

In conclusion, I call your attention to the fact that in the restaurant 
industry there are many standby hours that are unproductive of 
income. Currently our staff is kept on during the standby periods. 
We could not afford this practice if wage increases are forced upon us. 

It is our aim and interest to prevent inflated prices and keep em- 
ployment at a peak level. In order to maintain those two objectives, 
we recommend the exemption to the retail and service establishments 
under the present Fair Labor Standards Act be continued, and that 
no amendment be made to the existing law. 

Senator Doveras. Thank you, Mr. LeSauvage. 

Now would you like to have your formal statement printed ¢ 

Mr. LeSavvace. The formal one is filed. 

Senator Doveras. That will be printed. 

(The prepared statement of Mr. LeSauvage is as follows:) 

My name is George R. LeSauvage. I am actively engaged in the restaurant 


business. I am chairman of the Government Affairs Committee of the National 
Restaurant Association. 
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Our Association represents over 50,000 restaurants in the United States, and 
in addition 65 State and local restaurant associations have authorized us to 
represent them in national matters. Therefore, | am appearing before you on 
behalf of over 180,000 restaurants who between them do about SU percent of the 
total dollar volume of restaurant business. 

Included in this group is every conceivable type of public food service—table 
service restaurants, counter service, cafeterias, drive-ins, in-plant restaurants, 
department store restaurants, variety store, food facilities in national parks 
to name a few. Of this group over 90,000 are small-business establishments 
onsisting of a single restaurant doing an annual dollar volume of business of 
less than $100,000. 

As individual businessmen and as an association, we are vitally interested 
n and seriously concerned with the proposed amendments to the Federal wage 
and hour law you now are considering. We are firmly convinced that they 
will have a terrific impact on the restaurant industry, and therefore on the 
whole economic condition of our country. The immediate effect of this proposed 
legislation would : 

Decrease employment. 

2. Increase restaurant prices. 

Che bills now before your committee are in two categories—those which raise 
the minimum hourly rate, and those expanding the coverage of the act. We 
are primarily concerned with the latter. S. 662 and S. 779 in particular are 
designed to expand coverage of the act and broaden the powers of the Adminis- 
trator. 

In 1988 when the Fair Labor Standards Act was first enacted, the Congress 
recognized the wisdom of exempting “any employee engaged in any retail or 
service establishment the greater part of whose selling or servicing was in 
intrastate commerce.” This is just as sound thinking today from both a con- 
stitutional and economic viewpoint, as it was in 1938. 

When a purely local retail or service establishment as concerned, the problem 
of minimum wages and hours is a question each State can best decide for itself. 
This is particularly true where the restaurant industry is concerned. Con- 
ditions vary in our industry in each State—there is no common point of departure. 
In fact, often there are important variables right within one State. 

Let us consider some of those variables. Restaurants usually provide meals, 
uniforms and laundry, lodging for the men and women who work for them, 
in addition to their regular salary. Also, gratuities are a big portion of many 
restaurant employees’ income. 

Of course we grant that there are different schools of thought on the “tip 
question.” But we must be realistic about this and face the fact that the Ameri- 
can public insists on leaving a tip as a sort of “thank you” for good service. 

Many restaurants, knowing that tipping is controversial, have attempted at 
various times to eliminate tipping. In every instance I can recall, that attempt 
has been a dismal failure. “Tips” are evidently here to stay. 

Aside from the tip question—and the size of that is variable, depending on 
the custom of the section of the country—there are other variables. Meals 
are more costly in one State than another—in one community or another. The 
cost of uniforms varies even with the type of establishment. The cost of laundry 
varies, too. How, then, can a fair evaluation be blanketed on these items? It 
cannot be. 

What it boils down to is that only the individual States are in a position to 
evaluate and consider all these factors in arriving at a proper wage and hour 
law for their particular State. It is a lengthy task within the State; an 
interminable one at any other level. 

l am well aware of the task and the procedures before minimum wage boards 
in States, as I have served on these boards in New York State on five different 
occasions, the latest in 1953 when our current New York minimum was established. 

In New York the law provides for a separate board for each industry, because 
the different conditions existing in each industry are admitted. These hoards 
are composed of 3 members from the public, 3 from labor, and 3 from industry, 
and it is their responsibility to determine conditions within their particular 
industry. 

In the case of the restaurant industry, the New York board, of which I was a 
member, fixed a rate of 42 cents per hour for service employees (these are the 
meh and women who receive tips) and 65 cents an hour for nonservice em- 
ployees who do not receive tips. Employees in both classifications are furnished 
meals, 
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Representatives of both the CIO and the A. F. of L. approved the unanimous 
recommendations of the board on this differential, and on these minimum rates, 
In establishing these minimums, full consideration was given to the value of 
meals, uniforms, laundry, the effect of gratuities, and all other factors affecting 
wages. 

Evidence was heard so that complete and fair consideration could be given 
to the problems of our industry. It took several months of such hearings to 
reach this equitable solution. This conscientious attention is not, I am sure, 
peculiar to New York. Other boards in other States operate in the same manner, 
and the length of time required to set this minimum in our restaurant industry 
in just one State, points out the great difficulties and the length of time that 
would be required in establishing a rate on a broader basis. 

The matter of individual industry boards was not arrived at in New York 
through whim. In 1949, a committee on minimum wages, appointed by the 
State industrial commission was asked to study the following: 

Whether new legislation fixing a single minimum and overtime rate by statute 
for all workers, without provision for separate industry boards, should be substi- 
tuted for the present minimum wage law. 

After study, the committee was unanimously of the opinion that legislation 
fixing a Single minimum would be relatively inflexible and would fail to provide 
for varying employment conditions in the different industries of the State. Page 
3 of their report said: “It may be noted that of 830 minimum wage laws in similar 
jurisdictions * * * in the country the great majority like New York provide for 
the determination of minimum wages by industry wage boards or conferences 
after investigation and hearing.” 

On pages 4 and 5 of the report, the committee made the observation that “none 
of the persons and organizations consulted by the committee favored minimum- 
wage legislations fixing a statutory minimum and overtime rate for all workers 
without some provision for industry wage boards.” It was pointed out that 
under a single rate without industry wage boards, the State would lose in flexi- 
bility what it might gain in simplicity. 

Industry adjustments, the committee stated, were needed for such conditions 
as meals, lodging, tips, different skills of workers, regularity of employment, and 
others. 

Concluding the report, the committee said, “The committee is of the opinion, 
and it was generally felt by those consulted, that minimum working condition 
standards should be determined by industry wage boards consisting of repre- 
sentatives of the industry affected and of the public.” (P. 5.) 

This detailed study points up the impossibility of fixing a single uniform rate 
for the retail and service trades that would be equitable throughout the country, 
and that the correct solution is to permit the various States to handle their mini- 
mum-wage problems as they best see fit on those industries that are purely local 
in character. 

Further, the original intent of the national minimum-wage law was at least 
in part to achieve a leveling of costs across the country in order to establish an 
equitable basis for competition. Let us examine that from the resturant indus- 
try’s viewpoint. 

Restaurants are not in competition across State lines. A restaurant man’s 
competition is not the restaurant in the next State or even in the next city. His 
competitor is right around the corner from him, right down the block from him. 

Joe Smith, who operates a small restaurant in Dayton, Ohio, serving home- 
cooked food, isn’t worried about the business that goes to a lavishly decorated 
New York restaurant featuring French food and rare wines. He is concerned 
with the business that goes to John Jones, over on the other side of Main Street 
in Dayton, who is operating a small restaurant serving home-cooked food. Joe 
and John are the fellows that have common problems, and the legislative juris- 
diction that governs them is only fair to them when it is handled locally. 

When Congress amended the Fair Labor Standards Act in 1949, it did so 
after very extensive hearings. These hearings brought to light defects in lan- 
guage used in the 1938 law. These hearings also brought to the attention of 
Congress departures by the Administrator of the wage-and-hour law from the 
original intent of Congress. 

Many of these defects and ambiguities were cured as a result of the amend- 
ments adopted in 1949. It is now noted that some of the proposed amendments 
before this committee go back to that language and the ambiguities of the 
original law. For example, S. 662, page 2, section 3, line 13 proposes to strike 
out the language “or in any closely related process or occupation directly essen- 
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tial to the production thereof” and insert in lieu thereof “or in any process or 
occupation necessary to the production thereof”. 

This older language was the cause of great uncertainty as no one could deter- 
mine whether he was covered or not covered by the 1938 law. The 1949 amend- 
ment clarified this situation by use of exact language easily interpreted. To 
go back to the original language would undo all the clarification so painstakingly 
achieved in 1949. 

S. 662 also proposes to amend section 13 (a) (2), the retail service exemption, 
by only exempting “employees in a retail or service establishment by an 
employer having not more than four establishments and having a total annual 
volume of sales or servicing of not more than $500,000." 

The exact intent of Congress on this exemption is not clear. If it is the 
intention to differentiate between large and small establishments and penalize 
the larger, it is based on a complete fallacy and the small operators in our in- 
dustry are not for one moment deceived or deluded by it. They know exactly 
what would happen. 

Let’s suppose that several large establishments, each with a number of out- 
lets all in one city, are required to comply with the proposed Federal wage-and- 
hour law. They would then be forced to pay high rates and time and a half. 

What would happen to the other restaurants in that same city that are 
theoretically still exempt? The answer is simple and completely obvious to 
the small-business man. He would lose his best employees to the large establish- 
ments if he did not immediately meet the same wage and hour level. 

You gentlemen know that widespread publicity in newspapers, radio, and 
TV, to say nothing of the grapevine, would spread the news in nothing flat. The 
small establishments would have only one out, to meet competition in the job 
field, and few of them could support such a step. Instead of protecting the 
small-business man, it would put him in an insupportable position, and the 
end result is that big business would grow bigger. 

This is already a problem to the small operator. It is a known fact that popu- 
lation centers are changing character. There is a move away from the center 
of town. The new suburban shopping center is daily becoming a more com- 
mon sight. And who is it that opens the restaurants in those centers? The 
large business organizations. 

The modern thruway further diverts traffic from the city, and the small- 
business operator suffers because thruway restaurants are part of large busi- 
ness organizations. The small restaurant is already fighting for its life. And 
the small restaurant owner is not lulled into security by what purports to give 
him exemption. 

On the contrary, he is alarmed. He knows that, while he might be legally 
exempt, practically he would not be. He is already worried about competition 
for customers. Give him competition in the labor market, and you have really 
put him on the spot and put another barrier in the road of every man who is in 
business for himself. 

While my statements have been directed to S. 662, they apply equally well to 
the suggestion of Secretary of Labor Mitchell when he suggested extending the 
minimum wage, but not overtime, to multi-State retail and service enterprises 

Each individual State is well aware of the problems I have outlined. Each 
State knows where population changes, thruways, and other features of our 
modern life are affecting business. The States are the only equitable place for 
a solution of the minimum-wage problem. 

Aside from these practical aspects of what purports to be an exemption but is 
not, the question of constitutionality of this type of exemption has been raised 
by many. It is difficult to see how dollar volume could ever be the yardstick by 
which we determine whether or not a retail or service business is in interstate 
commerce, and whether or not the Federal power to regulate commerce among 
the several States could be predicated on dollar volume or number of outlets, 
when the particular business is purely local in character and wholly intrastate 

Your committee is, no doubt, well aware of the high mortality in the restaurant 
industry. It is an established fact that over 50 percent of the restaurants open- 
ing in any given year close up before the end of the year. The moment restau- 
rant prices are out of balance with what it costs to prepare food in the home, 
restaurant volume drops at once. 

And if restaurants are not exempt under the Federal Standards Act, that dan- 
gerous imbalance will be created. Currently it is not unusual that out of every 
dollar of income a restaurant takes in, it pays 30 to 35 cents in wages. Increase 
that and there is only one thing that an industry operating on a high of 2- or 3- 
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percent profit can do. That is to pass a large portion of that increase on to the 
consumer. 

Surveys of the restaurant business show that volume has declined 15 to 20 
percent, due mostly to 15 to 20 percent dropoff in dinner business. To the res. 
taurant man that fact is a signpost of danger. It means that people are eating 
at home. To further increase the cost of business and thus increase prices, 
would further decrease the volume. And any drop in volume means a propor- 
tionate drop in employment in our industry. 

These are additional and urgent reasons why restaurants and retail service 
establishments should be specifically excluded from coverage of any Federal 
Wage and Hour Act. This problem should be left solely to the individual States, 

Section 11 (c), page 16, line 8, of S. 662, further authorizes the Secretary of 
Labor to supervise the payment of unpaid minimum wages and unpaid overtime 
compensation owing to any employee * * * and to bring suit for recovery of 
such claim. 

Even if retail and service establishments are exempt under the proposed bill, 
we, as an industry, would be opposed to the delegation of power. It makes a col- 
lection agency out of an executive branch of our Federal Government. 

If this procedure is adopted in one instance, it opens the door to the same 
procedure in other situations. Under the patent laws, for example, should we 
change our laws so that a branch of our Federal Government can sue for damages 
on patent infringements? 

We believe not. The recovery of money in both cases is a civil matter and 
should be treated as such. Injunction proceedings are available under the present 
FLSA to enforce compliance. ’ 

The proposed bill S. 662 also contemplates amending the Portal to Portal Act 
of 1947 by changing the statute of limitations from 2 years to 6 years. Certainly 
the 2-year limitation under the Portal to Portal Act is ample time to give any- 
one to bring a lawsuit. A longer time just adds uncertainty and confusion. 

The restaurant industry has a threefold obligation—to the public, to em 
ployees, and to owners and operators of public eating places. There are 70) 
million customers who are affected by what affects our industry. Of that num- 
ber, many depend for at least one meal a day on an inplant feeding operation. 
Many who eat in inplant operations are not going to benefit by any increase in 
the minimum wage because their wages are already above that minimum. 

But the inplant operator will be affected, and he must do what every other 
member of the restaurant industry must do—raise prices. Can you picture the 
immediate chain reaction that this sets up? I am sure I do not need to spell 
out for you the dissatisfaction that the average workingman using the facilities 
at an inplant operation will feel. The inplant operator will be right in com- 
petition with the home-packed lunch. His dollar volume falls accordingly, and 
with it the number of employees that he can support. 

There is a tendency among some people to divide our population into three 
classes when talking about business. They speak of “the consumer,” “the 
worker,” and “the owner.” This is a fallacy, for every man and every woman is 
actually all three. 

At some time in every day the worker becomes a consumer, or the worker be- 
comes an owner as he deposits savings or invests directly in business. You can 
not help but affect consumer, worker, and owner in whatever you do. They are 
inseparable. They are one and the same. 

It is vital to our industry to hold the exemption we now have. Any temporary 
advantege to our employees under a proposed minimum-wage law would be 
promptly offset by immediate unemployment—widespread unemployment within 
our industry. And let me again emphasize that not one small operator is mis'ed 
or deceived by what seems to be an exemption for him. He’s been in business 
too long not to recognize it for what it is. 

As a service organization with a declining volume of business—a service organ- 
ization which at the moment is made up largely of small-business men and in 
which there remains at the moment one of the few opportunities for a man to 
hope to successfully set up a business of his own—a service organization that 
affects the economy of our country—it is impossible for owners or operators to 
absorb any further increase in costs. 

In conclusion, let me point out one other factor. In heavy industry or in nre- 
duction companies an 8-hour workday is productive for every 1 of the 8 hours. 
The employer is getting a day’s work for a duy’s pay. 





AMEND FAIR LABOR STANDARDS ACT OF 1938 893 


In the restaurant and retail service industry, business is not and cannot be 
eonducted in this same productive manner. There are many hours in every day 
that are completely unproductive of income. 

There is no way to regulate that income over the 8 hours. People will shop and 
people will eat at their convenience. This means that in the restaurant and 
retail service industries there are hours every day that are really standby hours. 
Hours that the employer is paying for and on which he gets no return. 

A restaurant may need 12 people from 11:30 to 2, and again from 5: 30 to 8. 
In the interim, one person would serve. If our exemption does not continue, 
some way must be found to alleviate this situation. Split shifts have never been 
popular with the workingman. 

The restaurant industry wants to prevent inflated prices and wants to keep 
employment at a peak level. In order to maintain these two objectives, we rec 
ommend that the exemption to the retail and service establishments under the 
present Fair Labor Standards Act be continued, and that no amendments be 
made to the existing law. 

Mr. LeSavuvaGe. I would like to call Mr. Frank Bacon, of Tulsa, 
Okla. 


Senator Doucias. Mr. Bacon, wiil you come forward? 


STATEMENT OF F. C. BACON, THE NATIONAL RESTAURANT 
ASSOCIATION, TULSA, OKLA. 


Mr. Bacon. I am only going to take up 2 minutes of your time, 
Senator. 

My name is F. C. Bacon. I come from Tulsa, Okla., where I oper: - 
the Kennedy Luncheonette, a very small place, 1214 feet wide by - 
feet long, and staffed by 6 employees. 

The buyer of what a restaurant has to sell never includes labor costs 
in the price of a meal. The only figure they see is what it costs them 
to produce the same item at home. This fact is one of the reasons 
popular-priced restaurants have been forced to accept smaller profits 
to a point where it gets dangerous. 

If wages continue to climb, even a 10-cent cup of coffee will be 
prohibitive, and you know how many legislators complained when 
coffee had to be raised in most operations. 

Banks and other large companies are opening employees’ lunch- 
rooms. Some give free coffee, others make a ridiculously low charge 
for food items rather than increase wages; yet restaurant operators are 
expected to compete with this subsidized operation, including the 
paper lunch sack from home. 

It cannot be done, and already is causing trouble in downtown 
areas. Any increase In wages means necessarily higher prices, less 
restaurants, less volume, and less jobs, because it will “add mi ny more 
bankruptcies to an already growing list. 

Statistics show that 90 percent “of Oklahoma restaurants operate 
with fewer than 8 employees. This is positively small business. Tulsa 
with 699 establishments, has 447 places with 5 or fewer employees. 

A paragraph in the statement given this committee by James P. 
Mitchell, Secretary of Labor, on Apr il 14 had this to say, and I quote: 

The floor under wages which this act provides must be arrived at so the 
tiinimum wage will be at a level which does not so adversely affect the lowest- 
paid workers as to om their employment or earning power, contrary to the 
act's objectives. 

Now, gentlemen, that is food for thought, because employment 
positively will be curtailed if restaurants are to be covered. Restau- 
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rants are purely local enterprises, mostly owned and operated by home 
folks like mom and pop. 

You are not fooling the little fellow one bit when you raise mini- 
mum wages, for only interstate operations—or establishments doing 
over $500,000 per year or having four or more establishments. It 
affects the little fellow even more so, and lessens his chance to survive 
and provide jobs for others. 

I urge the committee on behalf of small operators, to continue the 
retail and service exemption as it now exists In the present law. 

That completes my statement, Senator. 

Senator Dovetas. Thank you very much. 

Mr. Le Savuvace. Mr. Chairman, I would like to call Mrs. Louise 
Mallergren, Watkins Cafe, Petersburg, Ill. 

Senator Dovauas. As I said, I have eaten at this cafe many times. 
It is an extremely good cafe, and I look forward to the opportunity of 
coming back again. 


STATEMENT OF LOUISE MALLERGREN, NATIONAL RESTAURANT 
ASSOCIATION, PETERSBURG, ILL. 


Mrs. Mauiarcren. Thank you, Senator. 

May I say that it has been a privilege to serve you. May we do so 
again in the future. 

My name is Louise Mallergren. I operate a small restaurant known 
as Watkins Cafe at Petersburg, Ill. The population of Petersburg is 
2,300, and it is located 21 miles from Springfield, Ill. 

My restaurant seats 75 people and has 10 employees. I am very 


much opposed to the extension of minimum-wage coverage to restau- 
rants, even though the supposed exemption would ostensibly cover only 
operations that are larger than mine. 

Actually I would not be exempt, because I would be competing for 
good help with the larger operations in my town and in nearby Spring- 
field. 

In a town of 2,300, we have a limited labor market and to make 
this market smaller would work a hardship for me and people like me. 

First, if I tried to compete, I would have to get maximum efficiency 
from my workers. That means I would have to reexamine the wisdom 
of hiring elderly women who are unable to maintain top production. 

Also I would question continuing to give work to young high-school 
students who want to work to save for further education. They have 
neither the time nor the knowledge that I would need for maximum 
efficiency. 

Even after I tightened my payroll, I would still have to pass a cost 
increase on to my customers, and they would not like that a bit. I 
would lose customers very fast, and so would others in my position. 

My business has already had a drop-off in volume, and I am not in 
a position to make that up. I do not have facilities for expanding 
in other directions, such as bakery, takeout foods, and similar things. 

If restaurants are covered—no matter what type of restaurant—I 
would be covered in effect. To continue to operate, I would not only 
be faced with the situations I have just outlined, but I would also 
have to reconsider my present operational plan, that includes two free 
meals a day, and a bonus incentive plan. 
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Eleven years ago I took over my present restaurant. The girls 
didn’t know what a tip was, and w ages were low. We started a train 
ing program, we cect better quality food, and through the years 

raised wages, 

W e have even trained people who were eventually able to start out 
for themselves, or go on to bigger jobs. We have done this all on our 
own. 

Our competition is local in our industry, even though our competi- 
tors are chain-store operations. The small restaurant is, in effect, a 
training ground in many cases. We have to be. However, if we are 
forced to pay higher wages, we cannot continue our present pattern. 

Therefore, a law only “bringing chain stores under the Wage and 
Hour Act would be a meaningless exemption to the small operator. 
In fact, it would make the big, bigger, and the small, smaller, or 
perhaps even ext inct. 

I believe the fair way to handle the retail and service exemptions is 
to leave it as it now exists and permit each State to determine the 
question of minimum wages and hours on the basis of conditions that 
exist in ther own States. 

Senator Doveias. Thank you very much. 

Senator Goldwater ? 

Senator GotpwaTeR. I have nothing. 

Senator Dovernas. That concludes the witnesses for this morning. 
But since we have a few minutes extra, and since Mr. Jones has 
charged us with unfairness, I would like to say that if Mr. Jones 
wishes to take the stand and offer further testimony, we would be very 
vlad to hear him. 


Mr. Jones. Mr. Chairman, for the moment, at least, I think I have 
completed the things that I would like to say. 

Senator Doveias. Thank you very much. We wanted to give you 
every facility. 


STATEMENT OF RUFUS POOLE, COUNSEL, AMERICAN RETAIL 
FEDERATION 


Mr. Pootr. Mr. Chairman, I am counsel for the American Retail 
Federation. During the course of Secretary Mitchell’s testimony, | 
think you asked him on at least one occasion, possibly two, whether 
or not he intended to submit statistics and data in support of the ex- 
tended coverage into the retail field. 

I made a note of it and my note was to the effect that he did. To our 
knowledge, based on inquiries we have made of the clerk and counsel, 
no such information has been submitted. And my remarks are in the 
nature of a question. 

Is such information to come before the committee after the retail 
groups have submitted their statements ? 

Senator Doveias. May I say that we asked Secretary Mitchell to 
produce this material. He has, as I have said, submitted the drafts 
of coverage which he proposes. 

I have had the counsel for the committee include those in the tabu- 
lar analysis which we have made for members of the committee. 

Senator Goldwater has just been furnished with a copy. By the 
middle of the afternoon we expect to have 50 copies of this coverage, 
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and they will be available at the hearing table this afternoon. The 
Secretary has not, however, submitted statistics. 

This is not our fault, and undoubtedly they have been prepared 
at the Department of Labor. We will get in touch with them. 

Is there any representative from the Department here now? 

Would you inform the Secretary that a request has come from the 
Retail Federation for the statistical material to defend extended 


coverage? Would you ask him to get it up here at the earliest possible 
moment ? 


Mr. Wason. I shall do that, sir. 

(The material referred to appears in the statistical appendix as 
exhibit H.) 

Senator Dovenas. Thank you very much. 

If there are no other witnesses, we will adjourn until 2 o’clock this 
afternoon, when we are going to hear a series of State retail associa- 
tions. We will hear these in alphabetical order, starting with Florida. 

(Whereupon, at 12:08 p. m. the committee recessed, to reconvene 
at 2 p.m.) 

AFTERNOON SESSION 


The committee reconvened at 2:12 p. m. 

Present : Senators Douglas, McNamara, and Smith. 

Senator McNamara (presiding). The committee will please come 
to order. I want to announce that Senator Douglas will be in in a few 
minutes. He is chairman of the subcommittee, and I am merely acting 
for him in the interim. 


I would like to hear first from the Florida State Retailers Associa- 
tion, Mr. Davis, if he is here. 


We will be glad for you to proceed in your own manner. You have 
a prepared statement, I see. 


STATEMENT OF W. E. DAVIS, FLORIDA STATE RETAILERS 
ASSOCIATION 


Mr. Davis. Yes, sir. 

Senator McNamara. All right, sir. 

Mr. Davis. Mr. Chairman and members of the subcommittee, my 
name is W. E. Davis. Iam from Orlando, Fla. 

I am grateful for this opportunity to present the views of the Flor- 
ida State Retailers Association on revision of the Fair Labor Stand- 
ards Act. Some proposals pending before this committee would ex- 
tend coverage of the wage-hour law to multistate and large intrastate 
retail enterprises doing an annual business of $500,000 or more, or 
enterprises having five or more stores. 

Our organization believes that even though all of us are not to be 
covered in the beginning, that it will only be a matter of time before 
we will all be covered. In my own case, there is a possibility that 
next year, due to the fact that we are losing one of our main competi- 
tors, it is possible that we can reach a gross sales of $500,000 if we 
try real hard. 

The question is, do we want to try and go over the half-million 
hump when coverage would result in laying off employees, raising our 
prices, and reducing our profit ? 
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If retail stores are covered, it will be necessary to raise prices. The 
result is that neither the employee, the employer, nor the consumer 
has benefited by the increased coverage, not to mention those people 
retired on fixed incomes. 

[ am here to demonstrate to you, Mr. Chairman, and members of 
this committee, concrete examples why retailing is not readily adapt- 
able to Federal regulation, and how coverage of the retailers by the 
Federal wage-hour law would result in higher prices to the consumer, 
a reduction in the number of retail employees, and a considerable hard- 
ship to the retailer, himself. 

Retailing of merchandise is not done on an asse mbly-line method 
such as most businesses that now come under the act. The businesses 
now covered have a set pace at which to werk. These employees work 
at their peak performance during all of the 40 hours they put in each 
week, 

In retailing, the number of hours the stores have to be open depends 
on the desires and conveniences of the customers to shop. The time 
varies from day to day, season to season—depending largely on 
outside activities and weather factors. 

This change of pace in customers throughout the day leaves many 
hours in which half a crew would be sufficient to handle all the service 
needs. The result usually is a paid rest period with only the presence 
of the clerk being required. In retailing, we do not send the clerk 
home because it has rained and no customers are around. He is 
assured of his full week’s salary, regardless of weather conditions or 
available customers. 

Many branches of business today have already gone into self-service 
because their labor cost has reached proportions making it necessary 
tor them to find some way to cut down their overhead. They have 
found their best course to be self-service by which they are able to 
cut the number of employees with a resulting decrease in labor costs. 

The removal of our exemption with a resulting increase in labor 
costs will force more retailers to convert to self-service, which requires 
fewer employees. 

Our business has been built around the personal service we have 
given our customers. We take great pride in knowing and serving 
the customers personally, a our employees feel proud to have people 
wait for their personal attention. If our exemption is lost, we may 
be forced to go into self-service, and lose this personal service and 
relationship with our customers. 

The drugstore which we operate hires a personnel of 40 people. 
The payroll figured 20.03 percent of the gross sales. The above cost 
of wages would be consider ably higher if it were not for the fact 
that all four partners pitch in and help. 

None of the money represented by the payroll figures was taken 
out of the business by the partners. Should this act be revised to 
include our operation, it would be necessary to let a number of our 
employees out of work. A 90-cent hour, 40-hour week, would result 
in an increase of 26 percent, and any increase above 90 cents would 
result in a much larger percentage increase in labor costs. 

This figures does not include bonuses or commissions which we pay. 
This is based on our 1954 figures. 

Last year our gross sales were approximately nore Our net 
profit for the year was approximately $28,000. Each of the 4 part- 
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ners received, for 1 year’s work, one quarter share, or approximately 
$7,000. 

If the retail exemption was removed, our labor costs would be 
increased by approximately $18,000. If we continue doing business 
without increasing prices, the net profit based on the same sales will 
be approximately $10,000, which means that each partner will receive, 
for a year’s work, and his return for investment, a sum in the neigh- 
borhood of $2,500. Thus, gentlemen of the subcommitee, a number 
of our employees would be making twice as much money as we, the 
partners, are making. 

Many people who have retired on small, fixed incomes have found 
it to their advantage to come to Florida to live because of the lower 
cost of living. Should this act be revised, there will be an inevitable 
rise in prices to follow. 

First, industry and manufacturers now affected must raise those 
now making 75 cents an hour to 90 cents. This price increase will be 
passed on to the wholesaler and jobber, who have their increased cost 
added, Then comes the big jump—the retailer must really raise the 
price to take care of his increased cost. 

Where does this leave the people with the fixed income? The 
bookkeeping problem which would be created by removing our ex- 
emption would make it extremely difficult to keep correct records. 
For example: 

In my own store, some cosmetic firms pay the girls a commission 
over and above the salary we pay, which commission I rarely see or 
handle. Who would be responsible or how could anyone figure 
overtime on this? 

Our manufacturers put percentage money stickers on their mer- 
chandise. When the employee sells the item, he detaches the sticker 
and mails it in 7 his money. Here, again, is something I have no 
control over. I do not know which of my employees receives, or 
when the money is paid by the manufacturers. How can I figure 
overtime ? 

In conclusion, we, the members of the Florida State Retailers Asso- 
ciation, are opposed to the removal of the retail exemption from the 

“air Labor Standards Act. 

We believe the operations of a retail store to be local in nature and 
fear serious economic consequences to the consumer, our employees, 
and ourselves if this exemption is removed. 

Mr. Chairman, I received a telegram from the Florida Retail Furni- 
ture Dealers Association, asking my strongest opposition before you 
in opposing the removal of the retailers exemption. This I would 
like to submit for the record. 

Senator McNamara. That will be included in the record at the 
conclusion of your statement, if that is your desire. 

Mr. Davis. That concludes my statement, Mr. Chairman. 

Senator McNamara. All right. You concluded by saying that 
what you are concerned with is the extension to the retail business. 
That is the sense of your entire message. You mentioned minimum 
wages only passing in your statement. 

Is that your intent ¢ 


Mr. Davis. That the retail establishments be exempt from the law; 
yes, sir. 
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Senator McNamara. It might be construed that you are saying you 
would be opposed to the 90- cent minimum whether you are exempt or 
not: is that your position ? 

= Davis. No; I am not taking that position. We are not taking 

\y position on that particular point of it. 

Senator McNamara. I see. 

Mr. Davis. I mean that particular point there is a 20-percent in- 
crease, Whereas this other involves maybe 50-percent increases. 

Senator McNamara. But you are not particularly concerned with 
that. You just mention it in passing. 

Mr. Davis. Yes, sir. 

Senator McNamara. You are primarily concerned with opposing 
the extension of the coverage to the retail industr y? 

Mr. Davis. Retail establishments; } ves, sir. 

(The telegram referred to follows :) 


. 


Be advised that the Florida Retail Furniture Dealers in convention assembled 
have this date resolved unalterable opposition to the removal of retailers exemp 
tion from Federal wage-hour and minimum-wage laws. The association feels 
that the great diversity in types and conditions of retail employment make across- 
the-board minimum Federal standards a great threat to the retailer, employee, 
and public alike. We urge strongest possible opposition in your appearance 
before Senate committee. 

THE FLormpDA RETAIL FURNITURE DEALERS ASSOCIATION. 


Senator McNamara. We have a letter from Senator Bender, of 
Ohio, requesting that it be inserted in the record, and the statement by 
Mr. Paul Scholl, vice president of Cussins & Fearn Co., of Columbus, 
Ohio, who is president of the Ohio State Council of Retail Merchants. 

I will ask the reporter to make the insertion at this point. 

(The letter and statement are as follows :) 


Hon. PAUL DOUGLAS, 
Chairman, Subcommittee on Labor, 
Senate Committee on Labor and Public Welfare, 
United States Senate, Washington, D. ¢ 

DEAR PAUL: Mr. Paul Scholl, vice president of Cussins & Fearn Co., of Colum- 
bus, Ohio, and president of the Ohio State Council of Retail Merchants, had 
planned to testify before your committee next Monday ot 2 p. m. 

Business matters now prevent Mr. Scholl from coming to Washington at that 
time ; however, his testimony has been made available to me, and I should deeply 
appreciate your making it a part of the official record. 

Thanking you for your attention to this request, I am, 

Cordially, 
GeorGeE H. BENDER. 


STATEMENT OF PAUL A. SCHOLL, EXECUTIVE VICE PRESIDENT, CusSSINS & FEARN 
Co., COLUMBUS, OHIO, AND PRESIDENT, THE OHIO STATE COUNCIL OF RETAIL 
MERCHANTS 


Mr. Scnuoti. Mr. Chairman and members of the committee, my name is Paul 
A. Scholl. I live in Columbus, Ohio, where I am executive vice president of the 
Cussins & Fearn Co., operating 43 retail stores in central Ohio. I appear before 
you also in my capacity as president of the Ohio State Council of Retail Mer- 
chants, an organization of reatil merchants association at the State and local 
level in Ohio. 

Ohio merchants are opposed to a removal or compromise of the retail exemp- 
tion from paragraph section 213 (a) (2) of the Fair Labor Standards Act of 
1938, as amended. I wish to confine my remarks to that aspect of the problem 
before this committee. 

Retailing is a service business. A merchant stays in business only so long 
as he renders satisfactory service to his customers. This fact is especially true 
in these days of easy transportation and tough competition. If a merchant 
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has a good location, works hard, has the right merchandise, and renders better 
service than his competitor, he has the American chance to grow and prosper. 

It is vital to the future of our country that he retains that right; otherwise, 
we will follow the path taken by so many other nations, the path to state 
socialism ; the destruction, ultimately, of the system of free enterprise on which 
we, as a Nation, have grown and prospered. 

That retailing is a service business is emphasized by the known fact that 
customer traffic in retail stores is affected by many factors, including weather, 
which cannot be controlled, yet store service must be available to its customers 
at all times. Thus retailing, unlike the factory assembly line, cannot attain 
a smooth hour-by-hour production or sales schedule for its employees. 

A uniform set of pay rates, envisioned by removal of the retail and service 
exemption to the Federal Fair Labor Standards Act, would seriously affect 
this “service” character of retailing, especially in the smaller establishments 
which have little or no flexibility of adaptation. 

We firmly believe that the encouragement of small businesses is vitally nec- 
essary to the continuance of a sound national economy. It is the fear of Ohio 
merchants, and one which we feel is based on sound and logical reasoning, that 
the imposition of minimum wage regulations on our industry might well have 
the effect of forcing many smaller merchants out of business. 

The addition of the necessary recordkeeping requirements, the presence of 
more Federal inspectors in their stores, the requirement of making extra reports 
to a Federal agency; all of these may well be the “straw that broke the camel’s 
back,” that‘extra burden which will certainly and finally discourage many smaller 
merchants from carrying on in the face of these and other obstacles. 

Impact of an increase in the minimum wage and inclusion of the retail and 
service trades in the coverage of the Fair Labor Standards Act means that 
these added costs of doing business must be passed along to the consumer. This 
will be an inevitable result. It might very well contribute further to an infla- 
tionary spiral. 

Another economie fact that must be considered, it seems to me, is the regres- 
sion in commercial and industrial expansion that comes with high income tax 
levies: the difficulty surrounding these operations in their desire to grow and 
expand, and the increasing problem business and industry face in retaining 
sufficient earnings for expansion. We feel that further penalties attaching to 
the retail and service trades by the removal of the exemption in the Fair Labor 
Standards Act will contribute definitely to this already serious situation. 

Legislation of the type now under consideration by this committee would 
restrict the number of jobs available in retailing. The industry is presently 
able to provide part-time employment for hundreds of thousands of workers 
whose lack of experience and limited available time preclude them from other 
employment opportunities. This part-time work is an important supplement 
to the family budget and helps to raise the general standard of living, and 
should be encouraged, not discouraged by the passage of such legislation. 

Minimum wage laws, applied to retailing, fail to recognize basic differences 
between metropolitan areas and medium and small communities. Habits and 
customs of people vary widely between large cities and small communities; they 
even vary between cities of the same population. What is fair for a metropoli- 
tan store with large numbers of employees might not be at all reasonable for a 
small store in a small community with a very few employees. 

Suggestions have recently been made that only certain segments of the retail 
industry be removed from the exempt status at this time. It is our contention 
that the same basic principles apply to the small store as to the large, and to 
the large store as well as to the local store of a multiunit retail operation. 

So far as the fundamental arguments with a broad industry application are 
concerned, my final point concerns the undebatable fact that retailing is essen- 
tially a “local” business. Regardless of its size and /or its affiliation with other 
stores through ownership or membership in voluntary buying groups, a store 
must adjust itself to conditions in the specific shopping area in which it is 
located. 

Its wage scale must be competitive and fair for the work performed, in the 
light of experience, availablity, and skill of the worker; and in consideration 
of other factors such as employee benefits, employee discounts on purchases. 
attractivenes of working conditions, etc. Much is made in the public press these 
days about an economic phenomenon known as the “guaranteed annual waze.” 

Retail employees know all about this—they have had a guaranteed annua! 
wage for years. It is only one more reason for their exemption from the mini- 
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mum wage provisions of the Fair Labor Standards Act, an exemption which 
we believe equitable, just and practical, and one which should be continued. 

Senator McNamara. Next on our list is the Illinois Federation of 
Retail Associations. We are going to ask to pass them at the request 
of the chairman for a few minutes. We have information that he is 
on his way over and would like to be present because he is very much 
iterested in your problem. : 

So out of turn, we will call the Louisiana Retailers Association, Mr. 
Gallagher. We have a copy of your statement. You may proceed in 
Ve ur OoWn Manner, 


STATEMENT OF DEAN GALLAGHER, EXECUTIVE VICE PRESIDENT, 
LOUISIANA RETAILERS ASSOCIATION 


Mr. GatnacHer. Mr. Chairman and Senators of the Subcommittee 
on Labor of the Labor and Public Welfare Committee of the United 
States Senate, my name is Dean Gallagher, and I am executive vice 
president of the Louisiana Retailers Association. Also I am Loui- 
siana State chairman of a duly constituted organization of retail and 
service trades associations formed to opposite coverage of retail and 
service trade establishments under the wage-and-hour provisions of 
the Fair Labor Standards Act. 

The Louisiana Retailers Association is composed of approximately 
3,000 regular members representing all types of retail stores in all 
parts of the State. Our affiliated membership of retail associations 
places the total number of retail establishments represented by our 
association at approximately 6,000 retail stores. 

The Louisiana statewide committee of retail and service trades 
associations, Which I mentioned before, represents approximately 
16,500 firms out of a total of approximately 32,000 retail and service 
trades establishments located in the State of Louisiana. I am author- 
ized to speak for each of the above organizations. 

1 would like to bring to your attention a further breakdown con- 
cerning the membership of the Louisiana Retailers Association. 
According to our best estimates, 85 to 90 percent of our membership 
has an annual sales volume of less than $500,000, and of this number 
75 percent sell annually less than $100,000 in merchandise. 

At the annual meeting of the Louisiana Retailers Association held 
in Monroe, La., on February 9, the members present unanimously 
voted to oppose coverage of retailers and service trade establishments 
under the wage-hour provisions of the Fair Labor Standards Act. 

The reasons for this position will be stated further on in this testi- 
mony. Subsequently, we brought before our membership, by means 
of mail, the testimony of the Secretary of Labor, the Honorable James 
Mitchell, that retail chain stores which have interstate operations 
should be covered, and several other proposals, one of which suggested 
a cutoff of coverage eliminating from coverage of the FLSA retailers 
having an annual volume of sales of less than $500,000, and there was 
io change in the position of our members. 

I submit for your consideration that the position taken by our mem- 
bers in being opposed to any coverage of retailers under the wage- 
hour provisions of FLSA is significant, as the proposals submitted 
to them would eliminate from coverage a vast majority of our 
members. 
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The principal reason given by our members for taking this posi- 
tion, which has been repeated many times, is that coverage of a por- 
tion of retailers actually means coverage for all. If a portion of 
retailers—namely, chain stores or large retail firms—were covered 
under the wage- -hour provisions of F LS: A, it would become necessary 
for all retailers to pay the same wages as those covered or have in 
their employ discontented help. 

The fact that the small retailer cannot pay the present minimum 
wage was a major consideration of the Congress in 1949, and it has 
been generally agreed that such is the case. Legislating a portion of 
retailers under the Federal minimum would, in effect, force all re- 
tailers to operate on the same wage-hour basis. Many of these small 
stores eoatl have to go out of business, and those which were left 
would, of necessity, have to cut their present forces to a minimum, 
thereby causing widespread unemployment of retail employees. 

In submitting reasons why the Louisiana retailers and_ service 
trades establishnients are against any extension of coverage of the 
wage-hour provisions of the FLSA, I will be repeating what has 
been said many times before. This is natural, however, as there is 
no appreciable difference between the operations of a New York re- 
tailer and a Louisiana retailer. It is all a matter of degree. The op- 
erations being similar, the reasoning must, of necessity, “be similar. 

Any legislation to remove or seriously modify the retail exemption 
in the Fair Labor Standards Act will, in many places, bring on one or 
combination of these results, (a) increase consumer prices; (0) cur- 
tail retail services; (¢) decrease job opportunities. 

The public should be given primary consideration in any legisla- 
tion. In legislation affecting retailing, consumers should be consid- 
ered first. The elimination of or a substantial change in the retail 
exemption in FLSA would increase the cost of distributing consumer 
goods materially. 

In all sections, changes in FLSA would at least require curtailed 
customer services. These changes which would accompany loss of 
the retail exemption by raising wage rates without increasing pro- 
ductivity will not help consumers buy more goods and will tend to 
contract, rather than expand, the economy of the country. 

Retailing is a service business. Store hours are determined by cus- 
tomer needs and demands. Customer traffic in retail stores is affected 
by many factors, including the weather, which cannot be controlled, 
yet store service must be av: vailable to all customers at all times. Thus 
retailing, unlike the factory assembly line, cannot attain a smooth 
hour-by-hour production or ‘sales schedule for its employees. For this 
reason, the maximum-hour provision should not be applied to retail- 
ing. 

It is the retailer’s job to sell everything that is produced on the 
farms and in the factories of our country to the people—to consumers. 
He must do the job as efficiently and as economically as possible 
without unnatural economic interference. Legislatively induced in- 
creases in distribution costs, unaccompanied by increases in produc- 
tivity, will decrease the quantity of consumer goods which will be used, 
thereby adversely affecting producers of farm and factory products. 

In our competitive, free economy, the consumer, irrespective of resi- 
dence, is assured fair prices, good assortments, and the level of serv- 
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‘ce demanded. The benefits of improved products, lowered produc- 
tion cost, and the efficiencies of distribution are passed on to the con- 
sumer and thereby induce the sale of more goods. and a raise the 
veneral standard of living. Application of FLSA to retailing would 
decrease services and increases prices artificially. 

Average retail employee earnings have risen proportionately to 
employee earnings in covered industries. Absence of coverage under 
the FLSA of retail employees has not caused employee earnings to 
lag materially. Wage rates continue to rise in spite of a leveling off 
of sales and increases in other operating expenses. During the first 
half of 1954, retail employee average weekly wages increased 4.5 per- 
cent over the same period in 1953, 

Retailing is able to provide part-time employment for hundreds of 
thousands of workers whose lack of experience and limited available 
time preclude them from other employment markets. This part-time 
work is an important supplement to the family budget and helps to 
raise the general standards of living. Legislation to increase starting 
rates would restrict the number of such jobs available because it would 
result in the curtailment of some customer services. 

A uniform Federal minimum wage, or a Federal minimum differ- 
ence in different sections of the country, fails to recognize basic differ- 
ences between metropolitan areas and medium and small communities. 
Habits and customs of people vary between large cities and small 
communities; they even varv between cities of the same size. Eco- 
nomie needs and living conditions differ. Accordingly, there can be 
no Federal minimum wage pattern that is equitable and practicable 
for all retailers in all communities. 


The elimination of the retail Senge would have an immediate 


impact upon all payroll costs, not only with respect to those directly 
affected, Dut all the way up the line, distorting established wage dif- 
ferentials and resulting in ultimate increases in all prices. 

The basic staff of retail stores is hired by the week and paid for the 
period worked. Retail employees are not sent if it rains or if the 
store is not busy. ‘This requires retailers to pay employees for hours 
worked from which little productivity can be expected, but during 
which operating expenses continue. Legislation to bring retailing 
under FLSA, which was written to apply to factory situations, could 
cause a major disruption in retail practices. 

Under the United States Constitution, the Federal Government is 

intended to be a government of limited powers and duties. President 
Eisenhower has pledged himself to restore proper responsibilities and 
functions to the States. Yet, influential advisers within this admin- 
istration propose to inject the Federal Government further than ever 
before into the responsibilities of the States. 
_ Forces within the Federal Government appear to be seeking to sub- 
ject every employee in every State to the Federal wage-hour regulations 
whether engaged in interstate or intrastate activities. This area of 
Government regulations should be left to the judgment and discretion 
of the States. This is clearly a States right issue in which the Federal 
Government should not substitute its judgment for that of State legis- 
latures. 

Should the FLSA be amended as now indicated, we may expect that 
pressure will be applied to a succeeding Congress, to eliminate all 
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exemptions and further expand the powers of the National Govern. 
ment. 

Retailing is essentially a local business. Regardless of its size 
and/or its affiliations with other stores through ownership or member- 
ship in voluntary buying groups, a store must adjust to conditions in 
the specific shopping area in which it is located. Its wage scale must 
be competitive and fair for the work performed, in the light of experi- 
ence, availability, and skill and further, in consideration of other 
factors such as employee benefits, employee discount on purchases, 
attractiveness of work, and working conditions. 

The planned amendments to the FLSA to cover retail and service 
trades completely ignore the hard economic fact that a high standard 
of living has never been and cannot be successfully established by legis- 
lative action. The wage dollar varies as a real wage between geo- 
graphical areas, between large and small cities, between town and 
country. 

The farmworker may get housing, produce, eggs, milk as part of his 
compensation ; the retail worker receives a wide range of fringe bene- 
fits as well as purchase discounts, PM’s, incentive commissions, and 
sales bonuses, not usually available to workers in other industries. 

No legislation can bring an increase in real wages because prices 
must go up to pay the higher labor costs which are not based on 
increased productivity. 

The original theory of the FLSA was to prevent producers of goods 
for interstate commerce who paid lower wages from competing in 
commerce with those who paid higher wages. This is not applicable to 
retailing and service trades. The retailer or service-trade establish- 
ment in Maine or Louisiana who may have lower wage costs does not 
compete in the same market with those in California, with high wage 
costs. 

That is why industries local in character were exempted from the 
Fair Labor Standards Act. The entire philosophy behind the original 
FLSA would be changed by including retailing and service trades. 
Further, an attempt to minimize this departure from principle by 
exempting small merchants and service-trade establishments when in 
competition with larger ones in their localities would still produce a 
result contrary to that intended by the original Fair Labor Standard- 
Act. 

In view of the testimony presented herein, we respectfully request 
that this Subcommittee on Labor of the Senate Labor and Public 
Welfare Committee reach the conclusion in its consideration of this 
matter that retail and service-trade establishments should not be 
included under the wage-hour provisions of the Fair Labor Standards 
Act. 

Senator McNamara. Thank you, sir. This is a very fine statement. 
It apparently spells out our position. Do you have any questions, 
Senator Douglas? 

Senator Doveras. I would merely like to ask Mr. Gallagher if he 
would favor a minimum wage of any sort? 

Mr. Gatiacuer. We have never taken a position one way or the 
other. The question has never come to us because there has never been 
a minimum wage presented to the legislature. 

Senator Dovcras. What do you think your position would be? 
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Mr. GALLAGHER. We would have no objection. 

Senator McNamara. Thank you, sir. 

Senator Dougias. I received a letter some weeks back from the 
president of the Illinois Federation of Retail Associations asking that 
they be heard this afternoon, and of course, I was very delighted to 

ike provision for that. 

{ understand that Mr. Hartman is here representing the Illinois 
federation. Do you have someone with you, Mr. Hartman‘ 

Mr. Harrman. No, sir. 

Senator Doveias. We will be delighted to have you. Now, I have 
this letter from the president of the federation, Mr. Joseph T. Meek, 
asking that you be heard. If you have no objection, I will make it, 
is a matter of courtesy to Mr. Meek, a part of the record at this point. 

Mr. Harrman. Yes, sir. Mr, Chairman, Mr. Meek is very much 
occupied this week in Springfield. We have a tax matter before the 
committee there, and he regrets that he cannot be here, and he asked 
me to thank you for your many courtesies in the past, and your con 
tinuing courtesies. 

Senator Doveias. You have no objection to this letter being made a 
part of the record ¢ 

Mr. Harrman. Not at all. 

(The letter referred to follows :) 


ILLINOIS FEDERATION OF RETAIL ASSOCIATIONS, 
Chicago, Ill., April 11, 1955. 
Senator Pau, H. Dove.as, 
Senate Office Building, Washington, D.C. 

Dear SENATOR: I am writing you as chairman of the Labor Subcommittee 
which is soon to begin hearings on proposals to amend the Fair Labor Standards 
Act. 

Doubtless you will have many such letters, for retailing and the service 
occupations over the country are gravely alarmed over the possibility that the 
Federal Government might assume control over wages they pay, the hours their 
employees are worked and, indirectly, the conditions of work, too. 

My purpose is to ask that you grant the Illinois Federation of Retail Asso- 
ciations an opportunity to be heard before this committee at a time, of course, 
most suitable to you and your colleagues. 

We are endeavoring to determine which of our smaller merchant members 
can make this trip, if time is granted. If it is necessary to have a name to hold 
the spot, it is perfectly proper to insert mine. 

Inasmuch as you are our own Senator, your role as chairman of this com- 
inittee becomes doubly important. 

We hope, very much, that you will see fit to prevent extension of Federal 
bureaucratic powers across intrastate lines, into local areas where only hard- 
ship and chaos and dismissal of marginal employees can result. 

You know, of course, that the very principle of the minimum wage is ab- 
horrent to many of us. We believe that a wage is a price; that either should 
be based on productivity and supply and demand rather than on the whim of 
whichever political party happens to be sparring for power. We believe, too, 
that minimum wage is a cruel, heartless way of depriving many meritorious 
people of the precious right to bargain for the services they can give. 

[ hope you will grant us the time to appear. You cannot help but express a 
wonderment—as we do—that this effort to widen coverage under this act to 
each down into every hamlet, should stem from the Secretary of Labor of the 
Republican administration. 

It is only proof that the trend to nationalism knows no party. That we are 
all perhaps more anxious to satisfy the powerful than to remember the cruel 
effects of bureaucratic nationalism; the role of wages and price and the local 
ompetitive wage status and function of the merchant and the dry cleaner and 
restaurant owner who cannot forever be turning their potential customers 
on or off as if they were spigots. 

Please give my best wishes to Mrs. Douglas and your lovely daughter. 

Sincerely, JosepH T. MeEEK, President, 
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STATEMENT OF H. W. HARTMAN, ILLINOIS FEDERATION OF 
RETAIL ASSOCIATIONS 


Mr. Harrman. I, of course, am speaking for the Illinois federation. 
Tam a small retailer operating a limited-price variety store commonly 
known as a 5- and 10-cent store or var iety store. 

In Monmouth, Il., a city of approximately 10,000 population, in 
the heart of the Corn Belt of the great Midwest, we have, as competi- 
tors in our city the largest chain in our field, chain grocery stores, 
chain dry-goods stores and chains selling hard lines of merchandise. 

In all or any part of retailing is placed under a Federal wage-and- 
hour regulation, even though smaller merchants would be exempted, 
we would certainly be obliged to abide by all of the requirements of 
this regulation because of the fact that my direct competitor, the 
largest retailer in the variety field, would certainly be included along 
with many of the other chain operators in our city. 

This is also true of thousands of small ret: ailers throughout the 
United States. Retailing, at this time, is in no position to assume 
increased expenditures which would cert: ainly result from this pro- 
posed Federal regulation. Records show that the limited-price variety 
field, as a group, nationally turned in. the lowest net profit for the 
year 1954 in the recorded history of the operation of these companies. 

This regulation would cause increased expenditures which would 
have to be passed on to the consumer, and would definitely be infla- 
tionary. I have seen the average cost to sell in our business increase 
from about 8 percent of sales during the twenties to approximately 16 
or 17 percent for the year 1954. You will note that selling costs have 
risen much more rapidly than sales. These are national averages. 

Retail employees cannot be placed on a production-line basis with 
a predetermined daily output as is the case in many other fields of 
employment, such as manufacturing. Through the years, the Ameri- 

can public has demanded that ret tailers maintain long hours. In many 
cases, the retail employee or sales person is nonprodue tive the greater 
part of the workday, and the sale which pays that employee’s wage 
is made during the last half hour the store is open. 

Retail employees recognize these facts and, therefore, a limited work- 
week is definitely not adaptable to retailing. Limited- -price variety 
stores now employ many students of high-school and college age. 
Our field of retailing has been able to use these teen-agers for m: ny 
vears as certain phases of our operation do not require the responsi- 
bility which comes with maturity. Under Federal wage-and-hour 
regulation, many thousands of these adolescents will lose their employ- 
ment. Many States now have minimum w age statutes, and since retail- 
ing is strictly a local activity, Federal control of any part of retail 
operation w ould be a violation of States rights. 

The administration now in Washington has often given strong 
evidence of its belief in States rights, | and by word and deed has 
declared it is against extending the Federal arms of regulation and 
control into areas which properly belong under State, local, or private 
control. 

Matters essentially local in character, which are not expressly 
delegated by the United States Constitution to the Federal Govern- 
ment are reserved to the States and the people. Any Federal regu- 
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lation of retail operations would be an encroachment by the National 
(Government into a matter which is clearly one which falls to the 
responsibility of the States. | | 

Congress, 1n 1938, and again in 1949, wrote a specific exemption 
a retail and service industries into the original act, namely, the 

air Labor Standards Act, and more recently strengthened the retail 
exemption. I now quote from Retail News Briefs, the official bulletin 
of the Illinois Federation of Retail Associations, dated February 25, 


1955: 


Furthermore, the Congressman and Senator who votes for such a sweeping 
Federal control of wages, hours, procedure, is dealing with a situation of pro 
found political consequences. More than 5 million individual proprietors are 
to be affected if those who have forgotten freedom are to get their way. 

These proprietors will not vote on the side of the party that uses its top 
policy weight to swing this infringement on property rights. Bluntly, those 
who play with this exemption provision will strike an equally effective and even 
sharper blow at merchants in the South. 

This current situation is sufficient to make the third-party question one of 
major importance. If it be said that these millions have no place to go, if 
both political parties espouse this coverage, there is one place that these millions 
can stay; it is at home on election day. 

Retailing and service ranks may split on a minimum-wage idea. ‘The big 
fellow may say he will not oppose minimum wages at any level; that he is for 
the end principle. Let him. He has forgotten two things: The expense burden 
and the future of the little fellow in the little town and the fact that controlling 
wages by government is a very, very serious thing. 

A major proposal of the Fabian Socialists of not so long ago. 

There will be millions, too, who believe the worst is the long miles of Federal 
redtape, the everlasting changes of minds of those who have no investment 
hut a yen to stay in power. The regimentation, the details, and the Federa! 
inspections, looking beyond, there is also the complete domination and sub- 
mission which you give a man when he has your pocketbook and controls your 
future. 

We just hope we can awaken millions of Americans to the consequences of 
such a seemingly simple thing as striking out section 1602, the retail exemption 
of the Fair Labor Standards Act. 

Perhaps this lengthy comment may awaken associations, legislators, mer 
chants, and politicians. We hope it for the sake of some good friends for 
whom a no-place-to-go attitude on the part of thousands of voters might have 
really tragie results. 

Tomorrow you may call together 2 or 3 store executives to discuss some new 
goods, some buying policies, a bit of expense savings. May we suggest you eall 
them all in for their first briefing on the consequences of a 90-cent, $1, or $1.25 
iinimum, of a 40-hour week and of time and one-half based on top pay levels, 
of the mountains of redtape and control, that you remind them of one hard, cold 
fact: Once the exemption is removed, retailing and services, come panic or 
<ood times, the hard unyielding yoke of Government rule of the little man’s heart 
and his selling costs. The persistent comments of Secretary of Labor Mitchell 
that the coverage of the wage-hour law be greatly extended seems ample proof 
of the grave danger that the administration may be considering this step. Thus, 
t is that your comments to your Congressmen at this time might register 
materially. 

Perhaps our greatest need is not to concentrate on Congress, but on the mil- 
lions directly affected and the added millions who depend so much on expense- 
lightened, control-lightened distributive system to sell the goods and provide 
the job. 

Retailing has always approved earned, practical, productive wage increases 
aS proper purchasing power. It can never accept Government artificial domi- 
nation of this intricate element, neither for its customers, for its employees, or 
for itself. 


The Illinois Federation of Retail Associations speaks for over 40,000 
merchants in the State of Illinois. Nationally, more than 5 million 
individual proprietors would be affected by this proposed regulation, 
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The limited-price variety field contains some 8,000 variety stores in 
the United States. Ninety-five percent of this great horde of retailers 
are vigorously opposed to any form of F ederal | regulation. 

Our. country is what it is, namely, the greatest and most prosperous 
Nation on earth, because it was built on the principles of the free- 
enterprise system. For many years we have encouraged our people 
to rely more and more on Government for their security. 

Let us not deprive the coming generations of these florious privi- 
leges which have made it possible to build our great America. 

That ends my statement, sir. 

Senator Doveras. I want to thank you for your very sincere state- 
ment and for taking the trouble to come and testify. Have you read 
the testimony of Secretary of Labor Mitchell? 

Mr. Harrman. No, sir; I haven't. 

Senator Dovetas. I think I have stated it accurately when I said 
that he proposed to extend coverage for interstate retailing and service 
establishments which had outlets in more than one State. Do I take 
it that you favor that or oppose it? 

Mr. Harrman. We would have to oppose it, Senator, because I have 
those very people as my competitiors, and I can’t do any differently 
in a community than they can. I have got to do all the things that 
they do, as far as employment is concerned, in any operation in 
retailing. 

Senator Dovenas. You are aware that Secretary Mitchell testified 
that this extension of coverage had the approval of the administration ? 

Mr. Hartman. Well, I don’t know whether the administration had 
retailing in mind. I haven’t heard of any specific reference to retail- 
ing by the administration. 

Senator Dove as. Secretary Mitchell testified, and I put it in the 
record this morning, that the proposed coverage which he suggested 
had been recommended by the administration. 

Mr. Harrman. I don’t see how we can include it in retailing at al! 
unless we include all retailing, and I don’t believe anyone will agree 
that it can be extended to every retail operation in the country. 

Senator Dovetas. I think in justice to the administration it should 
be said that it was not to be extended to every retail establishment, 
but to those retail establishments where there are stores in more than 
one State owned by the same organization. 

In other words, the administration is proposing to extend the coy- 
erage to chain stores with outlets in two or more States. 

Mr. Harrman. That would be perfectly proper, sir, if we didn’t 
have those fellows as our competitors, and I speak of them with great 
reverence. I worked for one for 24 years. They are good, clean 

competitors, but if they are under the regulation, we are, too. There 
is no way out. 

Senator Doveras. So you oppose it? 

Mr. Hartman. Yes, sir. 

Senator Doveras. I think, also, to be fair to the administration, 
they have a provision that this is to apply only on wages and not to 
apply as regards hours. Would that remove your opposition ? 

Mr. Harrman. No, it couldn’t, because if it applies only to one 
phase such as wages, it would still affect us, because we are competitive 
with these same individuals whom you speak of. 
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Senator Doveias. President Eisenhower had a news conference last 
Wednesday. This morning I put some paragraphs of his statement on 
‘he record. He said the extension of coverage was more important 

in the raising of the minimum wage. 

So therefore, apparently Secretary Mitchell was speaking correctly 

len he said that his recommendation had the backing of the admin- 
stration. 

Mr. Harrman. Did he mention the word “retailing”? 

Senator Dovenas. He didn’t mention retailing, but he mentioned 
extending the coverage, and Secretary Mitchell had mentioned re- 
tailing. He did not disavow Secretary Mitchell. Does that change 
your idea about it ? 

Mr. Hartman. I would still be opposed to it. 

Senator Doveias. Even though President Eisenhower recommends 
+/ 

Mr. Hartman. Yes, sir. 

Senator Doucias. Are you in favor of a State minimum wage? 

Mr. Hartman. We have had one in Illinois. I think we will have 
another one again. We don’t have one. 

Senator Doveras. Do you favor the extension of coverage to retail 
trade? 

Mr. Harrman. If we must have a regulation, we would favor a 
State regulation over local; yes, sir. I wouldn’t say at this time I 
would. 

Senator Doveias. Thank you very much. 

Senator McNamara. I was interested in the point that the witness 
developed as far as politics are concerned. I think you gave the 
politicians some advice about how to proceed. We have testimony 
from employee representatives, and I guess I must have missed the 
point somewhere. It appears that there are about 40 employees, as 
an average, against lemployer. I didn’t get the political significance 
of your remarks in view of the fact that from a political standpoint 
they might be 40 to 1. 

What were you trying to develop at that point? I missed it, I 
vuess. 

Mr. Baiidad: That was in the quote from our organization, the 
bulletin, and, of course, I was not speaking of the relationship of the 
ratio between employer and employee. I was merely speaking of the 
» million retailers nationally plus the limited price man, and so forth, 
and it is a sizable group, and I believe they are more or less influential 
n many of their communities. 

Senator McNamara. I see. Thank you. 

Senator Doucias. As I stated this morning, we now have a number 
of copies of the proposed language for extension of coverage by the 
Secretary of Labor, and I am going to ask the secretary of “the com- 
mittee to put copies on the press table so that those of you who wish 
to have it may have it. 

Senator McNamara. The next witness we have is the Retail Mer- 
chants’ Association of New Jersey. Mr. Thomas. 

We have a copy of your statement. You may proceed in your own 
Way. 

Mr. Tromas. Thank you, sir. 
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STATEMENT OF HARRY B. THOMAS, REPRESENTING THE RETAIL 
MERCHANTS’ ASSOCIATION OF NEW JERSEY 


Mr. Tuomas. Mr. Chairman and members of the subcommittee, 
thank you for this opportunity to appear before you. 

My name is Harry B. Thomas. I own and manage the H. B. 
Thomas Co. of Keyport, N. J., which operates three stores located in 
Keyport, Keansburg, and Lakewood, N. J. 

I appear before this subcommittee as a working retailer represent- 
ing the Retail Merchants’ Association of New Jersey. That associa- 
tion is a federation of 180 retail divisions of local chambers of com- 
merce and local retail trade groups throughout the State. It, there- 
fore, brings to you the preblems of retailers of all kinds and sizes 
located in huge metropolitan centers like Newark and Jersey City 
and in smaller towns throughout the State. 

My primary purpose is to urge that the retail and service trades 
exemption in the Fair Labor Standards Act be retained as it is now 
written in the law. 

Other witnesses have or will undoubtedly give extensive testimony 
in support of this point of view. 

To conserve your time I will be brief, but this issue is so important 
that we retailers in New Jersey want very much to add our voices 
emphatically in asking that the retail and service trades exemption be 
unchanged. 

This is the first major point that we want to emphasize. Retailing 
is a local business. As a retailer, I do not quite understand the legal 
play on words regarding commerce, such as “in commerce” or “affect- 
ing commerce.” In actual fact, we retailers compete locally. 

It makes no difference to me as a local retailer or to the public 
whether several Keyport stores are part of large national chains, 
smaller 2 or 3 State chains, or are locally owned and managed. Each 
Keyport stores gets from its community the business which it merits. 

I think that I am typical of small retailers in that I respect the 
skill and merchandising judgment of large and successful retail com- 
panies, but I don’t want or need Federal or State wage-hour laws to 
protect me from their competition or any other competition. 

I buy much of my merchandise from a large buying organization 
which has thousands of small store affiliates like me, so I benefit from 
mass buying. I buy some goods direct from the manufacturers and 
some of it is bought from wholesale houses. This gives me speed, 
flexibility, and economy in my purchases. 

I am close to my operation. If I cannot have the merchandise 
my customers want at the price they are willing to pay, I do not 
deserve to stay in business. My chainstore competition sometimes 
beats me with new merchandise ; often I beat them. 

Sometimes they offer goods at prices below mine, but that lasts only 
until I hear about it; often I am able to feature merchandise at prices 
below my competitors’ regular prices. 

The point that I am trying to make is that in each community we 
retailers compete locally with every other store. We don’t see what 
difference it makes how big or how small the total business done by 


the company that owns the store against which we compete is on our 
Main Street. 
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Che fundamental concept that all of retailing is local has been 
«cepted since the Fair Labor Standards Act was first enacted in 1938 
It has been retained ever since and, as you know, the wording of the 
specific retail and service trades exemption was clarified and strength- 
ened in 1949 to stop administrative rulings which were being used 
to limit the exemption. 

Senator McNamara. I would like to interrupt you to call to your 

ttention the fact that we have the Senator from New Jersey, Senator 
Smith, with us now. 

Senator Smiru. Thank you very much. 1 came in to hear this. 

Mr. Tuomas. If a Federal minimum-wage and maximum-hour law 
is needed for manufacturers, it is to more nearly equalize the price 
of goods manufactured in different sections of the country but dis- 
tributed nationally. The retail function is different. All retailers, 
large, medium, and small buy merchandise from national or world 
markets but sell it locally. 

It is retailing’s job to sell all that is produced on the farms and in 
the factories of our great country—to distribute more and more mer- 
chandise to more and more people as efficiently as possible. 

Local conditions, applying equally to all competing retail stores, 
determine local wage rates. 

If this situation is upset by applying Federal wage-hour legislation 
to retailing or to some of retailing, the customers and the retailer in 
small communities will be hurt most. It must be obvious to you 
gentlemen that the customer traffic, in spite of universal parking prob- 
lems, is not as heavy in smaller towns as it is in large cities. 

The number of sales and the amount of business which can be done 
per employee hour is lower where customer traffic is less heavy. If 
retailing wage costs are to be increased substant ially by congressional 
action, and the universal application of even 75-cents, to say nothing 
of 90 cents or a dollar an hour, would require a very substantial boost 
in almost all but the largest cities, what is to be gained? Higher con- 
sumer prices must result. 

[ would like to reemphasize that particular point. I think it is the 
retailer in the small community who is going to be really hurt by this 
proposed legislation. 

Let me illustrate. New Jersey is known as a great industrial State. 
The average family income is relatively high. But New Jersey is 
also known as the Garden State with many rur ral, resort, and attractive 
suburban towns. Employment has been and continues high. Jobs 
are quite easy to get. 

Employees are not oppressed or exploited. They would change jobs 
if they were. Yet in New Jersey a 75-cents-per- -hour starting wage 
would upset the existing retail wage pattern in most areas of the State, 
ang 90 cents would be very difficult. to adjust to in all but very big 

‘ities and by the biggest stores. 

In Key port, a town of 5,000, the starting rate for retail employees 
is 60 cents an hour. In other communities the rate may be higher 
or lower, depending on local conditions. I can testify that my people 
seem to like their work; they stay with me and progress to higher earn- 
ings as their productivity increases. This is typical of other retailers. 
If you in the Congress raise our costs, we will have to do with less 
people and increase our prices. 
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Another major point to be emphasized and underscored is that any 
minimum-wage legislation which applies to some stores on Main Street 
applies to all. 

We small retailers who might continue to be technically exempt 
under proposed amendments to the wage-hour law will in fact be 
subject to it just as much as we would be if our stores were written 
into the amendment in capital letters. Consider why this is so. 

My employees are paid the going rate in our town, which, as | 
have said, starts at 60 cents. If a competing store goes to 90 cents an 
hour, I too must meet that rate. That means that new girls will have 
to be increased 30 cents an hour—50 percent. 

My other help too, my better and more experienced girls, will expect 
a similar increase. 

In our small town these girls are my friends and neighbors. What 
any other store pays I must also pay. This applies to all of my 30 
employees in my 3 stores even though they would be technically 
exempt. 

This same situation will face every retailer in New Jersey who is 
large enough to have any employees. There are thousands of these 
small retailers in our State. 

In the past we retailers have adjusted to gradually increasing wages. 
Prices have gone up along with wage rates—not as far but almost. 

Any legislation to make retailing subject to 75 or 90 cents an hour 
would be too much of a jump and would be too sudden. Prices will 
have to go up to cover these increased costs, but they cannot be raised 
quickly enough to cover this very big jump in wage cost. During this 
adjustment period, if we small retailers survive, we are certainly 
going to be severely strained and seriously weakened. 

We think that the customer, the public, the real boss of our con 
sumer economy, should be considered. So, too, should the farmers 
and the people working in factories whose jobs depend on the retail 
distribution of their products. 

Prices are stable. They will not remain so if retailing is to be sub- 
ject to the sharpest increase in going wage rates that has ever been 
proposed or seriously considered for any important segment of our 
economy. 

In summary, we emphasize that, regardless of legal technicalities. 
retailing is a local, a Main Street business. No law can be enacted 
to apply to a few retailers without affecting all who compete locally 
on the same Main Street. 

Don’t legislate for part of Main Street. Don’t do small retailers the 
mistaken favor of protecting them from their giant interstate com- 
petitors, because we small fellows don’t want and don’t need protec 
tion, and we don’t believe in discrimination—even against our com 
petitors. 

Any change in the existing retail and service trades exemption in 
the Fair Labor Standards Act will upset retail distribution and must 
be accompanied by higher prices for the public. Consumer prices are 
now stable. Let them stay that way. 

All retail stores, because they are local businesses pay locally fair 
and competitive wages. The long arm of Federal control and regula- 
tion is not needed on Main Street. Dynamic retail distribution is 
serving farmers, producers, and the public well. Don’t rock the boat. 
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And, Senators, don’t make second-class citizens out of us small 
retailers just because we are small. We can compete. We have been 
doing it. But we will certainly be put in the general classification, 
as | say, of second-class citizens if we are discriminated against. 

We urge that the present retail and service trades exemption in the 
Fair Labor Shenae Act be left unchanged. 

Thank you for permitting me, a small retailer, to talk to you for the 
ltetail Merchants’ Association of New Jersey. 

Senator SmirH. I have 1 or 2 questions I would like to ask Mr. 
Thomas who comes from my State of New Jersey, the Garden 
State of the United States. 

| want to ask you a couple of questions. 

Io your employees show any desire to have you raise their wages 
and have you accept a minimum-wage idea? Or do you think they 
are happy in their present setup, with the variations of the retail 
trade which I think we all appreciate, the differences in hours, and 
so on ¢ 

Are they happy or do you think they would like to see a higher 
wage? What is the attitude among the employees of the retail trade 
in New Jersey ? 

Mr. Tuomas. Senator, I have to be honest about this. It is inherent 
in all of us to want to make more money. I mean that just goes with- 
out saying. Now, the question is, Do the employees want a minimum 
Ww Pas 

1 don’t know. They never expressed it to me that they did. I sort 
of have the feeling that my own employees are fairly well satisfied. 
You see, we have an unusual situation in retailing in that we employ 
people, and then arrange the hours so that it is convenient for them. 
Maybe a woman has a couple of schoolchildren, so she might like 
to get off work at 3 o’clock. Another person maybe cannot work on 
Saturday, so we get a schoolgirl to come in. 

I think that as a group ‘they seem to be reasonably smiling when 
they come in in the morning. I think they are pretty well satisfied. 
We have moved our wages up as I mentioned steadily, regularly. We 
have some girls who have been with us a long time. I think if they 
were dissatisfied they would go somewhere else. 

And I know that a lot of our people just simply couldn’t find work 
anywhere else, Senator. It is added income. They are not the prin- 
cipal breadwinner of the family. They are supplementing the income 
of others. 

Does that partially answer your question ? 

Senator SmirH. Well, I assume that raising the minimum would 
probably require the adjustment of the differentials and the higher 
salaries so that there would probably be a raise all along the line. 

Now, the question is whether that would be to a point where it 
would cause unemployment. That is the thing we are trying to 
void; we are trying to take care of that. 

Mr. THomas. Now, it is going to cause unemployment for some 
particular people. There is no question about that. 

In other words, I have people working for me who are presently 
getting 65 or 70 cents an hour, but to maintain a differential and bring 
them up toa dollar and a dollar ten or better, I am going to be fighting 
pretty hard then. 
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My back would be to the wall to make my business show a profit. 
Some of those people are going to have to go. I am not going to like 
it. They are my neighbors. The elderly women I call Mrs. Jones or 
Mrs. Smith. And I just am not going to be happy about it. But 
some of those people are going to have to go because they will not 
measure up to that type of a wage. 

Senator Smitu. I gather from your testimony that it would apply 
probably to the other retail people in New Jersey in a position similar 
to yours? 

Mr. Tuomas. That is right, sir. 

Senator Smirn. Are you representing here the views of all of the 
retailers in New Jersey? You call yourselves the Retail Merchants ‘ 

Mr. Tuomas. That is right ; the Retail Merchants’ Association. 

Senator SmirH. And you have discussed this matter, I suppose? 
And you are reporting what you feel is the feeling of the association ? 

Mr. THomas. Yes, sir. 

Senator SmirH. Now, the other question I wanted to ask you is 
this: 

A great many people take the position—and it is a very arguable 
position—that if we were able to raise thet wages of the people, and 
take it in your retail industry, that we would increase the consuming 
power in the area and people could buy more things. And, ther efore, 
when it is adjusted, the general level would be raised in that particular 
area where you happen to be. 

Have you made any study of that, whether if your employees all got 
higher wages there would be a corresponding increase in your business, 
which would more than make up for the fact that your payroll would 
be higher ? 

Mr. THomas. Now, you see, Senator, you are getting pretty much 
over my head as a small retailer. 

Senator Smrrx. I am just trying to get enlightenment. 

Mr. Tromas. I wouldn’t feel qualified to answer that. It seems to 
run through my mind tliat I did hear some kind of a generalization 
made that when this first went into effect in 1938 that there was not 
an appreciable change in consumer spending. 

Now again I say it just seems to run through my mind. I am cer- 
tainly not qualified to go into that higher level of economics and give 
an intelligent answer. 

Senator Smiru. How do people in the retail trade in your area 
how do their wages compare with industries in areas where the 
minimum wage would not apply, large industries that are unionized 
and have bargaining ? 

Mr. Tuomas. Well, now, we would be under it is true; but again 
the type of people to quite an extent that we employ would not or 
cannot take these other jobs anyways. 

In other words, they are youngsters just out of school or they are old 
people. And even though they might go somewhere else and get 2 
an hour, they could not take it, because the opportunity is just not 





there. They are switching into this and they are supplementing their | 


home income. I think those are the people who are going to be hit. 
I think those are the people who are going to lose their jobs. I mean 
that would be my thinking. 
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Senator SmirH. Well, I just wanted to throw out those questions 
that are coming at us all of the time in these hearings. 1 wanted to 
get your thinking on that. 
~ Senator McNamara. Mr. Thomas, we are certainly glad you came. 
And I know your presence here made a real contribution here today. 

Thank you very much, Mr. Thomas. 

Mr. Tuomas. Thank you, Senator. 

Senator McNamara. The next witness will represent the New York 
State Council of Retail Merchants, Mr. John P. Kennedy. 

Mr. Kennepy. Mr. Chairman, and Senator Smith, my name ts 
John P. Kennedy. The gentleman with me is our executive manager, 
Clifford A. Allanson. 

My statement is taken from the brief that we filed so that we would 
shorten it up. 

Senator McNamara. Is it your desire to include your previous 
brief in the record. You are just going to use this time for a con- 
densed statement ? 

Mr. Kennepy. That is right. 


STATEMENT OF JOHN P. KENNEDY, PRESIDENT, NEW YORK STATE 
COUNCIL OF RETAIL MERCHANTS, INC. 


Mr. Kennepy. I own and operate a men’s and boys’ clothing store in 
Medina, N. Y., a village of 6,500 population. I am preside nt of the 
New York State Council of Retail Merchants and the Association of 
Retailers in New York State including in its membership large and 


small retailers from every area of the State, retailers operating one or 
more stores and distributing all types of merchandise. 

My appearance before you on behalf of these merchants of New York 
State is in opposition to proposals to include the retail industry or any 
part of it under the Fair Labor Standards Act. That this act was not 
intended for the regulation of interstate industry and that ret: - oper- 
ations were recognized as local in character was indicated by the 
specific exemption of retail operations and other industries similar in 
operation and essentially local in character. 

The act was written to regulate employment of industries competing 
in interstate commerce, the techniques of which differ materially from 
retailing. The conditions of operation and employment in the retail 
industry are in all essentials the same today as they were in 1938, local, 
and subject to State regulation. 

Minimum wage laws were enacted in New York State in 1937. These 
laws operate under the authority of our industrial commissioner who 
in turn appoints wage boards in the various industries to study and 
make recommendations regarding minimum wages and other pertinent 
matters for inclusion in a minimum wage order. 

Such regulations have been an accepted part of our State laws. 
Inherent in the acceptance of this form of regulation has been the 
provision in our State laws for wage boards, conducting hearings, and 
analyzing the problems of each of our individual types of industr y and 
arriving ‘at and i issuing orders after studies of local conditions and con- 
ferences with the merchants in the various areas of our State. 

Habits and customs of people, economic needs and living conditions, 
und all the circumstances surrounding a business as a retail business 
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and its customers to services differs so much between States and so 
much between large cities and small communities or even between 
cities of the same size that no Federal minimum wage can fit all re- 
tailers in all communities and in all parts of the country. 

Our first retail minimum wage order was issued in 1945. A board 
Was again convened and our currently effective order was issued in 
1952. 

It was my privilege to serve on that board. Our State is the leading 
retail State in the Nation. To our population of 16 million we distrib- 
ute over $18 billion of goods. A committee appointed by our Gover- 
nor recently reidered their report based on a study of education in our 
State with particular emphasis on preparing our young people for 
future economic activities. This report indicated that approximately 
40 percent of the people employed in New York State are presently 
employed in distribution and in service trades. 

About one half of that number, or nearly 1 out of 6 workers in our 
State, are employed by retail stores. These retail store employees 
represent more than 10 percent of the retail employees in the United 
States. 

This substantial segment of our working population is protected, 
and properly so, by the minimum wage laws and regulations of our 
State. In this retail employment, however, we find substantial varia- 
tions based on the local character of retail operations. Our minimum 
wage orders are planned to recognize the difference existing between 
our upstate villages, our industrial cities, and the metropolitan area. 
Our retail minimum wage order is prepared for that industry alone 
with due recognition of the problems peculiar to the industry. 

Within this family that constitutes our State we have been able to 
solve these problems adequately. We shall do so in the future. We 
don’t believe that unavoidable interference inherent in overlapping 
Federal legislation can benefit any employer or employee concerned 
with interstate local problems. 

In considering the problems of retail employment consideration 
must be given to the fact that retail stores provide employment to 
many of our citizens who are either marginal or unemployable by 
other industries. 

Pressure and requirements are very different. Rewards in the form 
of higher incomes are available to the more capable and the more in- 
dustrious. But within the industry opportunities exist for people of 
lesser physical stamina, of lesser ability and with relatively limited 
training. 

Housewives augment home incomes by working convenient hours. 
Young students get a start in the business world and people who can- 
not achieve production standards of industry find sources of employ- 
ment in retail stores. 

Legislation that would impose regulatory and financial provisions 
comparable to those in manufacturing industries would compel the 
termination of employment for countless numbers of these very peo- 
ple that such legislative enactment would mistakenly presume to 
benefit. 

In addition to driving many employees out of employment, burden- 
some impositions would drive large numbers of retailers out of busi- 
ness existence. No margins exist in retail operations in which to ab- 
sorb any substantial increase in expense. National department store 
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studies reveal declining profit trends with profits after taxes slightly 
above 2 percent of net sales, which in New York is a State of small 
stores. 

The most recent census in our State reveals that a typical retail 
stors has an annual volume of approximately $75,000. In my home 
county of Orleans we have over 400 stores with average sales per 
store of $60,000. 

National studies of 30 types of smaller stores show management 
and ownership salaries averaging 6.8 percent of sales or approximate- 
ly $5,000 a year, with management salaries frequently covering serv- 
ices of both owner and wife and even other members of the family. 

In these small stores little or no additional profit remains to use as 
growth capital. To suggest that by noninclusion these smaller stores 
would not be affected if the exemption were eliminated only from 
stores within a certain size limitation is indicative of a lack of under- 
standing of the mode of life and competition within a local community 
regardless of size. 

Retailers in any urban community are not to any important degree 
competing with retailers in another State or to any vital extent with 
other communities. Their competition exists within their immediate 
trading areas. And it is here that they compete for sales volume 
and for employees. 

Within the community no substantial variation in wage levels can 
exist between stores for any significant period of time. 

The problems of retail employment have similar and distinctive 
characteristics regardless of the size of store or the nature of the 
merchandise sold. 

No retailing unit can afford being affected by circumstances attend- 
ant on any phase of operation of competing stores. Merchants have 
always been among the leaders in the economic development of this 
Nation. Today we are more than ever before dependent upon dis- 
tribution to maintain the flow of merchandise which will provide 
higher standards of living to our people, a flow required for the main- 
tenance of high-level employment essentially to our economic well- 
being. ; 

Imposition of additional and unnecessary burdens of regulation and 
increased costs on the retail industry can seriously interfere with the 
performance of this vital function. We of New York State firmly 
believe that adequate protection for our workers has been provided in 
our statutes and that the character of the retail industry is such that 
it can be more adequately served to the process of law now admin- 
istered by our own industrial commission. We respectfully urge 
that the now existing exemption of the retail industry from the Fair 
Labor Standards Act be preserved. 

Thank you for your courtesy in permitting me to appear before you. 

Senator McNamara. We want to thank you for your cooperation in 
summarizing your statement so well. 

You make reference in several places here to the New York State 
ininimum-wage law. You indicate that it varies from section to 
section and industry. Is that correct? 

Mr. Kennepy. That is correct. 

Senator McNamara. In your industry and in your locality, is there 
a firm wage set by the New York State minimum-wage law / 
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Mr. Kennepy. Yes. But I would like, if I might, to say this: the 
minimum-wage law, while I was a part of it, was originally written 
before I took office as president of the retail council. Mr. Allanson 
lived with it, and I would like to put his remarks in the record. 


STATEMENT OF CLIFFORD A. ALLANSON, EXECUTIVE MANAGER, 
NEW YORK STATE COUNCIL OF RETAIL MERCHANTS, INC. 


Mr. Auuanson. I shall make it very brief. 

Our minimum wage law was enacted in 1937, before the Fair Labor 
Standards Act. It was enacted as a matter of fact when Senator 
Ives was the majority leader of our assembly and when Senator 
Lehman was our governor. And both were instrumental in it. 

We of the council cooperated in the development of that law. We 
have in all of our social legislation. For example, it was my privilege 

‘to serve on the committee that developed the nonoccupational sickness 
disability law. And we have cooperated in this and in the various 
hearings and minimum wage orders that have been issued since 
that time. 

We do have a geographical differential in New York State with a 
minimum wage at the present time of 65 cents in the villages under 
10,000, 70 cents in all of the other cities of the State, with the excep- 
tion of the metropolitan area where costs of living and of going to 
and from work are greater. And there the minimum is 75 cents. 

That is restudied from time to time at the discretion of the in- 
dustrial commissioner who can at any time appoint a minimum wage 
board to investigate the matter. 

Senator McNamara. Then I take it from your answer that in the 
town where the business of Mr. Kennedy is located the minimum wage 
is 60 cents ¢ 

Mr. AtLAnson. The minimum wage law would be 65 cents per hour. 

Mr. Kennepy. The minimum prevailing probably is 75 cents. 
There is one thing I would like to add here, Senator, if I might. 

In talking about this exemption we of New York State feel that we 
definitely are entitled to the exemption because under the minimum 
wage order that minimum wage order only legislates for those without 
skills. And that is exactly the same thing that will happen in this 
particular thing. And the only other answer that is left, or the only 
other thing for a retailer to do is to discharge these people, and go 
self-service, or get out of the business, because we cannot afford to 
meet them, because they have no skills. 

They are either handicapped people, physically incapacitated people, 
or people who want to work just a few hours a day who just do not 
fit in the normal day picture and canno tearn top money. 

Senator McNamara, You are speaking not only for your operation 
but for the New York State council? 

Mr. Kennepy. And all its retail members. 

Senator McNamara. And, of course these peculiar circumstances do 
not apply generally throughout the whole State of New York? For 
instance, they do not apply generally in New York City, do they? 

Mr. Kennepy. Oh, yes, the same thing will apply there. They have 
the part-time worker. In retailing—and I think this would be nation- 


ee have a lot of people who could not make a living any place 
else. 
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Senator McNamara. I can understand your operation in your town 
in Medina. That could be true. 

Mr. Kennepy. Allright. But take the large department store, for 
instance, that has an operation of hanging up dresses and the girl 
that has no further ability than to hang up those dresses and may be 
handicapped mentally. Yet she can hang up those dresses. She can- 
not be compared to someone who can really go in there and know how 
to go about it and get the work done. Yet she has a job and is making 
a livelihood and is taking a place in society and in retailing. 

Senator McNamara. I think you make that point very well. 

Mr. Attanson. Could I add one thing to clarify this: You referred 
to the metropolitan area. I should like to make it clear that that 
area also is an area of small stores in spite of the fact that so much 
publicity is attendant on our larger stores there, of which we are very 
proud. 

The average sales per store in metropolitan New York differs very 
little from the average throughout the State. It is also an area of 
a tremendous number of small neighborhood stores faced with the 
same Common problems that exist in the villages. 

Senator McNamara. I am sure that is correct. 

Mr. Kennepy. I would like to make one conclusion if I might. 
And that is that we in retailing in New York State feel that this job 
has been one that belongs within the State, and that we would much 
prefer not to lose our prerogative as a State in leading the way. 

(The prepared statement of John P. Kennedy and Clifford A. 
Allanson follows :) 


On behalf of the members of the New York State Council of Retail Merchants, 
Inc., and the associated merchants of New York State we respectfully submit 
the folowing memorandum in opposition to the proposal before your honorable 
committee to broaden the coverage of the Fair Labor Standards Act through 
elimination of the existing exemption for retailers and various service trades. 


THE ISSUE INVOLVED 


The basic issue involved in these proposals is the local or intrastate character 
of retailing. When the Fair, Labor Standards Act was enacted in 1938, the 
fact that substantial differences existed in retail employment was recognized 
in the exemption specifically excepting retailing and other industries essentially 
local in character. 

The underlying theory of the Fair Labor Standards Act was to prevent pro- 
ducers of goods for interstate commerce who paid low wages from competing 
in commerce with those who paid fair wages. The inclusion of these exemp- 
tions was due entirely to the fact that these industries were local and not sub- 
ject to interstate regulation, as well as the fact that the nature of employment 
and character of work performed differed materially from conditions of work 
in the industries included in the coverage of the Act. 

It was recognized that the requirements of the exempt character of employ- 
ment and the elements of competition differed substantially from the techniques 
of industry which the Act was designed to regulate. The conditions of oper- 
ation and employment in the retail industry are in all essentials the same 
today as they were in 1938, local and properly subject to state regulation. 


NEW YORK STATE MINIMUM WAGE REGULATION 


The present minimum wage laws of New York State were enacted in 1937 
and this memorandum is in no way presented as an objection to such proper 
regulation by the State. The first New York State Minimum Wage Board was 
convened, and a minimum wage order issued, in 1945. 

A minimum wage board was again convened and the currently effective order 
issued in 1952. Such regulations have become an accepted part of our State 
laws. 
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Inherent in the acceptance of this form of regulation has been the provision 
in our State laws for wage boards conducting hearings and analyzing the prob- 
lems of each of our individual types of industry and arriving at and issuing 
orders after studies of local conditions and conferences with the merchants in 
the various areas of our State. 

Habits and customs of people, economic needs, and living conditions, and 
all the circumstances surrounding a business so intimate as a retail .business 
and its customers, differ so much between States and so much between large 
cities and small communities or even between cities of the same size, that no 
Federal minimum wage can fit all retailers in all communities and in all parts 
of the country. 

For instance, a retailer in Mississippi or Arkansas, who may have lower wage 
costs, does not compete in the same market with retailers in New York or Cali- 
fornia. Regional, local, size, character, and other variations in retailing and 
local service trades all join to make this a matter for State action. We take 
pride in the standards that have been achieved in our State—standards of wages 
and of working conditions. We shall continue to be a leader among the States 


and shall do so more readily if we are not encumbered by the overlapping of 
Federal regulation of local problems. 


OUR CHANGING ECONOMY 


It is of particular importance that no hampering, burdensome, or restrictive 
legislation be imposed on retailing at this time. Our economy has been ‘rapidly 
changing. Within our memory we were in an economy which was fundamentally 
agrarian, 

For several decades the emphasis has been on production, primarily industrial 
production. During the past few years, however, the emphasis on responsi- 
bility for maintenance and improvement of our standards of living has shifted 
to distribution. For the foreseeable future we have every indication that the 
economic health of our Nation will depend upon the ability of our retailers to 
maintain and augment the flow of merchandise from our factories into the hands 
of the consuming public. 

No legislative enactment should be permitted to interfere with the freedom 
and the ability of retailing to stimulate and expand that flow. No legislation 
should be permitted which would tend to curtail retail employment. 


RETAIL EMPLOYMENT 


A report was recently rendered by a committee appointed by our Governor 
in making a study of education in our State with particular emphasis on pre- 
paring our young people for future economic actiyity. This report ind‘catel 
that approximately 40 percent cf the people employed in New York State are 
presently employed in distribution and in service trades, About one-ha!f of 
that number, or more than 1 out of 6 workers in our State, are employed by re- 
tail stores. These retail employees represent more than 10 percent of the retail 
employees in the United States. This substantial segment of our working pop .- 
lation is protected and properly so by the minimum wage laws and regulations 
of our State. s 
The character of retail employment 

We have emphasized the fact that the difference in the character of retail 
employinent was recognized at the time the Fair Labor Standards Act was en- 
acted by the exemption of retailing from the provisions of the act. 

The variation has also been recognized in the laws of our State. Conditions 
surrounding work in a retail store differ materially from the working conditions 
and the production pressures in industrial employment. Retail employees have 
a h‘gh stability of employment. Their hours of work are planned in relation to 
customer desires and needs for service. Continuity of employment can only be 
varied to a minor degree when bad weather or lack of customer demand reduces 
the flow of sales. 

Retailers have no assembly lines to stop, no machines which can be shut off, 
no departments which can be closed pending future orders. 

Employment in the main cannot be terminated and elnployees sent home, thus 
reducing cost of retail operation. Being a service business, store hours must be 
planned to suit local conditions and meet local demands. Unlike other indus- 
tries, retailing cannot operate on-.an hour-by-hour schedule for its employees. 
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Loss of the exemption will subject the retailer to a mass of rules and regula 
tions Which will to a great degree prevent him from operating his business and 
scheduling his store hours for the needs and desires for service of his customers. 
Chis curtailment of customer service will be another byproduct of the inclusion 
of retailing in the present or proposed provisions of the act. 

The majority of stores in most communities keep their doors cpen far longer 
than the 40 hours provided for by either Federal or local law. (Overtime pay is 
the rule rather than the exception, and the customer benefits by having longer 
and more convenient hours to shop. 

Overtime pay, however, if required to be paid by Federal standards, would in- 
crease payrolls so tremendously as to be prohibitive. This is because under the 
Federal Act 1% times the regular rate of pay must be paid for overtime, rather 
than the minimum rate as required by most State laws. It can be readily under- 
stood why shopping hours would be sharply cut if this becomes necessary. 


DIFFERENCE IN EMPLOYEES 


Even as conditions of retail work differ from those of other industries, retail 
stores offer opportunities for the utilization of large numbers of employees who 
differ in training and ability from those who are able to meet the requirements of 
industrial employment. 

In retail stores the work tends to be far less exacting and strenuous. Rewards 
in the form of higher incomes are available to the more capable and industrious 
but within the industry opportunities exist for people of lesser physical stamina, 
of lesser ability and with relatively limited training. Housewives augment 
home incomes by working convenient hours. Young students get a start in the 
business world and people who cannot achieve production standards of industry 
tind sources of employment in retail stores. 

Legislation which would impose regulatory and financial provisions compar- 
abie to those in manufacturing industries would compel the termination of em- 
ployment for countless numbers of these very people that such legislative enact- 


inent would mistakenly presume to benefit. 
RETAIL PROFITS 


In addition to driving many employees out of employinent, burdensome impo- 
sitions would drive large numbers of retailers out of business existence, 

No margins exist in retail operations in which to absorb any substantial in- 
creases in expense. National department store studies reveal declining profit 
trends, with profits after taxes slightly above 2 percent of net sales. 

We in New York are a State of smail stores. The most recently available cen- 
sus of business in our State reveals the fact that our typical retail store has an 
average annual volume of approximately $75,000. National studies of 30 types of 
smaller stores show management and ownership salaries averaging 6.S percent 
of sales, or approximately $5,000 per year, with management sa'aries frequently 
covering services of both owner and wife, and even other members of the family, 
in these small stores. Little or no additional profit remains to use as a growth 
capital. 

THE IMPACT OF LIMITED OBLIGATION 


To suggest that by noninclusion these smaller stores would not be affected 
if the exemption were eliminated only from stores within a certain size limita- 
tion, is indicative of a lack cf understanding of the mode of life and competition 
within a local community, regardless of size. Retailers in any urban community 
are not to any important degree competing with retailers in another State or to 
any vital extent with other communities. 

Their competition exists within their immediate trading area and it is here 
that they compete for sales vGlume and for employees. Within the community 
no substantial variation in wage levels can exist between stores for any signiti- 
cant period of time. 

The problems of retail employment have similar and distinct characteristics, 
regardless of the size of store or the nature of the merchandise so'd. No retail 
unit can avoid being affected by circuinstances attendant on any phase of op- 
eration of competing stores. 
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UNECONOMIC LIMITATIONS 


Absurdities appear when any attempt is made to define which store should re- 
main exempt and which stores should be included in the provisions of the act. 
It is impossible to draw a line of demarcation where the addition of a dollar of 
sales volume so changes a store that it should become subject to inclusion or 
where the addition of one more employee or of one more store materially changes 
the character of operation. 

May we cite two examples which may serve to illustrate this point? In one 
of our communities—a city of approximately 15,000 in upstate New York—two 
stores have been in operation since the latter part of the 19th century, opening 
for business during the same period. One store has proved Jacking in imagina- 
tion, conservative in operation and limited in its service to the community. It 
still exists, successfully serving in a limited degree, with a volume of approxi- 
mately a quarter of a million dollars annually. 

The neighbor store in the same community, through ingenuity, expeditious use 
of capital, the vision and industry of its ownershp, has expanded its services 
to become a substantial influence for the development of the community and 
service to all the residents of the area, building its volume to more than $2 million 
annually. 

Competitive conditions are identical. Both stores serve the people of the 
same area. 

Should the intent be to penalize the store which is rendering a real service 
to the people of the area, and at what point should such penalty of excessive and 
unnecessary regulation be imposed 

Another example that may be cited exists in another upstate area. In a 
smaller community a store was founded, also in the latter part of the 19th cen- 
tury, and grew to a moderate size with sales of about $300,000 annually. 

Two sons of the founder grew up in the retail business. Eventually one son 
took over the ownership and operation of this store. The other son inherited 
sapital sufficient to venture into the operation of a specialty shop. Eventually 
his operation has expanded to the opening of additional specialty shops—6 in 
number—each located in nearby communities. The total volume of his 6 stores 
is less than that of the 1 store owned by his brother; yet, his operating condi- 
tions are identical and the people he serves and the communities in which he 
operates are likewise identical in character. 

By what logic should regulation be imposed on one and not on the other? 

By what concept can one store be considered a factor in interstate commerce 
and not the other? 

At what point shall our Federal laws say to this person, “You must not con- 
tinue to be ambitious and try to extend further service to your people, regardless 
of how meritorious that service may be’? 


PRINCIPLES INVOLVED 


The greatness of our country has resulted from our ability to expand our 
economy through the jnitiative and ambition of our individual citizens. A ma- 
terial factor has been our faith in the principle of government at as nearly a 
local level as possible. We have recognized that matters that did not infringe 
upon the rights of other States were properly subject to regulation only within 
each State. 

To the extent that any regulation of retail employment has appeared necessary, 
that protection for the lower paid worker was required, this obligation has been 
met by many States and, in particular, in New York State. We have, however, 
no limitation on the initiative of our retailers—no limitation on the higher 
quality or the broadening of the service which they may extend to our people. 


THE FAIR LABOR STANDARDS ACT AND RETAILING 


The Fair Labor Standards Act was not planned for the regulation of the re- 
tail industry. Its provisions are not adapted to regulating problems of the in- 
dustry. Its imposition on any store would create substantial complexity of de- 
termination of employee coverage, would require major changes in methods of 
remuneration, would compel changes in employer practices. 

It would necessarily impose substantial burdens of additional recordkeeping. 

The enforcement of the act would require the addition of an overload of over- 
lapping Federal inspections, a phase of our operations now in adequate supply. 
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Inevitably it would be another step in the development of larger government, 
requiring added costs in the form of additional taxes to support the imposition of 
still additional operating costs. 

Shall we then introduce the principle of limiting the initiative and industry 
of our retailers, in their efforts to maintain and augment the flow of merchandise 
so vital to our economy ? 

Shall be compel our most able and successful retailers to terminate the expan 
sion of their services at a given point, or require the formation of separate cor 
porations for each store or for each department of a store. 

We of New York State firmly believe that adequate protection for our workers 
has been provided in our statutes and that the character of the retail industry 
is such that it can be more adequately served through the processes of law now 
administered by our own industrial commissioner. 

We respectfully urge that the now existing exemption of the retail industry 
from the Fair Labor Standards Act be preserved. 

Respectfully submitted. 

New York Strate Councit or Rerarm Mercuants, INC., 
JOHN P. KENNEbDY, President. 

CLiFFoRD A. ALLANSON, Erecutive Manager. 

Harry B. REZZEMINI, Counsel. 

Date: Albany, N. Y., this 28th day of April 1955. 

Senator McNamara. The next witness listed is the North Carolina 
Merchants Association, and there has been a request made that we 
pass you for a minute, if you don’t object too much. 

In the meantime, we will ask Mrs. Johns of the Ohio Retailers Asso- 
ciation to give us her testimony. Have you furnished the committee 
with a copy of your statement 

Mrs. Jouns. Yes, we have. 


STATEMENT OF MRS. C. S. JOHNS, JEWELER, OF BEREA, OHIO, 
REPRESENTING THE OHIO RETAIL JEWELERS ASSOCIATION 


Mrs. Jouns. My name is Beth—for Elizabeth—Johns. I own and 
operate the C. S. Johns Jewelry Store in Berea, Ohio, a community of 
approximately 15,000 located in northeastern Ohio. 

I am appearing before your committee on behalf of myself and as 
a director of the Ohio Retail Jewelers Association, on behalf of our 
members, and [ am sure on behalf of the great majority of the re- 

tail jewelers of Ohio. 

First, may I express sincere appreciation for the opportunity of 
appearing before your committee to express our opposition to any 
amendments to the Fair Labor Standards Act that would expand the 
act to include retailing. 

Retailing is, and specifically retail jewelers are, in fact, small local 
business, and should not be regulated by the Federal Government. 

May I say at this point that the proposal of the Honorable Secretary 
of Labor to include only large retailers under the Fair Labor Stand- 
ards Act is, in my humble opinion, rt to circumvent our 
Constitution that precludes, as evidenced by our NRA days, the Fed- 
eral Government from regulating local intrastate business. 

Everyone knows that we small retailers compete with large re- 
tailers for good employees. If wage rates and hours of employment 
are fixed by Federal law for the lar, ge retailers, we, of necessity, will 
he forced to match wages and hours of the lar ge employers and thus, 

in fact, through subterfuge, come under the act. 
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The records will show that retailing in general, percentagewise, 
has kept pace with wage increases that have occurred in recent years 
during the destructive inflationary period—retailing doesn’t need 
wage-and-hour regulation. 

Retailing is, and particularly retail jewelers are, a service industry. 
Our stores must be open rain or shine to serve the consumer at his con- 
venience, in contrast to manufacturing where production can be turned 
on or off at will and employees laid off. We can’t close our stores on 
Saturday. That’s one of the most important days of the week, and 
jewelry stores traditionally do approximately 30 percent of their 
annual business in a 6-week period from the middle of November 
to December 31, and during this period, it is necessary that we operate 
on a schedule to accommodate the purchasing pleasure of the con- 
sumer, and this means longer hours in order to try to make a profit 
for the entire year—and certainly you gentlemen will agree there is 
nothing wrong with trying to make a profit. 

Limiting the hours of operation by law and fixing wage standards 
would increase our costs, and speaking for jewelers, we just can’t stand 
further increases in costs. I don’t have the figures for the entire coun- 
try, but I do know that jewelry sales in Ohio dropped approximately 
11 percent last year, compared to the previous year, and many jewelers 
in many communities saw decreases approximating 25 percent—and 
1953 was not a good year. I understand, too, that all retailing in 
general suffered decreases last year when compared to the previous 
year. 

To regulate hours and wages of retail establishments by Federal 
law completely overlooks the difference between operating in a large 
community and a small community such as my town of Berea, Ohio. 
It fails to recognize that conditions and circumstances are different in 
different-sized towns, farming communities as compared to industrial 
communities, and the like. ‘It would be an attempt to standardize 
America in contrast to our wonderful heritage that recognizes 
individualism. 

In addition to these more specific objections to modifying the Fair 
Labor Standards Act to include the regulation of retailers, and 
jewelers in particular, I should like the privilege of expressing my 
abhorrence for this type of legislation, and I wish I were here ask- 
ing this good committee not only to reject further expansion of the 
control of business under the Fair Labor Standards Act but, rather, 
drastic contraction of the regulatory powers of the act. 

In my humble opinion, further extending the act, and the act itself, 
is just more paternalistic, social legislation that has been so prevalent 
now for many years—and has so completely failed to solve our funda- 
mental economic problems. 

This type of legislation is fast dividing our country into “haves” 
and “have-nots.” It is dividing us into those that have jobs at arti- 
ficially stimulated high rates of pay and those who have no jobs and 
live by sufferance of those who have jobs. 

This type of legislation is fast eliminating small business, leavin 
only giant employers and labor; and if you think this is an isola 
fear on my part, may I quote from the recent report of the Senate 
Committee on Small Business: | 


* * * There are obscure, complex, and underlying forces at work within our 


economy that are inimical to the future of small, independent enterprise (p. 2, 
par. 4). 
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And, in my humble opinion, one of the “obscure, complex, and 
underlying forces” squeezing small business is the artificially high 
rates of wages stimulated by legislation of this type. 

For a long time we have witnessed a spiraling inflation. Wages 
have gone up and consumer prices have gone up. In the last 2 years 
the cost. of living has remained practically constant. Wages have 
continued to go up; and if they continue to rise, stimulated by legis- 
lation of this type, prices of necessity must go up. Retailing, being 
a service industry, cannot substitute technological improvement for 
personal service, such as is possible in manufacturing, and this is 
particularly true of the jewelry business, where personal service is 
important. 

The school of thought that is sponsoring the proposed amendments 
to the Fair Labor Standards Act has sponsored this type of legisla- 
tion for many years now without solving our fundamental economic 
problems. Some classes of people have benefited by the wage-price 
spiral, but certainly not the middle class. A continuation of the 
squeeze on the middle class is a real threat to our democracy. Instead 
of more legislation of this type, we should mark time and give our- 
selves a chance to attack fundamentals. 

The real purpose of establishing a 40-hour week by law is not to 
protect employees from being overworked, as evidenced by the fact 
that the proponents of this type of legislation have never protested 
the fact thht employees do work more than 40 hours a week. The real 
purpose is to provide premium pay for more than 40 hours and thus 
artificially stimulate high wages and the inevitable wage-price spiral. 

An artificially established minimum wage likewise feeds inflation. 
When the minimum wage is increased, wage brackets above the mini- 
mum must be increased to maintain a normal differential, thus increas- 
ing all wages, raising costs, and, of necessity, increasing prices, and 
causing further inflation and further decrease in the cd 
of the dollar—and no one benefits. 

This type of legislation is decidedly class legislation. It is aimed 
at employers and falsely pretends to benefit the employees, who, in 
fact, are consumers. Everyone professes to believe in our free-enter- 
price system, which permits the market place, regulated from mo- 
nopoly, to seek a fair level, and certainly wages are an important 
factor in the market place, but artificially stimulated wages produce 
artificially stimulated prices and negate the process of free enterprise. 

May I add that fixing the number of hours that a person may work 
has not proven to spread the work, as has always been claimed for it. 
Witness the needlecraft industries that have had a 35-hour week for 
a long time, and along with the 35-hour week, considerable unemploy- 
ment and the liquidation of many small manufacturers. Everyone 
knows that under the 35-hour week, unions in the needlecraft indus- 
tries have had to rescue many manufacturers in order to sustain 
employment. 

This type of legislation is fast standardizing our society. Whether 
you call it creeping socialism, paternalism, or what, it is definitely fix- 
ing the economic pattern for America. Contrary to our proud boast 
of freedom and respect to the individual, this type of legislation 
places everyone in a category, and fails to recognize the difference in 
individuals, individual characteristics, and indvidual circumstances. 
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Let me be specific, if I may. I have an employee who formerly 
worked in a large retail establishment. She prefers working in my 
small store, with its handful of employees, instead of the large store 
with its thousands of employees—and why? She prefers the informal 
atmosphere of my small store to the great pressures of quotas and 
time-clock punching. She is willing to work for me for less money 
because she enjoys life more under the conditions of employment that 
prevail in my store than the conditions that exist in the large store. 

She is willing to work more than 40 hours a week, and many times 
during the year we need her more than 40 hours a week, but many 
times during the year we don’t need her 40 hours a week, and she takes 
time off and makes up this time other periods of the year. 

She is happy and we are happy. Nobody is taking advantage of 
her, and why should Congress regulate her life and interfere with 
her constitutional rights of freedom of action? Yet, this act would 
force me, as an employer, and her, as an employee, to standardize our 
employer-employee relations. In my opinion, this is unnecessary reg- 
ulatory procedure. 

If you should think that we could take advantage of an employee of 
this kind by paying unreasonably low wages, please remember that as 
long as business is healthy—and this type of legislation won’t keep it 
healthy in a nonwar economy—all employers compete in the market 
place for good employees. 

May I emphasize again that the social, economic legislation and 
regulation we have been subjected to for a long time has not raised 
our standards, as is so frequently claimed, for all of our citizens. 
This type of legislation has proven to be class legislation and favored 
the position of the few, and it is even questionable, with the increase 
in the cost of living, as to how much living standards have, in fact, 
been raised. 

The legislative trend for a long time has tended to standardize 
America and deprive our citizens of individual initiative, responsi- 
bility and incentive. Let’s look at the record and let’s see what has 
happened to our basic freedoms guaranteed by the Constitution. 

Under the union shop, a man must belong to a union to hold his 
job. Even if he prefers to deal directly with his employer, he has 
lost the basic freedom to do so. He doesn’t even have a choice in 
the matter—he is standardized. 

An employee can’t even save the money to pay his income tax. His 
boss has to pay it for him. More social and economic control, and 
more standardization. 

A citizen can’t even decide any more whether he would like to buy 
real estate to build an estate for his family. He must buy insurance— 
social security—unless he has money enough to buy real estate or any- 
thing else, and insurance besides. He can’t decide whether to buy 
Government insurance—social security—or private insurance. He 
must buy Government insurance—social security—more standardi- 
zation. 

Now he can’t work more than 40 hours—and since when is work so 
deplorable ?—or at a fair wage determined by circumstances. He must 
confine his hours as prescribed by law, whether he likes to work fast 
or slow, to 40 hours, whether he likes to work under pressure or lack 
of pressure. Or he must force his boss by law to pay overtime or 
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not hire him at all because the rates and hours raise costs and can 
force employers out of business—more standardization, less individ- 
ual freedom. 

I, for one, am willing to stand up and be counted as opposed to 
further paternalistic, social, class economic legislation, and I cer- 
tainly hope your good committee is ready and willing to stand up and 
be counted, too, in opposition to further unnecessar y regulation, par- 
ticularly in view of the fact that plenty of law exists today to protect 
the so-called helpless, who, in fact, would be less helpless if there were 
less regulation and more dependence on good human relations. 

It seems to me that we are forgetting everything but dollars, and 
dollars alone won't bring happiness and freedom. 

May I add a postscript— and please don’t misunderstand—I am not 
accusing anyone of any “ism”—I am simply pointing out the road 
down which we are traveling. This overemphasis of dollars, dollars, 
dollars, is materialistic, Marxian philosophy lacking only the violent 
overthrow, but, nevertheless, the materialistic philosophy. 

I sincerely hope you good gentlemen will reject further regulatory 
legislation. 

Senator McNamara. Thank you, Mrs. Johns, for your presentation. 
I am sure your point of view will be interesting to the committee in 
considering this legislation. 

Mrs. Jouns. May I make a statement on my own / 

Senator McNamara. Sure; go right ahead. 

Mrs. Jouns. Is it not our ‘God- given right in America which sets 
us aside from all other countries that anyone in the country may make 
a mistake? That is one of our freedoms that we dare to make a 
mistake. Is it not possible that perhaps our Chief Executive has been 
a bit ill-advised ¢ 

Senator McNamara. Well, it is always possible. I am sure you 
will find an agreement from this Senator that he has been ill-advised 
on many matters, including this one. 

Mrs. Jouns. I am a great admirer of our President and back him 
up, but there are times ‘when even the greatest can be ill-advised and 
the greatest are usually the first to admit it. 

Senator McNamara. Thank you. 

We will now listen to the gentleman representing the North Carolina 
Merchants Association, Mr. Thompson Greenwood. 


STATEMENT OF THOMPSON GREENWOOD, EXECUTIVE SECRETARY, 
NORTH CAROLINA MERCHANTS ASSOCIATION 


Mr. Greenwoov. My name is Thompson Greenwood. I am execu- 
tive secretary of the North Carolina Merchants Association and chair- 
man of the North Carolina Council of State Retail Associations. 

Our merchants association has approximately 7,000 members, 
while the council represents 200 Statewide retail organizations hav- 
ing a combined membership of about 35,000. 

A few days ago, I asked a manager of one of our large department 
stores what would happen if he had to pay his employees a minimum 
of 90 cents an hour. His reply was that he would have to “get along 
somehow” without the 3 boys who now make 50 cents an hour, and 
get his windows cleaned and floors swept under contract. 
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I can’t speak for the other States, but a minimum wage law of 75 
cents an hour in North Carolina stores would result in tremendous un- 
employment. It would injure—drive from employment—the sub- 
marginal personalities it is apparently designed to help. Our mer- 
chants, unable to carry the extra burden of overhead, would be forced 
to reduce sharply their personnel. What other way could they cope 
with it? 

We have in our State approximately 68,000 retail firms. The North 
Carolina Department of Revenue, which for tax purposes must main- 
tain constant contact with these stores, tells me that this spring we 
have an average of 1,700 firms changing hands or going out of busi- 
ness each month. Why? Because they are caught in the hard cir- 
cumstance of reduced markup and always increasing overhead. 

By broadening Federal wage provisions to include retail firms, 
you would not only drive the submarginal employee out of the market. 
You would destroy in North Carolina thousands of little submarginal 
retail businesses. These firms can be found in the coves of our moun- 
tains, down in the fishing villages along our coast, and out in the back 
country. But they are there serving the people of the community, 
operating with 4 or 5 employees, and open at various hours of the 
day and night, as one of the last bulwarks of the free enterprise 
system. 

Operators of these firms tell me they are “snowed under” by what 
they refer to as “paperwork.” One of them told me recently: “It 
seems like I spend half my time working for North Carolina or Uncle 
Sam.” They dislike governmental interference with their business a 
great deal, but not nearly so much as they despise the ever-increasing 
numbers of reports required of them. 

A Federal minimum wage would increase the paperwork overhead, 
because the majority of our merchants can’t or won't do it, and other- 
wise drive the operation to the point of no return. 

In this regard, I would like to point out that the President’s Eco- 
nomic Report says that, and I quote: 


Minimum wage laws do not deal with the fundamental causes of low incomes 
or poverty. 


The report says, and I quote further: 


A higher minimum might well cause lower production and substantial unemploy- 
ment in several industries. 

We believe the Federal minimum wage law is not adaptable to re- 
tail stores. Factories are never local in character. They are basically 
interstate. All stores are basically local. If they are not, they don’t 
last long. 

Factories can live reasonably well with the minimum wage, because 
they can cease to operate when they no longer make money. They can 
close up shop, open again when the fiscal situation has improved, and 
continue to do business at the same old stand. 

We have mills in North Carolina which have been closed a dozen 
times within the past 20 years—sometimes for many months. But the 
retailer would be forced to continue paying the 90 cents, or $1, or $1.25 
per hour—plus time-and-a-half for overtime—day after day after 
day. 

He can’t close his doors for more than 1 day. If he does, his busi- 
ness ceases to exist. He must stay open for months with little or no 
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profit—looking to the tobacco harvest, to Christmas, or to the Easter 
business. The minimum wage could kill that merchant’s business 
and it could kill that merchant himself, figuratively, literally, or both. 

We have hundreds of housewives who assist their husbands in earn- 
ing a living by working part time in many of our large stores in North 

Carolina. This could not continue under a Federal minimum w age 
a Many of our fine retail firms employ postal workers, teac hers, 
firemen, school boys and girls on part-time basis. The minimum wage 
law would bring this to an end and at the same time result in mue ch 
heavier workloads for the regular employees and slower service for 
the customer. 

A Federal minimum wage would take good wages from the many 
in order to provide better wages for the few. It would kick out the 
submarginal and leave room only for the superior employee. It 
would result in bankruptcy for thousands of fine little submarginal 
retail firms which still play an important role in our hinterland econ- 
omy. It would increase the workload of store employees. 

Our folks are of the sincere and considered opinion that retail 
trade does not lend itself to a minimum wage law. A store is not 
like a factory. A store deals with people, with sensitive, curious, 
vibrant human beings. <A factory deals with things. An employee 
in a plant performs, frequently, the same service hour after hour, 
day after day, year after year. 

‘A store employee must like people, for she must daily deal with all 
kinds of persons. A glum factory worker can do as much work as a 
happy one. Not so with store people. A store employee must want 
. sell, must be motivated to make the sale. More and more, in North 

Carolina, our merchants are using various incentive pay plans to 
assist in creating this motivation. The more goods the employee sells, 
the more he makes. And to be perfectly frank, isn’t this the way it 
should be? 

In our State, a minimum wage law covering retail stores would 
toa great extent bring to an end incentive pay plans, year-end bonuses, 
and the like. Our merchants are not financially able to pay our sor- 
riest help 90 cents an hour, time-and-a-half for overtime, and at the 
same time continue paying commissions and bonuses of various kinds. 

With much of the sharp incentive to make the sale destroyed, our 
employees will have been converted from charming, pet rsonable sales 
people into automatons interested mainly in getting through the day. 

Now, the people in North Carolina only last week demonstrated 
again that they do not want the regimentation of a minimum wage 
law. A bill in our general assembly which would have established 
a 55-cent minimum wage in our State was defeated in committee. 
If the legislators, who were elected less than a year ago, are not fresh 
from the people, if they do not represent the views of our voters, then 
who does? 

Latest figures available from the division of statistics of our North 
Carolina Department of Labor—and these are for this past January— 
show that the average retail hourly wage in January in North Caro- 
lina was $1.09. We believe that is the best we can do at this time 

and maintain anywhere near its present level our retail labor load. 

Senator McNamara. Thank you for your presentation. You indi- 
cate here in your last paragraph that you wouldn’t be affected by 
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the 90 cents as far as salaries are concerned, because the average is 
already well over $1. 

Mr. Greenwoop. The av erage is $1.09. 

Senator McNamara. So that it would affect you very little then if 
you had, as recommended by the President, a 90-cent minimum ? 

Mr. Greenwoop, It would affect us a great deal because of the 90-cent 
minimum. Now, if you have a 90-cent minimum, where does that send 
your maximum / 

Senator McNamara. Well, I wouldn't know. You have a $1.09 
uverage. So I assume that the lower level would be probably some- 
where in line with that. 

Mr. GREENwoob. You take $1.09 average that runs pretty well be- 
low and pretty well above, and it would run it pretty well up. I would 
like to say on that 55-cent minimum wage which was defeated in North 
Carolina last week that the North Carolina merchants association did 
not oppose the 55-cent and had no hand in it whatever. It was left 
entirely to the Lee, 

Senator McNamara. Well, your main objection, apparently, 1 is the 
same as that of other retailers who have appeared here in opposition 
to extending the coverage to the retail trade. 

Mr. Greenwoop. We frankly feel in our State that it would lead 
to widespread unemployment. For how long we don’t know. We 
think for a considerable length of time, and the paperwork, you 
would be surprised how our little merchants in North Carolina dis- 
like and will not do the paperwork required of them. 

Now, if you are through with questions, I wanted to present O. T. 
Sloan, one of our good merchants down there in North Carolina who I 
think was not scheduled, but who would like to add a few words since 
I haven’t used up my time. 

Senator McNamara. All right, Mr. Sloan, we would be happy to 
have your comments at this time. 

Proceed in your own way. 

Mr. Stoan. Thank you, Mr. Chairman. 


STATEMENT OF 0. T. SLOAN, SECRETARY AND GENERAL MANAGER 
OF MACKS 5-, 10-, AND 25-CENT STORES, NORTH CAROLINA 


Mr. Stoan. I would like to emphasize that I am not here repre- 
senting any organization, and that the impact of this legislation, if 
it is passed, will be tremendous against the company that I am asso- 
ciated with. 

I would like to make a few statements in regard to it. 

I am secretary and general manager of Macks 5-, 10-, and 25-cent 
stores. Our company operates a group of small limited-price variety 
stores, primarily in North Carolina and South Carolina towns w ith 
populations of approximately 2,000 to 10,000. Our store clerks are pri- 
marily untrained girls and women who would be classified by industrial 
employers as unemploy: able or marginally employable because of age, 
physical requirements, and other factors. 

Our average store sales amount to less than $100,000 a year. We 
provide merchandise and service to the people of these small com- 
munities which the larger organizations do not serve because they find 
it unprofitable to do so, ,and which is not alw: ays locally available. 
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ithough we operate in more than one State, our stores are essen 
tially local in character. We employe local people and pay the pre 
vailing rates for clerical employees, 

Other retail stores in the towns in which we operate are in most in 
stances small enterprises which operate basically as we do. Secretary 
of Labor Mitchell has stated : 

The Federal Government should not regulate those enterprises which are es 
sentially local in character; this field should be left to the States. The small 
neighborhood grocery stores, barber shops, drug stores, the small country stores, 
and other small enterprises are not subject to Federal legislation. They are 
traditionally within State jurisdiction because they are largely outside the stream 
of interstate competiion. 

The only distinction between our stores and the other stores of the 
community is that we have a multiunit operation in more than one 
State: this distinction does not seem to merit singling us out for reg- 
ulation when others will not be subject to regulation. To do so would 
force us to close down and liquidate our business since we obviously 
could not compete and could not survive. 

liformation from our files shows that had we been subject to such 
regulation in 1954 we would have operated at a loss of approximately 
$163,000, 

Now, would like to comment that that was projected on the basis 
of $1.15 average which we felt probably would be the average with 
no consideration for overtime in the event we had a minimum 
of $1. 

Our company, along with other variety and department-store op- 
erators, has been faced with a constant increase in operating expense 
for several years which has brought about a decline in profits. Re- 
sistance to increased prices on the part of the consumer has made 
it necessary to absorb these increases, and consequently our profits 
have shown a steady decline, and a leveling off has not been attained 
and is not yet in immediate prospect. 

To have sudden and extreme wage-and-hour legislation imposed 
upon us when there is obviously no way to increase the prices to the 
consumer to cover the additional overhead, seems to us to be dis- 
ciminatory to an extreme. 

Our company is now, with all of the efficiency which we can mus- 
ter, paying out more than 20 percent of its sales to its employees. The 
nature of our business is such that multiunit operation is necessary to 
provide the quality and variety of merchandise expected by the con- 
suming public. This legislation will outlaw this type of multiunit 
© peration. 

The “American way” has always been to provide and maintain 
equality of opportunity. To impose a crippling handicap on one ele- 
ment or one member of a similar and related group certainly violates 
this principle. 

We do not believe this administration or this Government intends 
to pass legislation the result of which will be the creation -of an 
inequity and the destruction of one group in the retail field. 

We subscribe to the principle that the only reason for a store’s ex- 
istence is the service which it renders to its customers. We do not 
believe that our customers in the communities which we serve will 
willingly accept the outlawing of our type of operation. 

Senator McNamara. Thank you, sir. 
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Thank you gentlemen for your testimony. I am sure it will be 
helpful to the full committee when it considers this legislation further. 

Mr. Stoan. Thank you, sir. 

Senator McNamara. Next on the list is the Pennsylvania Retailers 
Association. 

Mr. Means. My name is Means. I am the Secretary of the Re- 
tailers Association, but our statement will be made by Mr. Rh. J. 
Thompson, one of our members. 

Senator McNamara. You can proceed in your own manner, Mr. 
‘Thompson. 


STATEMENT OF R. J. THOMPSON, PENNSYLVANIA RETAILERS 
ASSOCIATION 


Mr. THompson. My name is R. J. Thompson. I represent the 
Pennsylvania Retailers Association, the membership of which in- 
cludes individual stores and local retail organizations in 179 Pennsyl- 
vania cities and towns. 

In my personal capacity, I am the operator of a small chain of 
women’s and children’s ready-to-wear stores consisting of 1 unit in 
the city of York and 9 additional units in smaller communities in 
York County and adjoining counties. 

The purpose of my testimony is twofold: (a) As the representative 
of the Pennsylvania Retailers Association, 1 am authorized to state 
that its membership is vigorously opposed to any of the proposals 
that have been made to the subcommittee to narrow or curtail the 
exemptions for the local retail and service trades now in the Fair 
Labor Standards Act; and (b) I am also authorized to make the same 
statement on behalf of other retail and service trade or ganizations in 
Pennsylvania, as follows: 

Pennsylvania Automotive Association, Pennsylvania Bakers Asso- 
ciation, Pennsylvania Food Merchants Association, Pennsylvania 
Hotels Association, Retail Jewelers Association of Western Pennsyl- 

vania, Pennsylvania Millers and Feed Dealers Association. 

As an individual retail-store operator, I desire to register my own 
strong protest against any proposal which would directly bring my 
business under Federal wage-hour coverage or which would have the 
practical effect of accomplishing this result by indirect means. 

Our basic reasons for asking the subcommittee to retain the present 
exemptions for local retail and trade employment are as follows: 

1. Retailing is local in character. This fact was recognized by Con- 
gress when the retail exemptions were provided in the law as origi- 
nally passed in 1938. The same justifications for these exemptions 
which applied then still exist today with equal force. 

A retailer’s operation is geared to, and in fact controlled by, the 
conditions which prevail in his immediate locality, rather than by the 
conditions in another city or in another area where the economic and 
population characteristics may be entirely different. 

By the same token, the retailer is competing only with the other 
retailers i in his same trading territory. In this respect, the retailer 
is in a vastly different position from the manufacturer who must 
usually compete on a national or even international basis. 
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2. Federal regulation would disregard basic local differences. ‘The 
compulsory application across the board of a Federal uniform wage 
standard would have a very unequal impact. What might appear to 
be a moderate minimum wage rate as measured by the prevailing rates 
ina high-cost locality would have a very drastic effect ina low-cost 
locality. 

The retailer who does business in a low-cost community must con- 
form his operations—that is to say, the prices that he charges to his 
customers, and his cost of doing business—to the local economic and 
competitive situation, This is not a matter of choice or design but, 
ri — a matter of survival. 

. Proposals to curtail retail exemptions are discriminatory. Pre- 
vious witnesses at these hearings have testified in favor of (a) bri Inging 
the employees of multistate retail and service trade establis hments 
under Federal wage-hour coverage at a minimum rate of 90 cents per 
hour; and (b) bringing the employees of any retail store having an 
annual volume of $500,000 or having 5 or more branches, at a nunimum 

rate of $1.25 per hour, plus time and a half for overtime be yond 40 
hours, which would later be reduced to 35 hours. 

These proposals are discriminatory upon their face. Under the 
first proposal, a single large retail store would remain exempt, whereas 
the local unit of a multistate retail business, which may have only a 
fraction of the sales volume of the single store, would be regulated. 
Under the second proposal there would be obvious discrimination be- 
tween the regulated retail establishment doing $500,000 or having 5 
branches, and the unregulated establishment doing $450,000 volume or 
having 4 instead of 5 branches. 

4. Real effect of proposals would be to being all retail employment 
under the impact of Federal wage standards. There is no dividing 
line which can be drawn at the local level—where the retail and service 
trades perform their function of supplying consumer goods and serv- 
ices—which can have Federal regulation on one side without affecting 
the other side. 

Retailers, large or small, independent or chain, exist side by side or 
across the street from eaclr other. Not only do they compete for the 
same customers, but they must likewise compete, to a large degree, in 
the terms of employment they offer to prospective store workers. 

Therefore, an extension of Federal wage regulation into the Main 
Streets of the Nation—and even where only one store might be brought 
directly under Federal jur isdiction—would have the inevitable result 
of placing the greatest burden upon the smaller retailer, who, techni- 
‘ally, would still be exempt. 

Not only would he have to meet the going wage of the regulated 
stores in order to obtain competent help, but he would have to make 
adjustments all up the line to those of his employees who, by virtue of 
seniority or merit, are entitled to higher rates. Otherwise, his busi- 
ness would soon suffer because of lowered employee morale and the 
poorer quality of replacements as his more efficient employees leave 
- jobs in covered establishments. 

. Increased retail costs, without increased productivity, will benefit 
noone. The average retailer would not be able to absorb the substan- 
tial increase in his cost of operation as the result of being brought 
directly or indirectly under the impact of Federal wage regulation. 
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Retailing is a personal-service type of business in the main which 
prevents the adoption of labor-saving devices, and thus it greatly 
differs from manufacturing in which wage increases can be offset to 
a considerable degree through technological improvements and man- 
ower shortcuts in the manufacturing process. 

Therefore, so far as competition would permit him to do so, he 
would have to increase his prices. This would obviously be infla- 
tionary as far as the buying public is concerned. 

On the other hand, the competitive situation in retailing is so keen 
that many retailers in order to keep going would have to look else- 
where to reduce their costs. This would mean either buying cheaper 
merchandise to sell at the same prices as before—which would again 
be inflationary as far as the buying public is concerned—or else they 
would have to find ways and means of cutting their payrolls so that, 
percentagewise, their total labor costs would not exceed the former 
ratios. 

In other words, the retailer would have to cut down his staff of 
employees and also put some of his full-time workers on a part-time 
b: NSIS, 

This would be the unhappy result—for the buying public, the retail 
employee, and the retailer himself, or forcing an artificial and manda- 
tory wage structure upon the retailers along the Main Streets of the 
country. 

There is no basis for Federal regulation of retail employment 
asa welfare measure. For the reasons given, the extension of Federal 
wage control to the local retail and service trades is not justified as 
un economic measure. However, the question may be raised Whether 
it would be justified as a welfare measure, that is, do the retail em- 
plovees of the country need the mantle of Federal protection because 
they are being unfairly exploited by their employers? 

We submit that this is not true. Retail wages have gone up con- 
sistently within the past decade, in fact, at a faster rate than those of 
manufacturing under Federal regulation, as shown in the brief pre- 
sented by the American Retail Federation. 

Meanwhile, the average workweek in retailing has been reduced, 
which, in itself, is a form of wage increase, since regular retail em- 
ployvees are paid on a weekly basis. 

Employee fringe benefits, such as group insurance, hospitalization, 
and surgical insurance and the like, have been provided by retail em- 
ployers, “often without cost to the employees. There is an increasing 
trend toward the adoption of employee pension programs. 

Retail employees also receive a substantial increment to their wages 
in the form of discounts on store purchases. 

Working conditions are good and are constantly being improved as 
new stores are being erected and old stores are being modernized. 

Finally, retail employees have a great advantage in the regularity 
of their employment, without being subject to layoffs that characterize 
~~ periods in other lines of employment. 

Regulation of retail wages should be at a State level. The con- 
timnell exemption of local or intrastate retail and service trade employ- 
ment under the Fair Labor Standards Act does not mean, of course, 
that such employment could not be subjected to wage regulation, if 
the need for same is found to exist. Many State Governments have 
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siready asserted this function, after giving due consideration to the 
local factors which should be taken into account in determining fair 
and reasonable standards. 

The fact that every State has not yet imposed minimum wage stand 
ards for the retail trade does not invalidate the soundness of the propo- 
sition that it is the proper level of authority for the regulation of what 
is essentially local and intrastate employment, rather than the Federal 
Government. 

It seems a reasonable analogy that if the State government. has been 
found to be the proper authority for regulating other aspects of 
employment, such as maximum working hours, safe and sanitary work- 
ing conditions, unemployment compensation, workmen’s compensa- 
tion, fair employment practices, and the like, it is likewise the proper 
authority for the regulation of wages in local and intrastate employ- 
ment. 

We wish to thank the subcommittee for its consideration of this 
siatement, ; 

Senator McNamara. 10u indicate in your testimony that your or- 
vanization has not actually taken a position on the State minimum 
wage laws. Or do you have a position / 

Mr. Means. May I answer that, Senator? 

Senator McNamara. Yes, sir. 

Mr. Means. Pennsylvania has had a State enabling act since 1937. 

Senator McNamara. But you take no official position on it 

Mr. Means. We have had no occasion to take an official position. 
The law is there. It is up to the administration to enforce it. 

Senator McNamara. You make reference to it, but you take no posi- 
tion on it. 

Mr. Means. We take the position that we think the State is a 
proper level of authority for the regulation of wages; yes, sir. 

Senator McNamara. Thank you very much. I am sure your testi- 
mony will be very helpful to the full committee. 

The next on the list is Utah Council of Retailers. Mr. Hamilton. 

Mr. Hamilton, we will be glad to have you proceed in your own 
manner. 


STATEMENT OF WESTON E. HAMILTON, REPRESENTING THE UTAH 
COUNCIL OF RETAILERS 





Mr. Haminron. I might say first, Senator McNamara, that I appre- 
ciate the opportunity of bei ing invited to speak to the committee. I 

came a long way and got in some difficulty in getting here. 

I will cut my statement short. I think a lot of the material that has 
heen submitted is basic. And I would like to say that we back the 
American Retail Federation in the statements that they have made. 

We want to submit to you the problems of retailing. 

Senator McNamara. I take it that you request that all of your state- 
ment be included in the record, and that you are going to summarize 
your statements? 

Mr. Hamitron. That is right. 

I would like to, if I could, make just two or three points here, be- 

cause I know it is pretty much reiteration of some of the other ma- 
terial that you have heard. And we do basically agree with the evi- 
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dence that has been submitted by Mr. Jones of the American Retail 
Federation. 

Senator McNamara. Very well. 

Mr. Haminron. Utah and the other States are capable of regulating 
minimum wages and hours of employment within their borders. They 
are matters of local concern, not Federal. 

The retail business is local in nature and retailers are not engaged 
in interstate commerce. 

The proposed amendments will adversely affect the small retailer 
and discriminate against the merchant who happens to operate in 
more than one State. 

The proposed amendments are merely a foot in the door, leading to 
a further encroachment on local rights through the guise of inter- 
state commerce. 

The Fair Labor Standards Act is complicated and will place an 
undue burden upon the small retailer. 

1 would like to say that we do have a minimum wage in Utah. The 
1933 legislature passed the minimum-wage law. And it states that 
the industrial commission has a right from time to time to appoint 
a wage board and hold hearings. That had just been completed in 
January, the new hearings and the new minimum-wage order. It has 
been established by the size of communities and the abiilty of that 
local community economically to withstand the minimum wage. 

Now, we believe basically that that is the way it should be done. 
And that if the industrial commission does not handle it right, it 
should be or is the duty of our State industrial commission to make 
that adjustment, and not the Federal Government. 

Now, one thing further, if I might just take 1 more minute: We 
have 15,000 businesses in the State of Utah; 5,000 are retailers and 
3,000 of them are engaged in service industries. 

Now, there is less than 1,000 manufacturers. Now, what I would 
like to point out is that there are 50 percent of the retailers in the 
State of Utah who employ 1 to 5 persons. You can imagine the im- 
pact. They are already carrying the load of social security, payroll 
deductions, and all of those things. It is really an awful load. And 
this is something they cannot cope with. And we appreciate the 
opportunity to appear before you. And I would like to submit this 
in evidence. 

Senator McNamara. Thank you very much. Your complete state- 
ment will be included in the record. 

Tamsorry you had so much trouble in getting here. 

You mentioned in your statement that in Utah you have a State 
minimum-wage law in effect operating through a commission. 

Mr. Hamitron. State industrial commission. 

Senator McNamara. You indicated that it varies from place to 
place. What is the range? Or have you established any minimum 
wage yet under this regulation ? 

Mr. Haminron. Yes; we are operating on a 65- to 70-cent minimum 
wage. 

Senator McNamara. Thank you very much. 

Mr. Haminron. I might say one thing further. There is only about 
70 percent of our retailers that I have made a survey with who are 
onaminimum. But that graduates on up, youknow. And, of course, 








ere Roca” aed es a ai a, bee 













TO ak te ae 








REBRIR at 





ited 











RS Ppa nse dee a 





eh 


Re 






aed Petse ns 






bia a? 










eee i 





eater 






Bete? a. ee 



















AMEND FAIR LABOR STANDARDS ACT OF 1938 937 


when you affect the minimum, you affect every range in the wage scale. 
Senator McNamara. The established rate is 65 to 70 ¢ 
Mr. Haminron. Yes. However, there are very few on that 
minimum. 

Senator McNamara. Thank you. 

(The complete prepared statement of Weston E. Hamilton, repre- 
senting the Utah Council of Retailers, is as follows :) 


Mr. Chairman, and members of the subcommittee, I am grateful for the 
opportunity of appearing before you as a representative of the Utah Council of 
Retailers, which organization is composed of all the retail trade associations 
in the State of Utah. 

My associates and I have had many meetings and discussions with retailers 
and representatives of the service industries all over the State of Utah con- 
cerning the proposed amendments to the Fair Labor Standards Act as they 
pertain to an extension of the act to the retail and service industries. 

Since there will be many other people appearing before you today with facts 
and figures on the effects of the proposed amendments, I intend to spend the few 
minutes allotted to me to an explanation of the attitude of the retailers and 
businessmen of Utah toward these amendments. I might add, at this point, 
that the economy of Utah and the conditions in retailing are typical of all the 
intermountain States, and that I have every reason to believe that the attitude 
of Utah businessmen on this law would be wholeheartedly supported by retailers 
and businessmen engaged in service industries in the neighboring States of 
Idaho, Montana, Wyoming, Colorado, New Mexico, Arizona, and Nevada. 

To begin with, the Utah Council of Retailers and all businessmen with whom 
we have discussed this matter, want to go on record as being vigorously opposed 
to an extension of the Fair Labor Standards Act to the retail and service indus- 
tries. This attitude is not based on opposition to minimum wage and hour 
laws per se, but is founded primarily on the following factors: 

1. Utah and the other States are capable of regulating minimum wages and 
hours of employment within their borders. They are matters of local concern, 
not Federal. 

2. The retail business is local in nature and retailers are not engaged in inter- 
state commerce. 

3. The proposed amendments will adversely affect the small retailer and 
discriminate against the merchant who happens to operate in more than one 
State. 

4. The proposed amendments are merely a foot in the door, leading to a further 
encroachment on local rights through the guise of interstate commerce. 

5. The Fair Labor Standards Act is complicated and will place an undue 
burden upon the small retailer., 

As far back as 1933, the Utah State Legislature passed a law delegating 
authority to the State industrial commission to hold hearings and set minimum- 
wage rates for persons employed in the retail and service industries. This law 
also set forth the minimum age at which people may be employed and the 
maximum number of hours they may work each week. From time to time 
the minimum wages have been revised upward and are presently at a level very 
suitable for local conditions. 

The Industrial Commission of Utah, in setting minimum-wage rates, has 
recognized the fact that living and employment conditions in different localities 
of the State vary and that these factors should be considered in determining 
the wage rate for a particular community or locality. It is my belief that our 
industrial commission has been realistic in its approach to the matter and that it 
is watching out for the best interests of the people of Utah as a whole. 

If the commission should fail in its duty, I know that the State legislature 
would increase minimum-wage rates and take whatever other action was neces- 
sary to correct any abuses. 

The amendments presently under consideration would affect only those 
retailers and those persons engaged in the service of industries who have stores 
or operations in more than 1 State or do a volume of more than $500,000 per 
year. 

In Utah we have several chainstores in the retail field and a number of hotels, 
laundries, restaurants, and so forth, that would come within this classification, 
plus many whose gross sales amount to more than $500,000. 
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Despite the fact that they have outlets in more than one State, the operation 
of a retail store, a hotel, or a laundry is purely local in nature. A retailer 
competes with merchants in the same town, sells to the same local customers, 
obtains his employees from the same labor market, pays the going wage in his 
community, and set his prices according to local conditions. He does not 
compete with merchants in neighboring States, or even in neighboring towns. 

Therefore, any regulation setting up minimum wages and hours for his 
employees should be made at a level where local conditions can be properly 
appraised. This fact was recognized by Congress when the Fair Labor Standards 
Act was first enacted and the retail and service industries were exempted from 
its provisions. 

Extension of the Fair Labor Standards Act to a portion of the retail and 
service industries will definitely have an adverse effect upon both the chainstore 
operator and the local merchant in my State and in the other Intermountain 
States, primarily in the agricultural and smaller communities. 

The minimum wage set under this act, whether it be 90 cents or $1.25, will 
place the merchant who has stores in more than one State at a distinct competi- 
tive disadvantage with other local merchants, and is discriminatory to him. 

It will also work to the disadvantage of his competitor who operates on a local 
basis only. In the long run, a higher wage paid in one segment of an industry 
tends to raise the wage in all segments. 

This would result in the local operators being forced to maintain a pay seale 
which he could not afford, and his only alternative would be to hire inefficient 
help, which in turn would put him in a disadvantageous position in competing 
with businesses which, by the nature of their larger operation, are able to afford 
better quality employees. 

In other words, it will either place the chainstore merchant at a competitive 
disadvantage or will serve as a lever to boost the labor costs of the merchants 
in many of the smaller communities to a point far beyond their ability to pay 
and far beyond the minimum wage levels necessary for the community. 

Another feature of the retail business that should be pointed out, is the fact 
that many students attending school and many housewives desiring part-time 
employment are able to find jobs in retail establishments and service-type busi- 
nesses. While the minimum wages set by the Fair Labor Standards Act might 
not have too much effect on the labor costs for regular employees in retail stores 
in the larger cities, it would certainly diminish the job opportunities for students 
and part-time employees. 

In most cases these part-time employees are untrained, or are in training, 
and are paid less than the regular worker. If the minimum wage is set too 
high, the job which these people are glad to tale because they fit their situa- 
tion or the number of hours they want to work, will be eliminated. Extension 
of the Fair Labor Standards Act to the retail and service industries would, 
therefore, deprive many people of the opportunity for part-time employment 
or on-the-job training. 

The people I represent believe that the proposed amendments are merely a 
“foot in the door,” which will lead to a further encroachment on local rights 
through the guise of interstate commerce, either by future legislation or by ad- 
ministrative interpretation. 

We do not know where interstate commerce begins or where it ends. Past 
history reveals that in the administration of the Fair Labor Standards Act, many 
of the regulations and many of the interpretations of the law have far exceeded 
what it was originally thought the act covered. We believe that Federal juris- 
diction over matters that are primarily of local concern is wrong and we don’t 
want to see it expanded. 

Of the 15,000 business enterprises in the State of Utah, 5,000 are retailers, 
3,000 engaged in the service industries, and less than 1,000 in manufacturing. 
Of the retailers, 56 percent employ 1 to 5 persons and 83 percent employ less 
than 15 persons. 

Now, if the Fair Labor Standards Act were ever extended to include the 
majority of these small retail establishments, you can imagine the difficulties 
that would be encountered. The act is complicated and difficult to administer. 
Most of the small retailers have neither the knowledge nor the time to master 
its provisions. 

Already the burden placed upon them in keeping the reports required for 
social security, unemployment compensation, workmen’s compensation, with- 
holding taxes, and the multitude of other required records is too great and 
expensive. Let’s not add another set of rules for them to cope with. 
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In conclusion, I would like to reiterate that while we are not opposed to a 
minimum wage-and-hour law per se, we do believe that regulation of wages 
and hours in the retail and service industries is a matter of local concern, not 
Federal; that these industries are local in nature rather than interstate; that 
the proposed amendments will adversely affect the small retailer and discrimi 
nate against the merchant who happens to operate in more than one State; 
ynd that coverage of the retail and service industries under the Fair Labor 
Standards Act as proposed will eventually lead to its being extended to all 
retail and service industries under the guise of interstate commerce. 

I thank you for ihe courtesy extended me in allowing me to appear before 
this committee. 

Senator McNamara. Next is the Virginia Retail Merchants .Associ- 
ation, Mr. Munt. 

You may proceed in your own manner, 


STATEMENT OF CHRISTIAN MUNT, MANAGING DIRECTOR, 
VIRGINIA RETAIL MERCHANTS ASSOCIATION 


Mr. Munv. I think this is the last statement, and 1 know you prob- 
ably will be happy about that. 

First, 1 want to express my appreciation for having this oppor- 
tunity of appearing before you. 

My name is C! hristian Munt. I am the managing director of the 
Virginia Retail Merchants Association, which was organized in 1905 
and has 8,370 members. Officers of the association are located in 
Richmond, Va. | We wish to record ourselves as vigorously opposed to 
any extension of coverage under the Fair Labor St: ‘andards Act. 

As evidenced by statements of Justice Black—then Senator—Presi- 
dent Roosevelt and President Truman, it was never intended that 
retailing be covered under this law. Retailing and the service trades 
are purely local in nature and subject to local conditions. Extension 
of the coverage to retailers would be uneconomic, since it would in- 
crease cost Without a cor responding increase in productivity. 

Manufacturing industries can control labor costs but the service 
trades and retailing must work a full force to serve their customers 
and patrons. W hen orders fall off, a manufacturer can curtail pro- 
duction and lay off employees. A retailer is unable to do this for he 
must have a working force on hand at all times. Retailing is a busi- 
ness of stable employment. It is a business of people. 

Extension of this law’s coverage would be costly to administer and 
practically impossible to police. Retailing is an intrastate business. 
Retailers compete with one another in their own communities and 
wages and prices are very largely determined by local conditions. 

What is happening in one community is not necessarily reflected in 
other cities. Retailers compete with the local merchants in the same 
town. They sell to local customers and draw their exployees from 
the local labor reservoir. 

As conditions even within the same State vary with communities, 
it would seem to be most unwise to attempt a uniform coverage. As 
costs of living vary from community to community, wage sc ales are 
generally varying accordingly, therefore, a retail store, whether it be 
an independent, a part of a ‘Voluntary group, or as a chain 
large extent local in nature. 

Your average retail merchant is a substantial local citizen taking 
a very active part in community and church affairs. Salary and 
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Wages in retail stores have kept pace with other industries over the 
years. As far as I know, reasons advanced for the extension of cover- 
age under the wage and hour law do not apply to retailing. Under 
proposals already made, some. stores would be covered and others 
would be exempt. Certainly, this would be discriminatory. 

Any extension of coverage to retailing would seriously jeopardize 
€ mploy ee training programs and would adver sely affect the security of 
part-time, old, and semidisabled workers. 

It must not be overlooked that in retailing there are many fringe 
benefits with nearly all workers getting a substantial discount on goods 
purchased. As overhead would be forced up, consumers or users will 
get less service. 

Cost of operations will be increased. The average retailer, and 
the average retailer is a small operator, will not have the time to give 
the special attention necessary to the mountainous administrative Tul- 
ings and interpretations issued by the Wage and Hour Division since 
1938 and thereafter. 

Continued scrutiny of records by the Federal Labor Department 
will be time consuming and the preparation of the records will be 
expensive. 

The elimination of the present retailing exemption is not in the 
interest of the retailing employee or the public he serves. Certainly 
this is a further invasion of States rights, the rights which are so 
eloquently advocated, but about which so little is done. 

I am grateful to you for giving me this opportunity to express the 
v iewpoint of our Virginia mere chants. 

Senator McNamara. Thank you, Mr. Munt. Weare glad you were 
able to come and give us this testimony, and I am sure your viewpoint 


will be of great interest to the committee and your statement will be 
helpful. 


Thanks again. 

Mr. Mount. Thank you, sir. 

Senator McNamara. I want to announce for the record that the 
hearings will continue tomorrow morning at 10 o’clock when the sub- 
committee will hear testimony from the Conference of State Manu- 
facturers Associations, the Southern State Industrial Council, rep- 
resentatives of the cotton industry, and the American Transit ’Asso- 
ciation. 

Anything else to come before this subcommittee hearing? 

We will be adjourned until 10 o’clock in the morning. 


(Whereupon, at 4:15 p. m., the subcommittee recessed, to recon- 
vene at 10 a. m., Tuesday, May 3, 1955.) 
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TUESDAY, MAY 3, 1955 


Un iTep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON Lapor AND PuBLic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:08 a. m., 
in room P-63, United States Capitol, Senator Paul H. Douglas 
(chairman) presiding. 

Present: Senators Douglas, McNamara, and Goldwater. 

Also present: Stewart E. McClure, staff director; Roy E. James, 
minority staff director; John S. Forsythe and Michael J. Bernstein, 
professional staff members, and Dr. Fred H. Blum, consultant. 

Senator Dovenas. The committee will come to order. 

The first witness we have this morning is Mr. A. C. Conde, executive 
vice president of the Indiana Manufacturers Association, represent- 
ing the Conference of State Manufacturers Association. Mr. Conde. 

If you have anyone with you, Mr. Conde, he may come up with you, 
also. 


STATEMENT OF A. C. CONDE, CONFERENCE OF STATE 
MANUFACTURERS ASSOCIATIONS 


Mr. Conpr. Thank you. 

1 would like to call to your attention that to those of you who have 
transcripts, this is dated May 2d. It should be dated May 3d. It isa 
typographical error. 

My name is A. C. Conde. I am executive vice president of the 
Indiana Manufacturers Association, Indianapolis, Ind. I am appear- 
ing here today on behalf of the Indiana Manufacturers Association 
and the Conference of State Manufacturers Associations, which organ- 
ization includes the following statewide manufacturers associations : 

Associated Industries of Alabama 
Associated Industries of Arkansas, Inc. 
California Manufacturers Association 
Manufacturers Association of Colorado 
Manufacturers Association of Connecticut, Inc. 
Associated Industries of Florida 
Associated Industries of Idaho 

Illinois Manufacturers Association 
Indiana Manufacturer Association 
Iowa Manufacturers Association 
Associated Industries of Kansas 
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Associated Industries of Kentucky 
Louisiana Manufacturers Association 
Michigan Manufacturers Association 
Minnesota Employers Association 
Mississippi Manufacturers Association. 
Associated Industries of Missouri. 
Associated Industries of Montana. 
Associated Industries of Nebraska. 

New Hampshire Manufacturers Association. 
Associated Industries of New York State, Inc. 
Associated Industries of Oklahoma. 
Associated Industries of Rhode Island. 
Tennessee Manufacturers Association. 

Texas Manufacturers Association. 

Utah Manufacturers Association. 
Associated Industries of Vermont. 

Virginia Manufacturers Association. 
Wisconsin Manufacturers Association. 

Senator Doveias. What is your relationship to the National Asso- 
ciation of Manufacturers / 

Mr. Conner. No relation. 

Senator Dovetas. That is, they are an organization of individual 
concerns, and you are a federation of State manufacturers associa- 
tions? 

Mr. Conner. That is right, sir. 

Senator Doveias. P robably your members, or the members of your 
members will also be members of the NAM; isn’t that true? 

Mr. Conve. In a great many cases, yes. 

The number of companies repr esented by the Conference of State 
Manufacturers Associations is more than 55,000. 

We appreciate the opportunity this subcommittee has offered our 
associations to appear before you and present our comments on the 
several pending bills proposing an increase in the minimum wage and 
other major amendments to the Fair Labor Standards Act of 1938, 
us amended. 

Our organizations are vitally interested in proposals to amend that 
act. At the outset, we believe that Congress, in considering any 
changes in wage and hour legislation, should be guided at all times 
by the basic objectives and purposes of the Fair Labor Standards Act 
es enacted in 1938. 

As passed, the Fair Labor Standards Act had simple, humanitarian 
objectives to aid employees engaged in interstate commerce or in the 
production of goods for such commerce. 

Those objectives were (1) to establish a floor under wages; (2) to 
discourage unusually long workweeks by requiring that time and one- 
half be ps aid for overtime; and (3) to eliminate oppressive child labor. 

The statute was designed to meet and carry out Presidential reeom- 
mendations at that time for— 


only legislation to end starvation wages and intolerable hours; more desirable 
wages are and should continue to be the product of collective bargaining. 
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Thus, present consideration of legislation to increase minimum 
wage rates should not lose sight of the original and fundamental pur 
poses of the Fair Labor Standards Act to prov ide for 
the maintenance of the minimum standards of living necessary for health, 
efficiency, and general well-being of workers. 

The basic design of the statute was to help and protect that portion 
of our working force who were also described by the President in 
1937 as “undernourished, poorly clad, and ill housed.” 

The greater percentage of the proposals before this subcommittee 
call for a substantial increase in the st: atutory minimum wage. It 
wil be recalled that the statutory minimum wage established by the 
act in 1938 was 25 cents an hour. “It stands today as triple that figure. 
The cost of living, meanwhile, has not quite doubled, according to the 
Bureau of Labor Statistics. 

Our organizations feel that there is no justification for an increase 
in the statutory minimum wage at this time. 

Senator Dovcias. Therefore, you are opposed to the administra 
tion’s proposal for a 90-cent wage / 

Mr. Conner. That is right, sir. 

The provisions of the statute were never intended nor should they 
be construed at this time as requiring the Congress to provide a “pre- 
vailing,” “average,” or “universal” wage rate for employees subject 
to the act. According to the Senate committee report (S. Rept. 884, 
‘oth Cong., pp. 8-4) — 
it is only those low-wage and long-working-hour industrial workers who are the 
helpless victims of their own bargaining weakness that this bill seeks to assist 
to obtain a minimum wage. 

We doubt the present existence of sweatshop labor conditions that 
brought about the enactment of this legislation. In fact, there are 
but. few employees now employed in manufacturing or in interstate 
commerce at the present minimum wage. A limited increase at this 
time, therefore, would directly affect “only a negligible number of 
employees in this country. 

But there can be no question that an increase in the statutory mini- 
mum at this time would indirectly tend to set off another round of 
wage increases throughout industry. Employees do compare their 
incomes with the minimum provided by law. If the Congress should 
approve an increase in that minimum, the higher paid employee would 
expect an equivalent increase. 

Unions would unquestionably demand maintenance of the current 
differentials between the statutory minimum and the higher rate de- 
manded and obtained through collective bargaining, and competition 
would require adoption of higher wages throughout industry gener- 
ally. Such an outcome could but have inflationar v results. 

American experience has certainly shown that in the industries of 
this country, improvements in produce tion technique, in output, bring 
higher and higher real wages in terms of purchasing power. 

E Xperience has shown equally clearly that wage increases forced by 
statute or by any other means except increased output can result only 
in higher and higher consumer prices. 
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Several of the bills pending before this subcommittee propose sub- 
stantial revision of the Fair Labor Standards Act by expanding cov- 
erage and limiting a number of the exemptions contained in the act. 

The industrial organizations joining in this statement and presen- 
tation are opposed to proposals (a) to increase coverage generally of 
the Fair Labor Standards Act; or (6) to delete or limit the exemption 
of certain classes of employees. 

It is the position of our organization that the act has already been 
extended, by administrative rulings and judicial decision, far beyond 
that intended or contemplated when the act was passed. No justifi- 
‘ation has been shown why additional workers need the coverage or 
protection of Federal wage and hour legislation. 

Instead, it would be more desirable if Congress at this time could 
clarify the bases for coverage as provided by the act so that employers 
could know with some degree of certainty whether and which of their 
employees are subject to the Fair Labor Standards Act. 

Weare particularly concerned with proposals, such as that in S. 662, 
to extend coverage under the statute to employees of— 


every employer who is engaged in any activity affecting commerce. 
The phrase “activity affecting commerce” is defined to include— 


any activity in commerce, necessary to commerce, or competing with any ac- 
tivity in commerce, or where the payment of wages at rates below those pre- 
scribed by this act would burden or obstruct or tend to burden or obstruct com- 
merce or the free flow of commerce. 

These provisions could extend the act to practically all phases of 
business activity within the scope and reach of the congressional power 
to regulate commerce under the Constitution. It could reach all 
workers whose work has any connection with or relates even remotely 
to interstate commerce. It would thus provide further and ever- 
expanding Federal controls on the compensation to be paid and the 
hours of labor for employees throughout the United States. 

It might also be pointed out that the “affecting commerce” extension 
of coverage, as proposed, would apparently parallel the coverage now 
provided with respect to the Labor-Management Relations Act. With 
respect to the latter statute, however, the National Labor Relations 
Board has, on occasion, declined to exercise the full scope of its juris- 
diction. 

No authority, however, is provided in the proposals before this 
subcommittee to permit the Secretary of Labor to relieve employers 
of wage and hour requirements in borderline situations. Moreover, 
by shifting coverage to employees of an employer engaged in any 
activity “affecting commerce,” the Congress would be changing the 
entire concept of coverage under the statute. 

Under the statute as passed and now, the test for coverage under 
the statute has been and is whether the employee’s own activity or 
work is “in commerce” or in “the production of goods for commerce.” 
The “affecting commerce” concept, as proposed, would shift cover- 
age to an enterprise or plant basis. 

This new and adidtional test could only lead to confusion, more 
disputes, and possibly a building up of wage litigation similar to the 
billions involved in the portal-to-portal lawsuits in 1947, which neces- 
sitated congressional action to correct. 
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In addition, we wish to raise the question of whether the Congress 
deems it advisable at this time to preempt legislatively another ‘field 
that may well be handled by State authority. As is well known, the 
extension over the past several years of the Federal Government into 
almost all areas of our national economy and local activities has re- 

sulted in serious restriction of the power and authority of the States 
in matters which traditionally fall within their province. We believe 
it should be the policy of the Federal Government to promote and 
strengthen State sovereignty and to limit the exercise of Federal power 
to those matters which have a direct and substantial relationship to 
the national interest. 

Therefore, we believe that Congress should reexamine the original 
purposes, objectives and intent of Federal wage-and-hour legislation 
before further preempting this field and obliterating entirely the tra- 
ditional power and sovereignty of the State. 

This is also particularly pertinent with respect to pending proposals 
to delete entirely or to seriously limit a number of the exemptions 
from coverage that has been provided under the Fair Labor Stand- 
ards Act, as amended. We believe that before further extending cov- 
erage by revising the exemption provisions of section 13 of the act, 
Congress should analyze carefully the purposes of prior Congresses 
in providing those exemptions. 

The current hearings are the first general hearings on general wage- 
hour legislation before a congressional committee for some years. 
Therefore, our organizations would like to take this opportunity to 
urge repeal of the Walsh-Healey Public Contracts Act on the grounds 
that the act is not needed and provides confusing and duplicating 
standards for employers. 

As members of this subcommittee know, American industry is sub- 
ject to two Federal statutes controlling wages and hours of their em- 
ployees—the Fair Labor Standards Act of 1938, and the Walsh- 
Healey Public Contracts Act of 1936. 

The latter statute was enacted under the authority of the Govern- 
ment to prescribe terms and conditions in Government supply con- 
tracts. It predated FLS:\ by 2 years, and was passed while Con- 
gress was in doubt as to its constitutional power under the commerce 
clause to establish minimum wages and maximum hours for industry 
generally. 

The subsequent enactment of FLSA, however, did not result in re- 
peal of the less comprehensive Walsh-Healey Act, thereby causing 
considerable confusion, overlapping and duplication in obligations 
and liabilities under the two statutes, since almost all employers per- 
forming Government contracts are also subject to FLSA. 

Thus, an employer producing both commercial products and goods 
under a Government contract is subject to two Federal laws regulating 
wages and hours. The employer must, thereby, not only comply with 
the almost countless rulings and interpretations under the Fair Labor 
Standards Act, but he must also comply with rulings and interpreta- 
tions under the Walsh-Healey Act. If the standards were the same, 
no problem would exist. But the standards are not the same. 

The statutes differ in their coverage, in overtime requirements, in 
the employment of child labor, in wage rates, and in recordkeeping 
requirements. 
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With respect to differences in minimum wages rates, it is obviously 
impractical for a company to try and maintain — schedule of rates 
for private commercial work and another for Government work. 
This condition is frequently further complicated by the fact that one 
company with a diversified line of products may be subject to several 
different Walsh-Healey minimum rates, which means that the highest 
will have to become the standard for the whole plant. 

Walsh-Healey minimum wage determinations, when ordered, bring 
about almost immediately a whole series of intraplant inequities due 
to the necessities for maintaining job or classification differentials. 

As a result of these differences between the two statutes, employers 
are faced with increased costs of maintaining duplicate sets of books, 
which in turn increases the cost of products to the Government and to 
the consumer. In addition, administrative costs of the Department 
of Labor are likewise increased because of time and effort spent to 
inspect employers under two standards. 

We, therefore, sincerely suggest that this subcommittee reappraise 
the necessity for maintaining two Federal statutes on wages and 
hours. We urge that the Walsh-Healey Act, having outlived its 
usefulness, be repealed. 

Senator Doveias. Thank you very much, Mr. Conde. 

The next witness is Mr. Tyre Taylor, general counsel, Southern 
States Industrial Council. 


STATEMENT OF TYRE TAYLOR, GENERAL COUNSEL, SOUTHERN 
STATES INDUSTRIAL COUNCIL 


Mr, Taytor. Thank you, Mr. Chairman. 

My name is Tyre Taylor. I appear on behalf of the Southern 
States Industrial Council, the headquarters of which are in the 
StahIman Building in Nashville, Tenn. My address is 917 15th 
Street, here in W ashington. 

The council was established in 1933. Its membership is comprised 
of industrial and business concerns in the 16 Southern States from 
Maryland to Texas, including West Virginia, Missouri, and Okla- 
homa. This membership includes all lines of manufacturing and 
processing, mining, transportation, and related industries and ac- 
counts for very substantial employment throughout the region. 

We appreci iate, Mr. Chairman, this opportunity to appear and 
present our views to the committee. 

The council believes that the entire concept of Government interven- 
tion in the field of wage- and price-fixing is wrong in principle and 
hence won't work in practice. It opposed the original FLSA, which 
became effective in 1938, and which provided that the minimum should 
be raised to 40 cents over a d-year period. It opposed raising this 
minimum to 75 cents in 1950, and it opposes all suggestions for 
increasing this minimum now. 

We take this position because we do not believe that the statutory 
minimum wage is a cure—or even a palliative—for poverty. If it 
were, there could be no earthly justification for holding the minimum 
to 75 cents, 90 cents, or even $1.25. 

We believe—and have long argued, so far unsuccessfully—that the 
only real guaranty behind a wage in a free society is the productivity 
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of the person who receives that wage. Or as the President put it in 
his Economic Report to Congress on January 2s, 1954: 


A minimum wage program is an expedient of limited value for dealing with 
low incomes. ‘The best help for the lowest earner is to enhance his usefulness as 
a worker and to improve his knowledge and mobility. 

But not only is a minimum wage program an expedient of limited 
value in dealing with low incomes; it hurts the very people it is 
ostensibly designed to help—those workers in the very lowest income 
bracket. The FLSA does not compel an employer to employ anyone. 
Its only effect is to force upon employers in covered industries the 
choice of paying a worker the fixed minimum or not hiring him. 
Thus, as Paul Poirot points out in an article in the April Freeman 
entitled the “Inhumanity of the Minimum Wage” 





The law says, in effect, “If you are not worth the legal minimum wage, you are 
not worth anything’ * * * Denying a man the right to offer his services by 
fixing a minimum wage at more than his services are worth is to deprive him of 
a market for the only thing in the world he could have justified as his own. 


Of course, the proponents of a 90-cent minimum will say— as Secre 
tary of Labor Mitchell has said—that a satisfactory adjustment to 
the 75 cents was made in 1950, and that a satisfactory adjustment to 
90 cents can be made now. 

In other words, Mr. Mitchell assumes that, by proper timing and 
by not setting the minimum at too high a level, an upward adjustment 
can be made without substantially curtailing employment or earning 
power. 

We suggest that this assumption is not based upon any know facts 
or experience. In the very first paragraph of the foreword to the 
Labor Department’s study entitled “Results of the Minimum Wage 
Increase of 1950,” dated August 1954, the statement is made: 

The effects of minimum-wage legislation on such business variables as wages, 
employment, prices, technological change, and profits are of interest to legislators 
administrators, and others concerned with economic alfairs and labor standards. 
Yet, little research on these effects in this country has ever been attempted. 

And again, the writer of this foreword, freely admits that it: 

Was limited in intent in that it did not aim to examine the minimum wage 
impact on total business activity: that is, on national aggregates of income, 
employment, or production, or on overall price and earnings levels. 


And that: 


The purposes of the program were frustrated to some extend by the course 
of political events during 1950. The invasion of South Korea and the conse- 
quent United Nations action took place only 5 months after the 75-cent rate went 
into effect, and the economic impulses generated by these international develop- 
ments overshadowed the new minimum and obscured any assessment of its 
longer-run infiuences. As a result, only the more immediate, short-run effects 
of the 75-cent rate—those occurring during the comparatively stable economic 
climate of the first half of 1950—are determinable with any degree of clarity. 


We all know that since before the first wage order was scheduled 
to go into effect in 1939, we have been living in a world war, postwar, 
Korean war and cold-war boom unprec edented in our national history. 
To assume that in the absence of a state of permanent or near-war the 
economy will continue to function at these high levels is to fly in the 
face of all past experience. 
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Senator Doveias. Mr. Taylor, I take it you assume, therefore, that 
in order to have high-level production, it is necessary to have a state 
of permanent or near-war? 

Mr. Taytor. Based on past experience, I think that is true, sir. 

Senator Doucias. I would hate to believe that. 

Mr. Taytor. I would, too. 

Senator Doveias. I would hate to believe it, but I would like to 
register my dissent, because I can’t believe that it is necessary for 
the c: ipitalistic system to have war or near-war in order to produce at 
high levels, but that is a long subject. 

Mr. Taytor. The truth is that Secretary Mitchell, without any ade- 
quate facts or experience to go on, has bulled his way to what Mr. 
Arthur A. Smith, economist for the First National Bank of Dallas, 
‘alls “an arbitrary trial-and-error decision.” 

We recognize, of course, that this proposal to raise the minimum 
wage is aimed primarily at the South. This is apparent from the 
Department of Labor study mentioned earlier in which the effect of 
the 75 cents was discussed in terms of five of the South’s important— 
they called them “low-wage”—industries, namely, southern sawmill- 
ing, fertilizer, men’s dress-shirt and nightwear, seamless hosiery, and 
wood furniture industries. It was also in effect stated in Secretary 
Mitchell's testimony before you on April 14. 

By now I suppose we should have become accustomed to legislation, 
executive action, and Supreme Court decisions directed at changing 
or curbing one or another aspect of our southern economy, life, “and 
civilization. Perhaps we should even be flattered by this special at- 
tention from all three branches of our National Government. 

In any event, I should like to call to this committee’s attention two 
facts which, as we see it, merit consideration before this flagrantly 
antisouthern legislation is passed. 

The first is that, little as is known about the overall effects of mini- 
mum wage legislation, it is indisputably true that wage differentials 
do exist in most industries and that raising the minimum of the lowest- 
paid workers results in a demand on the part of their higher-paid fel- 
low workers to restore the preexisting differential. 

Thus, when Secretary Mitchell tells you that a 90-cent minimuin 
would require wage increases for about 500,000 production workers 
in manufacturing industries in the South—or about one-fifth of all 
such workers—he leaves totally out of account increases which will 
he required to preserve existing differentials. 

Furthermore, such increases in both the higher and lower wage 
brackets would not be compensated for by any increase in production 
and hence would be inflationary. 

The second fact which this committee might well ponder before 

‘eaching a decision on this matter is that the House has passed and 
the Senate Finance Committee has : approved by a vote of 13 to 2 and 
the Senate is now debating the extension of the trade agreements pro- 
gram for 3 years, with authori ization to the President to reduce exist- 
ing tariffs by 15 percent over this period. 

Southern industries upon which a 90-cent minimum would produce 
a signicant impact and which are already suffering severely from low- 
wage foreign competition include especially cotton textiles, ceramics 
and glassware, luggage locks, and plywood. 
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I happen to know of a small plywood manufacturer in my own 
state of North Carolina who has barely been able to keep going in 
the face of low-wage foreign imports. Obviously, his diffic ‘ulties will 
multiply if he is faced with a further reduction in tariffs and a fur- 
ther increase in his labor costs. 

Senator Dovenas. I take it, then, you are opposed to the reciprocal 
trade nm f 

Mr. Taynor. Yes, sir. We appeared before the committee and 
stated our position. 

Senator DovGias. And you favor higher tariffs 

Mr. Taytor. That is right. 

We also respectfully suggest that you consider making whatever 
minimum is established under the Fair Labor Standards Act the 
minimum for employees engaged in work for the Government. 
There would seem to be no justification whatsoever for the complexities 
arising from the existence of what amounts to a double standard under 
FLSA and Walsh-Healey. 

As a matter of fact, Mr. Chairman, the council favors the complete 
repeal of Walsh-Healey. 

In conclusion, may I say that, while our arguments appear to have 
fallen upon deaf ears in the past, this is a subject on which we feel very 
strongly. It has not been so long as history measures time since our 
part of the country was ravaged | and laid waste. The South was in 
even worse shape from 1865 to 1900 than Europe following the last 
war, 

Yet, there was no foreign-aid program or point 4 to which we could 
turn for help. We started from scratch because there was no other 
place from which to start. There was no freedom from want—or 
even, during the black days of reconstruction, any freedom from fear. 

But there was freedom of another sort without which the South 
would have remained a festering poorhouse poisoning the whole Na- 
tion. This was freedom to work—to work however long and hard 
might be necessary to rebuild a going economy. 

We all recall with varying degrees of shame and guilt the infamous 
and vindictive Morgenthau plan: for making Germany into an agrarian 
nation. 

There is, of course, no way of proving this, but it is my firmly held 
conviction that a great proportion of the industries we have in the 
South today never could have got started at all had the present FLSA, 
with its minimum wage and overtime provisions, been in effect. 

Thank you. 

Senator Doveias. Thank you very much, Mr. Taylor. I appreciate 
your coming. I think the Chair should add, in order to make his own 
position clear, that he does not regard this legislation as in any sense 
antisouthern legislation. 

It may be that the percentage of low-wage workers is higher in the 
South than in other sections of the country, but there are many workers 
in the North and West, outside of the South, who are paid low wages 
and who would be affected by an increase in the minimum wage. 

Also, I do not believe that the southern workers, as a group, are less 
productive than the workers in other parts of the country, nor do I 
believe that southern management is less efficient. 

Thank you very much, Mr. Taylor. 
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Mr. ‘1 \ytor. Thank you. 

Senator Doveias. Now, we have a series of witnesses from the 
National Cotton Council. I will ask them all to come forward. Mr. 
Wingate, representing the producers, Mr. Roy Forkner, representing 
the ginners, Mr, Sherman representing the warehousemen, Mr. Patter- 
son representing the crushers. 

I wonder if they would all come forward. We heard from certain 
gentlemen last week representing ginners and compressors. We are 
very glad to have you here this morning. 

Mr. Wingate, I understand that you are going to lead off, repre- 
senting the producers. 


STATEMENT OF ROY FORKNER, COTTON FARMER AND GINNER, 


LUBBOCK, TEX., REPRESENTING THE NATIONAL COTTON 
COUNCIL 


Mr. Forkner. Tam Roy Forkner, a ginner, and if it pleases you, we 
would like to have the testimony of the ginners first, inasmuch as the 
ginner is the first to handle the cotton in processing. 

Senator Doveras. Very well, Mr. oidctior, would you lead off, then / 

Mr. Forxner. Yes, sir. Thank you. 

My name is Roy Forkner. My address is route 1, Lubbock, Tex. 
I appear here as a witness in behalf of the National Cotton Council. 

As you gentlemen may know, the cotton council is the industry wide 
organization representing cotton producers, cotton ginners, cotton 
warehousemen, cotton spinners, and cottonseed crushers. 

My testimony will deal principally with the interest of the cotton 
ginner on the question of a proposed increase in the minimum wage 
and extension of coverage under the Fair Labor Standards Act. Fol- 
lowing me will be Mr. George Sherman, of Haynesville, La., who will 
represent the cotton warehousemen, Mr. Robert Patterson, of Tren- 
ton, Tenn., who will present testimony in behalf of the cottonseed- 
crusher segment of the industry, and Mr. H. L. Wingate, of Pelham, 
Ga., who will represent the producers. 

The principal objectives of the National Cotton Council are to in- 
crease the efficiency and lower the costs of producing, handling, and 
processing cotton, cottonseed, and their products, and to expand the 
consumption of the products of the industry. This is done through 
research and sales promotion, 

Agriculture, generally, and the cotton industry, particularly, has a 
great stake in this legislation. Our efforts to lower costs and increase 
efficiency would be dealt a staggering blow if the Congress, by law, 
raised the wages we have to pay. 

As a general rule, the cotton ginner does not buy the cotton from 
the farmer. He merely performs the service of separating the lint 
from the seed, and packages the lint in a bale ready for sale. It might 
be described as the first processing of seed cotton. It is an essential 
service that must be performed before the farmer is able to sell either 
his lint cotton or his seed. The farmer pays the ginner for this service. 

So that you will have a clear picture of just what would actually 
happen by legislating higher wages, we are going to tell you about the 
principal segments of the industry which would be affected most. 
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When the cotton has been picked in the field, the farmer brings it 
to the gin in a wagon, or in his truck, or in a trailer drawn by a trac- 
tor or truck. Farmers try to bring in just enough seed cotton to make 
a bale when it is ginned. On the average, that would be about 1,350 
pounds. 

Senator Doveras. That is, 1,350 pounds of raw cotton would make 
a bale of 500 pounds? 

Mr. Forxner. Yes, sir; that is hand-picked cotton. Sometimes 
that amount varies. 

Senator Dovetas. More or less / 

Mr. Forkner. More; about 2,000 pounds of seed cotton is required 
where the cotton is mechanically harvested. 

Senator Doveias. Because of foreign material / 

Mr. Forkner. Yes, sir; with the burr included, and sometimes even 
the burr is hand-snapped. 

At my gin, the wagon or truck is spotted under a suction pipe which 
lraws the seed cotton into the gin machinery. The process of ginning 
consists of cleaning trash, leaves, et cetera, from the cotton and cutting 
the cotton lint or fibers from the seed. As the lint is separated from 
the seed, it is carried through ducts to the press, where it is packed 
and wrapped into bales which weigh about 500 pounds, on the aver- 
age. The bale is ready for the farmer who brought in the seed cotton. 

The seed which has been separated from the lint which went into 
the bale is collected in a hopper and weighed. In most sections of the 
Cotton Belt, cottonseed loses quality if it is not delivered to the crush- 
ing mill quickly. Therefore, most farmers sell their seed to the ginner. 
The price paid the farmer for the seed is the amount which the crush- 
ing mill will pay, less freight and a small handling charge retained 
bv the ginner for colleeting the seed, caring for it, and moving it to the 
mill. , 

The farmer is charged so much a hundredweight for the ginning 
service, plus an amount for the bale covering and the steel bands used 
to tie the bale. These charges are deducted from the value of the seed 
which I buy, and the farmer is paid the difference in cash. The bale 
is loaded on the farmer’s truck, wagon, or trailer to be taken to the 
warehouse. Some ginners arrange to have the bale trucked to the 
warehouse for a small charge, where the farmer desires this service. 

Senator Doveras. In other words, you buy the seed, but you do not 
generally buy the cotton ? 

Mr. Forkner. In my particular instance, I do buy cotton, but as a 
beltwide practice, gins do not buy the cotton. I buy cotton as a serv- 
ice to my customers. 

Senator Doveias. What is the common practice? Will the gins 
buy the cotton ? 

Mr. Forxner. I think, generally speaking, the gins do not buy 
cotton. 

Senator Doveias. But they do buy the seed ? 

Mr. Forxner. Yes, sir. They do buy the seed; yes, sir. 

Senator Dovatas. Proceed. 

Mr. Forkner. Gins are spotted around the entire area of cotton pro- 
duction. They are usually located either on the edge of a small village 
or at a crossroad, along with a general store and filling station. Com- 
petition is very keen in my area. There are several gins with which 
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my Operation competes for business. I need not tell you that acreage 
restrictions this year, which have reduced the cotton allotments about 
one-third, will reduce the volume that I gin about one-third. This, 
of course, has increased unit costs tremendously. 

Most gin labor is unskilled. It is needed at the same time farmers 
need the most labor—during harvest. My source of labor is in the 
small towns where the farmer gets his labor. 

For the past several years, my expenses have done nothing but go 
up. Electric power rates are up, as is the cost of lubrication, repairs, 
upkeep, modernization and other expenses. A modern gin today, 
with the latest equipment for handling machine-picked cotton, costs 
about $150,000 to $200,000, 

With costs all along the line up and volume down, what will happen 
if I am forced to raise wages? I will have no choice but to pass it 
on to the farmer, if I am to stay in business. 

Other businesses can pass this expense on to the consumer, but that 
is not true in the case of a gin. I have to compete for labor with em- 
ployers who would have to pay the new minimum, regardless of 
whether the “area of production” exemption is applied to me or not. 
It is inevitable that an increase in the minimum will increase the wages 
that Ihave to pay. I have no choice but to pass them on to the farmer 
in the form of an increase in my ginning charges. 

My gin, as I have said, is about + miles from Lubbock, a city of 
75,000 population. As set out in the wage and hour law, gins in the 
so-called “area of production” and gins out of this area are affected 
differently by the wage and hour. 

The gins located in Lubbock actually are required to pay minimum 
wage, and the gins located out of Lubbock and away from Lubbock— 
1 mean, actually in the area of production, are exempt from the 
minimum wage. 

Senator Dovenras. Is that right, or just the reverse / 

Mr. Forxkner. I am in the area of production. The area of produc- 
tion is where the cotton is actually produced. 

Senator Doueias. Are you under the act ? 

Mr. Forxner. I am exempt. 

Senator Doveias. That is what I thought. It is outside the area. 

Mr. Forxner. Outside the area, but here is the point we are raising 
in regard to that: The gins which are in competition to me in Lubbock, 
and as little as 5 miles from me, are under that restriction and they 
must pay the minimum wage, I compete with them for that particular 
labor service, don’t you see? Consequently, it forces me to pay it 
whether or not I am under that law. 

Senator Dovetas. Also, they might have higher costs than you, 
might they not? 

Mr. Forkner. I see no reason why they should have higher costs. 

I would like to call the committee’s attention to the ridiculous situa- 
tion which exists in the administration of the exemptions intended 
for handlers and first processors of agricultural commodities under 
the wage and hour law. The Administrator has done his best to get 
around the clear intentions of the Congress. 

Senator Doveras. That is quite a serious charge. Do you think 
that has been true in the last 2 years? 
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Mr. Forkner. Well, inasmuch as this law is still in existence with 
the difference in regulations in and out of the area of production, we 
are still operating under the same rule. 

Senator Dovacias. A lot of people down in Georgia were disap- 
pointed, or are suffering disappointment with the results for which 
they voted in 1952 ¢ 

Mr. Forxner. I am from Texas. 

Senator Doucias. Well, a lot of people in Texas have been dis- 
appointed with what they thought they were getting. 

Mr. Forxner. The Congress plainly said that the exemptions would 
apply in the area of production, meaning the area where the commod- 
ity was produced. The Wage and Hour Administrator has described 
the area in which cotton and other commodities are produced, in rela- 
tionship to the distance the gin happens to be from the nearest town 
of a certain size. 

It is impossible for me to see what the size of a town has to do with 
whether the gin is located in the area where cotton is produced. All 
of the area around Lubbock—Lubbock is the hub of a 2l-county 
area 

Senator Doveias. As I remember it, Lubbock is named after Sir 
John Lubbock. 

Mr. Forxner. I believe it was, Sir John Lubbock, the former 
Governor of Texas. 

Senator DoveLas. The anthropologist and student of bees and ants 
and so forth. 

I am told that Sir John Lubbock came down with Lillie Langtry. 
Is that part of the local tradition of Lubbock ¢ 

Mr. Forkner. We have a replica of the “Jersey Lily” in Lubbock. 

Senator Dovelas. She was supposedly the most beautiful woman in 
England and came on this trip with Sir John Lubbock to dedicate the 
town of Lubbock. That ought to be part of the local history of Lub- 
bock. 

Mr. Forkner. It was my understanding that Lubbock was named 
for the governor. 

Did he later become governor ¢ 

Senator Douce tas. Oh, no. He was supposed to be the greatest 
authority on mason bees and wasps in the world, a great friend of 
Darwin and Huxley. 

I would like to come down to Lubbock some times and give a lee- 
ture. 

Mr. ForKNer. We would be glad to have you. 

Senator Doveras. On Lillie Langtry. 

Mr. Forkner. My gin is located in Lubbock County, which in 1953 
produced about 250,000 bales of cotton. This county ranks sixth 
among the one thousand-odd cotton-producing counties in the Cotton 
Belt. Certainly any reasonable man would say that a gin in Lubbock 
County was in the area of production of cotton. That is the state- 
ment I was about to refer to, the fact that a million and a half bales 
are raised in a 21-county area around Lubbock, and the economy of 
Lubbock is certainly based on cotton. 

Yet, because Lubbock, according to the 1950 census, had a popula- 
tion of 71,000, the Administrator would rule that no gin within 3 
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airline miles of the city limits of Lubbock was in the area where cotton 
was produced. 

Asa matter of fact, his definition says that the area 3 airline miles 
from the city of Lubbock is not open country. As I said, my gin is 
about 4 miles from Lubbock, and it is very definitely i in open country. 

Mr. Chairman, I want to assure you that it is open country. It is 
a level plain on which virtually all of the land is in cultivation. 

I, therefore, would like to urge strongly that this committee define 
the “area of production” as being every county in which the crop in 
question is grown commercially, and all counties adjacent thereto. 
Then no administrator can take aw ay from farmers the exemptions 
which Congress intended they have for minimum wages and hours in 
the first processing and handling of their products. 

Mr. Chairman, that about sums up my testimony. Mr. Sherman, of 
Haynesville, La., who is a warehousemen, is here to tell you the part 
he plays in the raw cotton industry. He gets the bale after I gin and 
wrap it. 

Senator Doveias. Thank you very much, Mr. Forkner. 

Mr. Sherman ¢ 


STATEMENT OF GEORGE H. SHERMAN, WAREHOUSEMAN, 
REPRESENTING NATIONAL COTTON COUNCIL 


Mr. SHerMAN. My name is George H. Sherman. I live in Haynes- 
ville, La., in Claiborne Parish, about 4 miles south of the Arkansas 
line. 

I operate, : Haynesville, a cotton warehouse with a capacity of 
24,000 bales. I don’t buy or sell cotton, but store cotton owned by 
farmers and others. 

Except that my warehouse is bigger than some, my operation at 
Haynesville is typical of country cotton warehouses across the Cotton 
Belt. There is only one other cotton warehouse in Claiborne Parish, 
and that is at Homer, and it is about the size of my own. 

Cotton bales weigh approximately 500 pounds each. Claiborne 
Parish grows between 5,000 and 10,000 bales of cotton a year, and 
the surrounding parishes ¢ grow between 25,000 and 50,000 bales per 
year. I estimate that the cotton grown within 50 miles of Haynes- 
ville each year will run between 100,000 and 125,000 bales. 

Practically all of the cotton is placed in the warehouse by the 
farmer who grew it. All of the charges made for warehouse serv- 
ices are borne by the farmer. Those charges which he does not pay 
directly are deducted by the buyer in arriving at the price he pays 
the farmer for his cotton. 

I have to keep a crew on hand at the warehouse at all times, 
whether any cotton is actually received or shipped or not. During 
the peak of the harvesting season, we have about 15 people on the 
payroll, including myself. During other parts of the year, except 
when shipments are unusually heavy, we maintain a minimum crew 
of about seven people, including myself, 

Depending on the volume of receipts and shipments, we work from 
40 to 48 hours per week. It is sometimes necessary for the weighers 
and I to work as long as 56 hours per week. 
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In my community, and in Louisiana generally, farming is the 
principal occupation and cotton is the principal crop. 

Senator Dovetas. More than rice or cane sugar ¢ 

Mr. SuermMan. No rice in our area. We do have timber. 

Senator Doueias. But 1 mean in Louisiana, generally. 

Mr. Suerman. Oh, yes, they have rice in south Louisiana; yes, 
sir. Rice and sugareane in south Louisiana, but up in the hill see- 
tion where I am, it is cotton, principally, and timber and cattle. 

Cotton warehouses and compress-warehouse plants are supposed to 
be exempt from the minimum wage and overtime under the Fair 
Labor Standards Act whenever they are in the area of production 
of cotton. The act, however, authorizes the Wage and Hour Ad- 
ministrator to define the area of production of cotton and other agri- 
cultural commodities. 

Back in 1946, he defined the area of production of cotton by say- 
ing that a warehouse is not in the area of production if it is located 
in or close to a town of 2,500 or more population, or if during the 
previous month, it received more than 5 percent of cotton receipts 
from points more than 20 miles from the warehouse. 

He made the same definition for cotton compress-warehouse plants, 
except that the distance is 50 miles instead of 20. He made that 
definition in 1946. Until the census of 1950, our warehouse was 
exempt even under the Administration’s definition, because until 
th: . time the population of Haynesville was less than 2,500 people. 

I understand the courts have declared the Administration’s defini- 
tion to be in violation of the law; however, the situation seems so 
uncertain I am afraid to pay my labor less than the 75-cent minimum 
wage. Overtime is paid on all hours over 40, in order to comply 
with these conditions. 

There is another exemption in the law which says that a cotton 
warehouse does not have to pay overtime for the first 12 hours a day, 
for the first 56 hours a week, for as many as 14 weeks out of the year. 
That would be quite a bit of help in a case like mine except that the 
kind of labor we hire—and it is the same kind that works on the farms 
around Haynesvi can’t see why overtime isn’t paid all the time 
if it is paid any of the time. Even without overtime, they are paid 
more than they would receive on the farm, and that’s where they would 
be if they weren’t working in the warehouse. 

Now, one of the bad features about this wage proposition is that I 
have to pay a man whether he has had any experience or whether he 
hasn’t. The same wages that I pay an experienced man I have to pay 
him, or else I have to raise the experienced man on up above him. 

We are in the area of production of cotton, of course, and ought to 
be entitled to the exemption from overtime and minimum wage, too. 
I can’t see where the population of Haynesville has anything to do 
with the warehouse being in the area of production of cotton. 

For that matter, I don’t see where the location of farms that ship 
their cotton to my warehouse, instead of somebody else’s warehouse, 
has anything to do with it, either. Farmers are still pretty independ- 
ent people, and they are going to at their cotton in whatever ware- 
house they please, whether it is 5 miles away or 100 miles away from 
the farm. With good roads and motortrucks, the distance doesn’t 
make much difference. 
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Actually, there are a great many farms in Louisiana, and I am sure 
in a lot of other States, that are not located as close as 20 miles to a 
warehouse or as close as 50 miles to a compress-warehouse plant. 
There are still fewer that are located within those distances of plants 
located in towns of less than 2,500 population. 

In fact, only 6 of the 28 aneaiens in Louisiana are located in 
towns of less than 2,500, and only 2 of the 27 compress-warehouse 
plants in Louisiana are located in towns of less than 2,500. Those 6 
warehouses and 2 compresses have a combined storage capacity of only 
106,500 bales. In the last complete crop year, Louisiana farmers grew 
793,868 bales of cotton. Combined capacity of all compresses and 
warehouses in the State is 1,163,500 bales. 

The only Louisiana compresses in towns of under 2,500 population 
are at Delhi and Oak Grove, way over in the eastern end of the State. 
The 6 warehouses that are in towns of under 2,500 population are 
pretty well scattered; but all told, they couldn’t handle 10 percent of 
the State’s production, even if it was grown within 20 miles of the 
warehouses. 

You can see from that that only a small proportion of Louisiana 
farmers have any chance of putting their cotton in a warehouse or 
compress-warehouse plant which the Administrator will agree is 
within the “area of production” of cotton and, therefore, exempt. 

Except for the plants in New Orleans, all the warehouses and com- 
press-warehouse plants in the State were built as close as possible to 
the source of their busmess; that is, the cotton farms and cotton gins. 

The storing and compressing of cotton is a pretty hazardous busi- 
ness, anyhow, because the amount of cotton received varies widely 
from year to year. 

Senator Dovetas. I wonder if you would briefly describe the process 
of compressing cotton ? 

Mr. SuHerMan. Well, I am not a compress man. I am just a ware- 
houseman. I have never run a compress, but they take the cotton 
in 





Senator Dovetas. That is, it is already baled up. 

Mr. Suerman. It is already baled up, just like the ginner baled 
it, and then they carry it down to the compress and remove the bagging 
and ties. Well, the ties, rather, not the bagging. They leave the 
bagging on it. They have ways of holding it together. They put it 
in this compress machine and compress it down to about one-third, 
I believe it is, of the gin bale size; that is what they call standard 
compress, and then they have the high-D compress that even brings 
it down smaller than that. 

Senator Dovetas. In other words, it is a way of reducing bulk, but 
retaining weight ? 

Mr. Suerman. That is right. It is the same weight. The weight 
isn’t changed. It is reducing it down in size to where you can store 
more of it in a smaller place. 

Senator Doveras. Isee. Thank you. 

Mr. Suerman. A study recently made of a large cross-section of 
the eotton warehouse industry in the cotton-producing States showed 
that cotton warehousemen for the past 5 years have been realizing 
earnings on their operations, after income taxes, of less than 214 
percent of the present value of net worth. 
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I believe my own operations for the past 5 years, on the average, 
will show about the same figure. Certainly any increase in ware- 
house operating costs of any amount will have to be passed on in 
increased charges for warehouse services; and those increased charges 
will be borne by the cotton farmers, who are already pinched between 
rising farm costs and falling cotton prices. 

On my own farm, I quit raising cotton 2 years ago for that very 
reason. I will state here that I am in the dairy business and have 
85 head of registered Jerseys, but I can’t see how I will continue to 
operate if wage scales are increased and the price of milk is not. 
There has been no change in base price in 3 years. _ - 

With the present minimum of 75 cents, and with the existing con- 
fusion about exemptions, cotton warehousemen and cotton farmers 
are already hurt even if the 75-cent minimum is not increased; and 
I don’t think it should be. Congress should not even consider repeal- 
ing the exemptions now in the law for cotton warehouses and com- 
press-warehouse plants. What should be done, and what I urge be 
done, is that the present exemptions be clarified and strengthened so 
that nobody in the Labor Department or anywhere else can say that 
they do not apply. 

The most important of these is the one exempting cotton ware- 
housing and compressing and similar operations on other farm prod- 
ucts from both the minimum wage and overtime when those opera- 
tions are performed in the area of production. Experience in the last 
16 years makes it pretty plain that the Labor Department is not going 
to make a resonable definition of the area of production of any agri- 
cultural product. 

The Congress should simply amend the act to say that everybody 
employed in, about, or in connection with the ginning, storing, or 
compressing of cotton, and similar operations on other farm products, 
is exempt from overtime and from the minimum wage if he is em- 
ployed in a parish where the product handled is produced in com- 
mercial quantity, or in an adjoining parish where it is customary for 
that commodity to move from producing parishes to adjoining parishes 
to receive those various services. 

The ginning, storing, and compressing of cotton and the proces- 
sing of cottonseed ought to be exempt from overtime no matter where 
they are performed and the exemption should apply to everybody 
employed in, about, or in connection with those operations. 

If we could be sure of the application of the exemptions that are 
now in the law, the statute of limitation wouldn’t be too important. 
With all the uncertainty and confusion created by the rulings and reg- 
ulations of the Labor Department, the statute of limitation ought to 
be reduced from 2 years to 1 year. If the uncertainty is determined 
against the employer, the penalty now can be doubled. One year is 
certainly long enough to continue the development of a possible lia- 
bility of that kind. 

Without relief in the matter of exemptions, any increase in the 
minimum wage would increase my labor costs by substantially the 
same percentage as the increase above 75 cents. Since my labor costs 
run approximately 60 percent of my total cost of operation, my total 
operating costs, and, therefore, all charges made for warehouse serv- 
ices rendered, would be increased by 8 percent if the minimum is made 
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85 cents; 12 percent if the minimum is made 90 cents; 20 percent if 
the minimum is made $1; or 40 percent if the minimum is made $1.25. 
If the exemptions are repealed, as some of the bills propose, those 
percentages of increase would be much higher. 

Cotton warehouse operating costs have already gone up 25 percent 
in the last 5 years, not counting the effect of the 75-cent minimum— 
that increase applies to unit costs—gross costs, of course, fluctuate 
with volume. 

Considering the fix the cotton farmer is already in, he will really be 
in a sorry plight if these increases are added to his burden. Com- 
parable increases, of course, would be added to the cost of ginning, 
cost of compressing and the cost of practically everything the farmer 
buys or pays for. 

Now, in my area—when I speak of a small cotton farmer, that runs 
from 5 acres to, oh, about 100 acres—that is about as much as any 
farmer cultivates in cotton in my particular area. 

I thank you very much. 

Senator GoLtpwaTer. Just one question. You mentioned, on page 5, 
that your warehouse operating costs have already gone up 25 percent 
in the last 5 years. What has been the chief reason for that increase, 
or reasons ? 

Mr. Suerman. Well, the main reason for that is that when our 
population increased in the town, and we were thrown out of the 
“area of production” as defined by the administrator. That is one of 
the reasons, and I had to go to the minimum wage, pay the minimum 
all the way, and the overtime. 

When the overtime came in on me, why, that increased my labor 
cost. Then all of the other material that I happen to buy, stuff has 
gone up along with it. 

Senator Gotpwater. Thank you. 

Senator Doveras. Mr. Patterson? 


STATEMENT OF ROBERT F. PATTERSON, REPRESENTING NATIONAL 


COTTON COUNCIL AND NATIONAL COTTONSEED PRODUCERS ASSO- 
CIATION 


Mr. Parrerson. My name is Robert F. Patterson, Trenton, Tenn. I 
would like to state that Trenton is the county seat of Gibson County, 
which is the home of Davy Crockett. I am the vice president and 
manager of the Trenton Cotton Oil Co. at Trenton, Tenn. 

We are cottonseed crushers. That is, we buy cottonseed from the 
cotton ginners and process them, getting cottonseed oil, meal, hulls, 
and linters. Ours is a small operation as far as cottonseed oil mills go, 
our average crush being about 11,000 tons. During our crushing sea- 
sons of approximately 7 months, we employ approximately 38 people. 
These are in addition to 3 in the permanent office force and 5 super- 
visory persons in the plant. 

I have been authorized to express the views of our industry as 
represented by the National Cotton Council and the National Cot- 
tonseed Products Association. Our association has, as members, 288 
of the approximately 310 cottonseed crushing mills operating in the 
United States. It has on a number of occasions expressed the indus- 
try’s viewpoint that minimum-wage legislation is not an appropriate 
method of raising income generally. 











le. 
‘}'- 


as 
»t - 
8S 
he 
1S- 
ite 


AMEND FAIR LABOR STANDARDS ACT OF 1938 959 


It has pointed out that the enactment of the Wage and Hour Act in 
1938 and each increase in the minimum since that time has resulted, 
in our industry, in a reduction in employment. As late as February 
18, 1955, the association’s board of directors adopted a resolution 
opposing current proposals to increase the minimum wage. 

At our mill in Trenton, we are now paying the minimum of 
cents per hour. Last year, our wage cost per ton was $4.90. Because 
= cotton-planting allotments, we cannot honestly hope for any in- 

ase in our season’s crush. 

Ze a matter of fact, with the number of acres planted in cotton 
facing another serious cut under the direction of the Federal Govern 
ment, a decrease in next season’s crush appears inevitable. It natu- 

rally follows that all our crushing costs will increase—the wage cost 
being a prominent one of these. 

Based on our crush in calendar year 1954, a minimum wage of 90 
cents would mean for us an increased cost per ton of approximately 
90 cents; a $1 minimum wage would result in an approximate ‘ly $1.50 
per ton increase ; and it n: aturally follows that a $1.25 minimum would 
increase the cost per ton by $3. 

These cost increases relate only to the effects of increasing the rates 
paid to those of our workers now receiving the minimum. In addition, 
we would be compelled to increase the wages or salaries paid to our 
employees who are earning more than the minimum. Some of the 
minimum rates proposed would raise the earnings of our unskilled 
workers—a watchman, for example—above those of our office employ- 
ees and lower supervisory workers. Wages or salaries paid these latter 
zroups would naturally ‘have to be increased. 

Actually, an increase in the minimum wage would require increases 
for all employees in our plant. This results from the necessity for 
maintaining wage differentials between employees of various skills. 
Skilled workers are particularly sensitive on this point. Unless we 
do maintain such differentials, we would have considerable dissatis- 
faction among our workers. 

In other words, the figures on increased cost per ton of cottonseed 
which I have given you do not represent the entire increase. 

Senator Doveias. Do you pay the bare minimum of 75 cents? 

Mr. Parrerson. Yes, sir; to unskilled workers. 

Senator Dovetas. That is the starting wage / 

Mr. Parrerson. Yes, sir; that is right. 

I'd like to give you a brief review of our operations. The cotton- 
seed we have bought from ginners arrive at the crushing mill by truck 
or boxcar. Mills use either | pneumatic, hydraulic jack, or power shovel 
unloading equipment. As a preliminary step in processing, seed are 
cleaned to remove any leaves, twigs, bolls, or sand picked up in the 
field and in handling. 

After seed have been cleaned, they are conveyed to the lint room 
where the short fuzz or fiber remaining on the seed after ginning is 
removed. These are known as linters. This operation in general com- 
pares to the ginning of cotton since the short fibers left by the gin are 
removed by this process. The linters are then bailed. 

Senator Doveras. I am sometimes told that these linters find their 
way into mattresses. 

Mr. Parrerson. Yes, sir; they make good ones, too: the best, we 


think. 
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Seed move from the delinting machines to the hullers. The huller 
employs a series of knives which cut the hull. The seed are then 
passed through a series of beaters, shakers, and separators which sepa- 
‘ate the hulls from the meats, The hulls are then ready for sacking 
or shipment in bulk and the meats are ready for extraction of the 
oil. 

The oil is extracted from the meat, either by presses or by solvent 
extraction, leaving the meal. 

Senator Dovcias. What do you mean by “solvent extraction”? 
Chemical ? 

Mr. Parrerson. Yes, sir. It is a fairly new process for cottonseed. 

The products our industry manufactures—cottonseed oil, cottonseed 
meal, cottonseed hulls, and cottonseed linters—are standardized; that 
is, they are uniform in quality and appearance. Also, they enter highly 
competitive markets. Linters compete with wood pulp, with cotton- 
mill waste, and with a number of other similar matrials. We even have 
some competition from Russian liners which are imported into this 
country. 

Cottonseed oil is an edible product which is used in the production of 
margarine shortening, salad oil, and other such foods. It must com- 
pete with soybean oil, corn oil, lard, and a number of other fats and 
oils. 

Cottonseed meal is used as a feed for livestock. It competes with 
soybean meal, linseed meal, and some of the newly developed chemicals 
such as urea and the ammoniated feeds. 

Cottonseed hulls are also a livestock feed, of a different type from 
meal. They are in competition with grass, hay, and silage, the least 
expensive of the roughages. 

Because of the very nature of our products, and the competition they 
meet in the markets, we cannot pass on a cost increase, such as would 
be caused by a rise in the minimum wage, by raising our prices. The 
prices of our products are fixed in the market by the old-fashioned law 
of supply and demand. We must sell at what the market will offer or 
we simply do not sell. 

Senator Dove.as. The prices are interdependent; isn’t that true? 
A fall in the. price of one product will raise the prices of the others? 
That is, a décrease in the demand for one product, if it results in 
reducing the total output, will cause the prices of affiliated products to 
rise ¢ 

Mr. Parrerson. It has worked that way recently. I had an idea it 
was on account of the Government package program where, say, for 
instance, the meal price went low; then if it went too low the crusher 
would have a tendency to want to tender his products to the Govern- 
ment. 

So the refiner may, if he wanted the oil badly enough to get it direct 
from the mill, offer enough inducement in the oil to make him sell the 
oil, and then take that decreased price in the meal. 

As a consequence, an increase in our costs, resulting from a rise in the 
minimum wage, would have to be met by reducing the price we pay for 
our raw material—cottonseed. 

This would result in lower income for the cotton farmer—already 
one of the lowest income groups in our economy. The proposed in- 
creases in the minimum wage would actually have the effect of taking 











Sy 
id 


AMEND FAIR LABOR STANDARDS ACT OF 1938 961 


income from the farmer and transferring it to another group that is 
already better paid. 

I wish to state that my industry, cottonseed crushing, is squarely 
opposed to a reduction in the income of the cotton farmer. The cotton 
farmers are our friends, our neighbors, and we know that prosperous 
conditions for the farmer and for our industry are wholly inseparable. 

We earnestly request that there be no increase in the minimum wage 
and no other amendment of the Wage and Hour Act that would result 
in reduced income for the farmer. 

Senator Dovetas. Thank you very much. 

The CuHarrkMan. Our final witness is Mr. Wingate. 

Mr. Wingate. 

Mr. Wingate. Thank you, Mr. Chairman. 


SATEMENT OF H. L. WINGATE, IN BEHALF OF THE NATIONAL 
COTTON COUNCIL 


My name is H. L. Wingate. I reside in Pelham, Ga. I am a pro- 
ducer delegate of the National Cotton Council, and serve as vice presi- 
dent of that organization. 

I am president of the Georgia Farm Bureau Federation and a 
member of the board of directors of the American Farm Bureau 
Federation. At this hearing today I am representing the National 
Cotton Council. 

Mr. Chairman, I would like to have my prepared statement placed 
in the record. And I am just going to try to hit some of the high 
points of it. 

What I would like to do is to—since these three gentlemen have 
so ably given you the status of their operations and how it fits in 
with the farmer, I want to spend just a little bit more of my time 
trying to say a little bit about the condition the farmer is in today 
and just how these prices will kick back upon us. 

So, Mr. Chairman, I have a couple of little maps here. And I have 
one here that I picked up this morning. We can get more of them. 
But I wanted to let you see this while we are talking about it. 

And I would like, if it’is possible, Senator, to get these maps in 
the record. 

Senator Dovetas. I don’t know that we can reproduce them in 
color, 

Mr. Winaarte. I was just going to say, though, we will prepare it 
checked so you can, just as this is checked right here. 

We will give it to you with the same effect in checks so you can. 

Senator Doveras. It will be done in black and white. 

Mr. Wrnearte. I would like very much for that to go in the record. 

(The map referred to appears on p. 962 :) 

Mr. Wineate. And I want to at this time call your attention to 
the situation that the farmers are in. First, taking this map that 
you look at here, you will notice that there are, I believe, eight States 
there. It is the old Cotton Belt. That is in black, where the average 
wage for the farmer is below 60 cents. 

Senator Dovetas. Below 60 cents? 

Mr. Wingate. Pardon me. Below 60 cents. That is, an hour. 

Senator Dovetas. Is that farm labor or farmers? 

Mr. Wrineate. Farm labor. 
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Now, the other colors will carry you on out. And I want to point 
out there that you hit your dotted States next. And that is 60 to 75 
cents an hour. 

Senator DouGLas. Sixty to seventy-five. 

Mr. Wincare. Pardon me. Sixty to seventy-five an hour. And 
that still follows the Cotton Belt on across. And then we go on up 
from 75 to 90 cents, that area wavy lines. And then we go from 0 
to $1, the States with crosslines. Then we go from $1 to $1.14, the 
gray-colored States located primarily in the north central and north- 
west area, with these States up in the northeast. 

Senator Doveias. I am pleased to see that my own State of Illinois 
is in the highest bracket. 

Mr. Wingate. Yes, sir. 

And I would lke to call your attention, gentlemen of the com 
mittee, to the fact that—and you can check the records—you will 
find that the vast majority of industry and agriculture, where they 
are able, are paying the 90 cents and above at the present time. 

When you get in the sections with the very, very low incomes, that 
is where your low wages are. 

So, with that map there I wanted to point that out. And then I 
want to point out here in a development of agriculture’s human re- 
sources—that is from the Department of Agriculture—a report on 
problems of low-income farms, prepared for the Secretary of Agricul- 
ture, by the United States Department of Agriculture. 

Here is a map that shows that the area of lowest farm income cor- 
responds to the area of lowest farm-wage rates. This is the Depart- 
ment’s own figure, Mr. Chairman, and I would like for this to go into 
the record. 

Senator Dove as. That can be put in black and white ? 

Mr. WrnGate. Yes, sir, I think that can be handled. 

Now, it is a little far off, but the check area here is the section marked 

“Less than $1,000 residual farm income to operator and family with 
Jevel of living index below the regional average and 50 percent or more 
of commercial farms classified as low production.” This area has a 
level-of-living index in the lowest fifth in the Nation. 

(The map referred to appears on p. 964:) 

Mr. Wineare. And the point is, | want to point out to you, gentle- 
men, that this low-income area is right back in the old cotton area as 
a whole. 

Senator Doucias. I wonder if I might see that ? 

Mr. WinGate. Yes, sir. 

Now, Mr. Chairman, we are familiar with the fact that the farmers’ 
income has dropped drastically in the past few years. 

[n 1951 the farmer was receiving about 111 to 112 percent of parity. 

That is across the board. Today it is 86 percent. 

Senator Dovetas. October 1952, 100 percent; isn’t that true? 

Mr. WinGate. Yes, sir. 

And it has gone on down. Now, I would just like to point out, Mr. 
Chairman, here in April 29 issue of the paper—and I have the record 
here now from the Department of Agric cena these lar ge head- 
lines say: “Farmer gets 8 percent less: consumer gains by 3 percent.” 

Now, this j is for the first quarter of 1955 in somnielnna to the first 
quarter of 1954. 
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So, I would certainly like for us to take that into account. And 
we have a lot of good economists all over this country who are doing 
a lot of figuring all along. And here is Newsweek. You can turn to 
page 63. And that is the May 2 edition. And you can see what they 
say about the economy of agr iculture along with everything else. 

Agriculture is down and headed for worse times. And the other 
things are going on up, Up, Up. 

Senator Dovcias. The Senator from Lllinois tried to point out that 
the first fact that you mentioned was true, but he was greeted with 
the statement that he was a prophet of gloom and doom. 

I hope you will not have the same effect. 

Senator Gotpwatrer. Mr. Chairman, I would like to point out some- 
thing here, though: That the figures that you used do not convey the 
compete nor the accurate picture, because the per capita farm income 

s actually up 7 percent since 1947, 

What we have had happen is a constantly decreasing number of 
farmers in this country. Farm employment, for instance, has de- 
creased from a high of 9 million 6 in 1939, and it has gone down con- 
stantly until today it is only 5 million 6. That has been going on, 
I might say, since the days of Washington. 

So while farm income, the percentage of the total income of the Na- 
tion that goes to the farmer is down, the per capita is up. 

Mr. Wineate. I would like to ask the Senator how does that per- 
centage of moving off of the farm compare with actual farmers mov- 
ing, or whether that is labor. 

You see, we are mechanizing, and there are not near as many of the 
farmers moving off. 

Senator Gotpwarter. That would include laborers and farmers. 
But the trend is away from the farm. And the trend also is to mecha- 
nize farming, as you know. 

That is one of the things that has happened to your cotton industry. 
We in the West can produce cotton much cheaper than you in the 
South because of our flat, level, land. By the same token, you can 
produce cattle much cheaper than we can. 

Mr. Wrineate. That is, us long as water lasts ? 

Senator Gotpwater. That is right; as long as we have water. 

Senator Doveras. You seem to be doing pretty well in getting water 
out of the public trough. 

Mr. Wingate. Mr. Chairman, I would like to go back to the point, 
though, that I certainly w ouldn’t agree until I am shown the figures 
that would convince me that your farmers are mov ing off of the farms. 

I mean your actual operators are not leaving the farms. I mean 
1 would not believe that they are leaving until I am shown the figures; 
that is, in proportion to the workers. [am still on mine. And about 
12 or 15 years ago there were some fifty-odd people on my farm, 
including my own family. And today there are nine on that place, 
including my own family. 

But I am still operating the farm. And I have just mechanized it. 
And that is the situation. 

So, I think these figures hold pretty good, Senator. 

Senator Gotpwater. I don’t want to dispute those figures at all. 
I think we are talking about two different things. 
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But when we mention one we have to mention the other to get the 
true picture. 

I have heard some tales that they are beginning to move rather 
rapidly in Mississippi toward large farms. It is happening in the 
Middle Western States where there are large numbers of farm 
families. 

For instance, in my community we are a farming community. These 
figures are approximately correct, I think: 30 percent of the popula- 
tion lived on farms back about 1920. And today the percentage is 
down Jess than 10. And the numbers have actually increased by, oh, 
[ would say 10,000, and the acreage has doubled in that time. 

I don’t think it is happening in your section. 

Mr. Wingate. It is happening some. 

Well, Mr. Chairman, I hold in my hand the U.S. News and World 
Report. I would like to refer you to what they say on page 132. And 
this is the April 29 issue, 1955. If you want to refer to it and see 
what their people say about the direction of the farmer's income, it 
might be helpful to you. 

Then on page 20, Mr. Chairman, they have a beautiful chart here in 
large figures. And it shows what was being spent a year ago and what 
is being spent now and what is going to be spent next year. And I 
would just like to mention that it says— 


Spending by the people a year ago, 231 billion. Now, 248 billion. 


And they anticipate a year later 251 billion. 

And I will go down: 

Spending by business on the way up from 44 last year up to an 
estimated 59 next year. These are billions. 

Spending by the Government, thank goodness, is headed down a 


c 


little bit. It says 80.1 here a year ago, and down another year to 77 
billion. 

But I get over here, and it says: From wages and salaries, a hun- 
dred and ninety billion, that is, a year ago. Next year, 206 billion. 

From investments, 35 up to 37 billion a year later, 

From farming, 12.2 last year, down to 12 this year, down to 1114 
billion next year. 

Here is the one that sort of amused me just a little bit. From pen- 
sions and other sources. They go up. Just from pensions they are 
going up. 

But the farmer is still held down. The pensions are 22 billion, up 
to 2314, billion. That is the direction it is headed. 

So, it was amazing to me to find that even the people that are on 
pensions are moving ahead with their income, and the farmer is ex- 
oe ‘ted to go down this year and down next year. 

Now, Mr. Chairman, the farmer definite ly cannot pass his cost on. 
I wish they would figure out some way to find out how he could do 
that. But there is no way under the shining sun for him to pass it on. 
And we, as farmers, have to prey. a surplus to protect the consuming 
public and for the security of this Nation. 

And that surplus—for instance, 4 million bales of cotton are con- 


sidered a normal surplus; 350 million bushels of wheat; about 600 
million bushels of corn. 
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Now, it is not for our good, but it is for the protection—it is for 
the good of the country and the protection of our people. 

Now, that surplus is going to have to always keep us down to a 
pretty reasonable level. We just cannot pass the extra cost on if you 
put higher wage rates on us. 

Now, I will take just a little bit of time to talk to you about the 
cotton situation. 

I have produced cotton all my life. Cotton is in a terrible squeeze. 
Cotton is competing today with synthetics. Just a few weeks ago I 
was through some cotton mills and synthetic mills. And synthetics 
are 6 cents less a pound than cotton, placing both on a ready-to-spend 
basis; that is, with all the waste out of the cotton. 

Now, that is a very serious matter with the cotton farmers. There 
is ho way to pass additional cost on. So, Mr. Chairman, that places 
the farmer in a very serious position. 

I could take up the same thing with wheat. I could take up the 
sume thing with corn and go on down the line. It is just impossible 
for us to pass the costs on under the se tup that we are operating under. 

It seems to me that this minimum wage is aimed more at the farmer 
and the group that is doing the first processing. 

Senator Dovetas. Well, of course, farm labor is not brought under 
the act. 

Mr. WinGate. No, sir; but if you go up with your minimum wage, 
it affects us indirectly. 

Senator DovGuas. 7 mean in competing for labor / 

Mr. Wingate. Yes, sir 

We have to compete ‘a labor. And it affects us indirectly. So, 
that is a situation that I think we should take into consideration. The 

vast area with this low-wage rate that is going to be effected by these 
proposed increases in minimum wage is the section that just cannot 
pay it. 

Now, if we are forced to pay it, it is going to come out of the farmers’ 
hide, or if he has anything laid back, it is going to come out of what 
he has saved until he decides to get out of business. 

He just cannot pay higher wages, gentlemen. Now, I would like 
to call to your attention another fact too, gentlemen. 

A lot of people do not stop to think about the part the farmer plays 
in our total national economy. In 1953 the farmers of this N Nation 
purchased over 7 million tons of finished steel, more than was put into 
all of the automobiles that were built that year. And we use more 
oil for power than any other industry in the Nation. 

We purchased i in 1953 over 15 billion kilowatt-hours of electricity. 
In 1953 we purchased over 320 million pounds of rubber. And I just 
mention those things to call your attention to the fact that with the 
farmers’ pure chasing power going down and everything else going up, 
no good economist can figure ‘how we can stay in business. 

And when we, as farmers, ¢ annot purchase that steel, those tractors, 
that oil, rubber, and so on, that keeps those fellows working, then they 
will have to get in a breadline. 

This is a very serious matter—and raising this minimum-wage rate 
will absolutely shoot right back in the face of the farmers who are 
least able to pay it. 

Now, I would like to say this: There is nothing that I would, or 
that the farmers of this Nation would, enjoy any more than paying 
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the higher wages. Because I certainly have no objections to paying 
a fellow more. The thing that gets me is when I am forced by law 
to pay higher wages than our farm income will stand. Farmers of 
this Nation now pay an overage of 81 cents per hour for farm labor 
while we only average 71 cents per hour return for farm operators 
labor. 

Now, gentlemen, I would like to say 1 or 2 things right here at the 
last in my statement——- 

Senator Doveras. I think you have already taken 20 minutes. We 
are operating on a strict schedule. 

Mr. Wincate. Could I take 1 more minute ? 

Senator Dowuaias. Yes, sir. 

Mr. Wrnaare. I would like to say that I am vitally interested in the 
rulings that have been placed on the gentlemen here that process our 
cotton and cottonseed. 

Gentlemen, it is ridiculous, and I hope something will be done about 
that. It is a terrible situation. I hope the Congress will see fit to 
define in the law what constitutes the “area of production” in accord- 
ance with my prepared statement. And I certainly feel that the 
Walsh-Healey Act, which was set up before you had a minimum 
wages, should be repealed. 

I don’t think you should have the Congress setting up one minimum 
wage and the administration setting other wage rates. 

Senator Doveias. Thank you. 

Mr. Wingate. Thank you for this opportunity . 

Senator Doveias. Thank you gentlemen very much indeed. 

(The prepared statement of Mr. H. L.. Wingate is as follows:) 


My name is H. L. Wingate. I reside in Pelham, Ga. I am a producer dele- 
gate of the National Cotton Council, and serve as vice president of that organiza- 
tion. 

I am president of the Georgia Farm Bureau Federation and a member of the 
board of directors of the American Farm Bureau Federation. At this hearing 
today I am representing the National Cotton Council. 

Mr. Chairman, the three witnesses representing the cotton council who have 
preceded me have given a clear picture of the services rendered by the first 
processors and handlers of cotton and cottonseed. The description of their 
operations and their charges show clearly that the farmer pays for their services. 

They show with equal clarity that any increases in their cost resulting from 
increased wages are of necessity passed on to and paid for by farmers. So that 
I can give the entire picture as the farmer sees it, I would like to just brietly 
sum up the testimony of the three gentlemen who have preceded me. 

The ginner separates the lint from the seed and packages the cotton into bales. 
He does not buy the cotton. For the ginning service he charges the farmer a 
fee. 

To stay in business, he must pass on cost increases, which means that he 
charges the farmer more. The warehouseman provides bonded warehouse serv- 
ice, protecting the cotton from the elements and other hazards, such as fire. 

In addition, the furnishing of negotiable warehouse receipts and Government- 
approved sampling for grade determination is an absolutely essential service 
in the marketing of cotton. The warehouseman does not buy or sell cotton, 
but merely furnishes a service, and when his costs increase they must be passed 
on to the farmer. 

Although the cottonseed crusher buys the seed, he is in effect rendering a 
processing service to the farmer so that the seed may be converted to the 
usable products which are sold. The cottonseed-crushing business is highly 
competitive, and without question an increase in his costs will result in the 
crusher being able to pay less for his seed. 

He cannot raise the price of the oil, meal, or linters as they are sold in a 
highly competitive market and represent only a small part of the total supply 
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of the edible vegetable oils, protein meal, and cellulose needed in industry and 
for livestock feed. 

When we analyze the effects of raising wages or increasing the coverage 
of the minimum-wage law, we find that the farmer pays the bill in the processing 
and handling of farm commodities. 

That would be bad enough if that were the only effect, but in addition to 
being saddled with those increased costs the farmer’s own wage bill would 
so up Sharply, since he competes for his labor with the handlers and first 
processors in the small towns, villages, and rural communities where the 
vins, warehouses, and oil mills are located. So the farmer in effect pays twice 
for wage increases. 

First, in processing and handling the farm commodity he produces, and, 
secondly, through the increase of wages of farm workers. 

In the main, industry is already paying more than the present minimum 
or even the proposed incfease in the minimum wage. For example, in the 
Nation as a whole the average wage per hour for all manufacturing was $1.80 
per hour in 1954. 

All of this adds up to the absolute fact that increasing the minimum wage 
is aimed directly at agriculture, and nobody else. Since the wages in the 
old Cotton Belt are the lowest in agriculture, that area would bear the greatest 
burden and suffer more severely from an increase in the minimum wage or an 
extension of the coverage. 

Farmers resent being singled out for special treatment in this fashion. Aside 
from being the lowest-paid group in our economic system, they represent about 
the only group which cannot pass on the increased cost. 

Let’s review briefly a few facts which show the relative position of agriculture 
generally, and Cotton Belt agriculture particularly, to the rest of the economy. 

1. Overall hourly earnings in agriculture are less than the present minimum- 
wage rate. They were 73 cents an hour in 1954. 

». Average wage rates for hired farmworkers exceed the average return per 
hour for farm operators and their families. 

In 1954 the average wage rates for hired workers were 81 cents an hour. 
Yet the average hourly earnings of farm operators and their families was 
only 71 cents an hour, which included the all-important function of management. 

3. Farm wage rates vary substantially throughout the United States. For 
example, in 1954 the average wage for hired farmworkers without room and 
hoard was $1 per hour, or more in 20 States, principally in New England, the 
Midwest, and Far West. In the 8 old Cotton Belt States of the Midsouth and 
Southeast, the average wage per hour for hired workers was less than 60 cents. 

+. To increase the farmer’s wage to $1.25 an hour, as proposed in some of the 
bills before this committee, would require a 27-percent increase in gross farm 
receipts, which would amount to $81% billion per year. 

This represents more than half of the $141% billion net receipts of farm oper- 
ators from farming in 1954. This is all the more significant when it is considered 
that farm operators cannot pass on the increase. 

5. In the Cotton Belt, where wages are the lowest, the average cost of just the 
labor required to produce a pound of cotton at a $1.25-an-hour wage would be 
about 30 cents a pound as compared with about 33 cents a pound which the 
farmer now gets for his cotton. 

6. A large percent of the lowest-income farmers are in an area roughly com- 
parable to the old Cotton Belt. In this area two-thirds of all commercial farms 
have a gross income of less thah $2,500. 

7. Farmers are in a terrific cost-price squeeze. Since 1947 costs are up 18 
percent, prices down 10 percent, and net income of farm operators is down 
25 percent. 

S. The income of farmers is about half of that for city workers on the average. 
In 1953 the average net farm cash income for farm operators was $1,707 as 
compared with the average annual wage of $3,790 per industrial worker. 

9. The parity index, which expresses relationship between prices received 
and prices paid by farmers, stands at 86, which is the lowest it has been since 
Mareh 1941. 

10. During the month of February of this year, which is the last month for 
which statistics are available, personal incomes reached the alltime peak. 
The annual rate for that month was $292,400,000,000. 

11. The United States Department of Labor announced just last week that 


the take-home pay of factory workers rose to a new alltime high peak in March 
1955. 
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Average net spendable weekly earnings in March totaled $69.47 for a worker 
with 3 dependents. During the last year take-home pay increased $187 per 
worker—a gain of about 6 percent. 

The consumer price index registered no gain in March over February and was 
in the longest period of sustained stability recorded in many years. The Labor 
Department’s release stated that the combination of these factors had “given 
the Nation’s factory workers greater buying power than ever before.” 

Mr. Chairman, the record is clear that the overall economy of this Nation is 
operating at the highest sustained peacetime level in its history. Factory work- 
ers’ buying power is at an alltime high. Yet the farmers’ net income—which 
has never even approached parity with that for city workers—is down sharply. 

Primarily as a result of wartime allout production, we have accumulated large 
surpluses of many agricultural commodities, causing sharp curtailment of 
production. 

Now, why, then, is this drive for increased wages aimed at farmers’ Is it 
simply because they pay the lowest wage scale, not because they want to but 
because they cannot afford to pay more? 

There is nothing a farmer would rather do more than to enjoy an income 
which he must have before he could pay wages commensurate with industry. 

What would be the effect on farmers of raising the minimum wage? With 
or without an increase in coverage to bring in farmworkers and all first 
processors and handlers, the effect would be the same, the difference being in 
degree. 

Either farm prices would have to be higher to absorb the added costs, or 
they would come out of the farmer’s hide. The latter is what is bound to 
happen. 

Raising farm prices is out of the question. I will take cotton as an example, 
as I have had more firsthand experience recently, although the same general 
situation is true for wheat or corn or other crops. Cotton is facing the stiffest 
kind of competition. 

Recently I visited some of our cotton mills and saw it firsthand. Synthetic 
fibers are being offered to mills at prices 6 to 8 cents per pound cheaper than 
cotton, on a waste-free, ready-to-spin basis. 

Virtually the entire tire-cord market has already been lost. Rayon is win- 
ning away a substantial part of cotton’s market in rugs and carpets. Althouzh 
synthetics cannot be substituted entirely for cotton in many uses, there is a 
gradual but steady increase in their use through blending with cotton. 

During March of this year shipments of the rayon industry reached 125 
million pounds. This set an all-time high mark. The extent to which they 
will replace cotton with rayon is determined in large measure by price. 

So, raising prices is not the answer to increased costs, as it will price our 
product out of the market. Further losses in cotton consumption to rayon, 
which would result from a greater competitive price disadvantage, will result 
in further cuts in the domestic production. 

Employment would be reduced, efficiency of cotton production would suffer 
another serious setback, per unit costs would be further increased, and net 
income would be lowered still further or wiped out. 

We just simply cannot raise prices to pay for increased labor costs. 

The only other answer then is to take the increased costs out of the farmer's 
pocketbook; to further widen the gap between the presently higher paid farm- 
worker and the lower earnings of farm operators; to force off the bottom rung 
of the economic ladder one group not now receiving even the present minimum 
wage in order to increase wages of a higher paid group. 

Is that the result the sponsors of these bills seek? Do they know that an 
increase in gross receipts of 8 percent ($2.5 billion) would be required to give 
the farmer a 90-cent-hour wage, an increase of 14 percent ($414 billion) for 
$1.00; and 27 percent ($8% billion) for $1.25? 

Do they know that no such increase is possible out of present earnings and 
that instead of an increase in gross farm receipts, a further drastic reduction 
in the present pitifully meager net receipts of $1414 billion would result. 

How do they expect many of us to pay it and not go bankrupt? 

Mr. Chairman, we cannot pay until we are able to pay. Before that time 
comes, we must increase our efficiency. We must have a greatly expanded re- 
search and education program to show us the way. We must learn how to reduce 


drastically the annual $12 to $13 billion loss in agricultural production resulting 
mainly from weeds, diseases, and insects. 
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We must develop a workable system of supplementary irrigation for our 
so-called humid areas where in some years it does not rain from the middle of 
May through September. We must reduce our peak labor requirements in cul 
tivation and harvest. 

We must improve the quality of our products so as to better compete for the 
consumer's dollar—at home and abroad. We must perfect a system of diver 
sification so as to make fuller use of our labor on a year-round basis. 

We must have stability of production, greatly increased efficiency, and sharply 
rising output per worker. These things we must have before we can increase 
wages anything like the amount proposed in any of the bills before you. 

Mr. Chairman, the farmers of this Nation would like nothing better than to 
be able to pay $1.25 an hour as a minimum for farm wages. But they must first 
achieve the goals I have set out. 

There are two additional points which I must bring to the committee's atten 
tion. When the original wage and hour legislation was enacted by the Congress 
in 1988 and when it was amended in 1949, the Congress recognized the wage 
differentials which existed in agriculture and industry. Farmers were exempt 
from the minimum wage and hour legislation. In addition, exemptions were 
clearly provided for handlers and first processors of agricultural commodities 
whose establishments were located in the areas where the commodities were 
produced. 

The Wage and Hour Administrator was authorized to specify the areas within 
which the various commodities were produced, and within which the exemptions 
would apply. His first definition was thrown out by the Supreme Court. His 
second definition, the one under which we presently operate, has been held by 
many courts not to be in keeping with the law. 

With a highly complicated rule, which uses mileage to towns and cities of 
varying populations as a principal test, he has decreed that a cotton gin or ware 
house, for example, which might be situated squarely in the middle of a 500-acre 
field of cotton would not be considered in the area where cotton was produced. 

Accordingly, it would not enjoy the exemptions clearly intended by the Con 
gress. The absurdity of the rule is clearly demonstrated by the fact that the 
same warehouse will, during some months of the year, be considered as in the 
area of production and other months be considered as being outside of the 
area of production. 

All of this takes place during the time that the crop is growing. It is abun 
dantly clear that the Administrator has, through these devious means, done 
everything in his power to circumvent the clearly expressed intent of Congress 
To correct this deplorable and intolerable situation, we urge that you include 
in any bill reported by this committee a simple, straightforward definition of 
the so-called area of production which would simply provide that if a crop is 
commercially grown in a county, that county and all of each contiguous county 
into which such commodity customarily moves for processing, is the area of 
production. : 

The final point has to do with the Walsh-Healey Public Contracts Act. That 
act authorizes the Secretary of Labor to establish minimum hourly wages in 
excess of those established by Congress. 

The act relates to firms which make products for the Federal Government, 
and was passed during a period when no wage-and-hour legislation was on the 
books. It makes no sense for the Congress, after careful study and extended 
deliberation, to establish a general minimum wage on the one hand and at the 
same time leave a law on the statute books which authorizes the executive branch 
of the Government to set up a higher minimum wage. 

Accordingly we urge that any bill which this committee reports favorably in- 
clude a provision repealing the Walsh-Healey Public Contracts Act. 


Senator Dove.as. The next witness is Mr. Sidney Levingston, of 
Mississippi, testifying on behalf of the Delta Council. 


STATEMENT OF SIDNEY LEVINGSTON, CHAIRMAN, LABOR COM- 
MITTEE, DELTA COUNCIL OF MISSISSIPPI 


Mr. Levineston. My name is Sidney Levingston. I am a farmer 
living at Ruleville, Miss. I am also chairman of the labor committee 
of the Delta Council of Mississippi, and a member of the Special 
Farm Labor Advisory Committee to the Secretary of Labor. 
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Senator Dove.as. By the way, is Mr. Alfred Stone still living? 

Mr. Levineston. Yes, sir. He is chairman of the State tax com- 
mission, 

Senator Doveias. Thank you. 

Mr. Levinesron. I have been designated to speak for the Mid- 
South Cotton Producers Committee, whose headquarters are at Stone- 
ville, Miss. The Mid-South Cotton Producers Committee embraces 
the Delta Council of Mississippi, the Louisiana Delta Council, the 
Agricultural Council of Arkansas, the Tennessee Agricultural Coun- 
cil, the Missouri Cotton Producers’ Association. 

These are all public-service organizations of agricultural producers, 
whose purpose is to promote the economic and social development of 
their respective areas. 

Their members are primarily cotton producers in the alluvial region 
of the Mississippi Valley which accounts for a great deal more than 
half of the total cotton production of these five principal cotton States. 

The Delta Council of Mississippi of which I am myself a member 
has been in existence and active for more than a quarter of a century. 
it stands for the best in citizenship; and it takes pride in the progres- 
sive spirit of its people, and in the advancement of the 18 Delta 
counties. 

The other constituent organizations of the Mid-South Cotton Pro- 
ducers’ Committee are similar in their aims and the scope of their 
activities, and are established and vital factors in the life of their 
States. 

Our membership appreciates the opportunity to appear before this 
committee and to explain the conditions of employment in agricul- 
ture, particularly in the production of cotton, and the effects of apply- 
ing minimum-wage legislation in this field. In doing so, I hope it will 
be understood that the attitude of cotton producers ‘of the Mid-South 
toward their workers is a sympathetic and responsible one. 

Producers have always felt an obligation to their working people in 
good times and bad. In periods of distress and depression many of our 
people have cared for their workers and have seen them through even 
at considerable sacrifice to themselves. 

With this preface, I have to say that however fair we endeavor to be, 
cotton producers cannot hope to live under minimum wage and hour 
restrictions such as are proposed in the bills now under consideration. 

We are compelled by the nature of our enterprise and by the con- 
ditions of world competition that threaten us today to ask that the 
exemption of agriculture accorded by section 13 (a) (6) of the Fair 
Labor Standards Act of 1938 and the definition of agriculture as set 
out in section 3 (f) of that act should be continued without change or 
amendment. 

Senator Doveras. I was not aware that anyone proposes to change 
that. 

Mr. Levineston. Yes. I think you will find under 2 of the bills that 
there isa minimum time. And when you get over that time, that agri- 
culture will come in. I think they are bills number S. 662 and S. 770. 

Senator Lehman’s bill has a 300 man-days limit per quarter; and the 
other, Senator Murray’s, is 600. 

Senator Doveras. I have compared it; and I don’t find any changes. 
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Mr. Levincsron. May I point that out to you. Section 13 (a) (6). 

Senator Dove as. In other words, the Lehman bill includes so-called 
large-scale agriculture ¢ 

Mr. Levinesron. And the bill by Senator Murray has it similarly. 

Senator Doveias. I am glad you pointed that out. I wasn’t aware 
of that. 

Mr. Levincsron. We base our position first on the fundamental in- 
ability of agriculture to adapt itself to minimum wage and hour con- 
trols and, second, upon the competitive conditions of today which are 
rapidly bringing the cotton economy of this country to a crisis. 

The basic conditions under which agriculture has to operate are, or 
should be, well enough understood. 

Briefly, they are: 

1. Farm operations are dictated to a large degree by season and 
weather, because of which extra hours of work for shorter or longer 
periods are a normal requirement ; 

The return to the agriculture producer for his management and 
his investment is largely determined—certainly in the long run—by 
forces bevond his control. 

His income is the residue of consumer spending after the costs of 
production, processing, and marketing are taken out, Unlike many 
industrial producers, the agriculture producer is unable to pass on 
any increase 1n his costs but must see them taken out of his share of the 
consumer’s dollar, and 

Agriculture can afford employment to some of the least skilled 
workers, provided their wages are commensurate with their produce- 
tivity. 

These elemental factors of agricultural enterprise were discussed 
at length in both Houses of the Congress in 1938 when the Fair Labor 
Standards legislation was in process of enactment. They were re- 
viewed in 1948 and again in 1949 when the amending act of 1949 was 
under consideration. 

The prohibitive effect upon costs of producing cotton that would 
follow any attempt to apply wage and hour legisl: ation was cle: arly and 
ably explained by Mr. Robert Jackson, of the National Cotton Coun- 
cil to this committee on April 20, 1949. 

Mr. Jackson showed by a logical presentation of fact and reason 
that the minimum rate of 75 cents an hour then under consideration, if 
applied to cotton producers, would raise the cost of making cotton 
in this country to something above 50 cents a pound. 

Congress wisely concluded, after mature deliberation in 1938 and 
again in 1949 that agriculture should not be made subject to the act 
but should be wholly and unconditionally exempted. 

The premises on which Congress reached this conclusion are not 
less valid today than they were in 1949. If anything, they are even 
more cogent. For the past several years the farmer has ‘found his 
income progressively squeezed between rising costs of production and 
declining prices for his product. Addressing the 32d Agricultural 
Outlook Conference in October 1954 on the outlook for 1955, ), a spokes- 
man of the Department of Agriculture reported as follows: 

Since February 1951. the index of prices received by farmers has dropped 21 


percent. The sharpest drop was in 1952, but agricultural prices continued to 
drift lower in 1953 and in 1954. 
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Part of the drop in agricultural prices during the past year can be explained 
by a softness in general business conditions. sut farmers began to feel the 
pinch long before—while industrial prices and wages were still on the upgrade. 

Although in recent months there has been measurable improvement 
in industrial conditions, the farmers’ cost- -price squeeze continues. As 
the statement indicates, it has been a serious concern of farm people 
now for several years, and has been repeatedly pointed out by the De- 
partment of Agriculture. 

It is significant that in Mississippi, farmers’ debt has incrased sub- 
stantially since 1949. Mortgage debt of $148.6 million on January 1, 
1954, was, according to the Department of Agriculture, up some 51 
percent, while the value of farms for the same period increased only 
23 percent. Nonreal-estate debt of farmers, so far as ascertained, 
increased in the same period by about 120 percent. 

For possibly a more satisfactory appraisal, however, of the change ° 
in the status of farmers since 1949, we might look to the March | ess 
of the Department of Agriculture’s monthly periodical entitled “Agri- 
cultural Prices.” 

On page 9 is a table showing prices received and prices paid by 
farmers, calculated on the basis of 1947-49 averages—and by the way 
that will be a comparison to the last time the bill was amended—which 
are given a value of 100. 

The table shows as of March 15, 1955, a drop in the index of prices 
received by farmers to 90 and an increase in the index of prices paid 
by farmers to 114. 

Taking agriculture ‘in its entirety, therefore, farmers’ costs were 


some 27 "percent higher in that month in relation to prices received 
than they were in 1947-49. 


In the case of cotton, I should point out that the change is not quite 
so great. With the increase of 14 eer in costs since 1949, prices 


paid to cotton farmers increased about 2 percent in consequence cf 
price support legislation and the lending operations of the Commodity 
Credit Corporation. 

But these facts taken by themselves would be misleading. They 
demand further examination; and this brings we now to the speci: al 
competitive conditions which I mentioned earlier as being critical. 
So that this aspect of our problem may be rightly understood in its 
setting, let me say that our nationwide cotton-growing enterprise 
has been developed in response to the raw-material needs of our 
American cotton mills and of cotton mills overseas—principally in 
Western Europe and in Eastern Asia. 

This demand for our cotton abroad, as well as at home, is the force 
that has motivated the clearing of our wild lands, the building of our 
homes, the establishment of our towns, our railroads, and all that 
goes with the economic development of our region. 

Throughout much of our history, we have in fact sent a larger pro- 
portion of our crop abroad each year than was consumed at home. In 
recent years, however, we have ‘been unable to sell our cotton to the 
world in customary volume at our current support price (now 90 
percent of parity). 

From 514 million bales in 1951-52, exports fell to 3 million in 
1952-53 and recovered only to 3.8 million bales in 1953-54. Foreign 
producers have stepped in and taken the trade to an increasing extent 
as their own production has increased. 
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American producers have been left only with the residual share 
of the export market. In consequence, large stocks of surplus cotton 
have accumulated in this country. Under these conditions, producers 
have had to submit to a 25-percent curtailment of their acreage in 
1954 and a further cut of 15 percent in 1955, under pain of what 
would amount to a complete withdrawal of price supports. 

To maintain the economy of the Cotton Belt in a healthy state, an 
export off-take of some 40 percent or more of total cotton produc tion 
is necessary. In recent years this figure has been as low as 25 percent, 
and unless effective measures can be taken to reduce export prices 
cotton producers stand to see the whole of their export market lost, 
in the course of only a few years, to competitive producers of cotton 
in foreign countries. 

The American cotton producer is thus under the most severe pres- 
sure to reduce his costs by every means possible. Unless he can do 
so, his enterprise must be permanently curtailed and the employment 
of workers must be reduced. The economy not only of the cotton 
States but also of the Nation will suffer. 

These facts have been brought out, very clearly and forcefully, by 
a Special Subcommittee on Disposal of Agricultural Surpluses of 
the Senate Committee on Agriculture and Forestry. The subcom- 
mittee under the chairmanship of Senator James O. Eastland recently 
completed an extensive study and hearings on all phases of the cotton 
problem, and has not submitted its report on cotton, which was issued 
in committee print on April 25 of this year. 

The subcommittee gave particular attention to the price situation, 
the loss of foreign markets, the accumulation of surplus stocks in this 
country, and the oppressive curtailment of acreage that producers have 
had to accept. Its report says that— 
to regain a decent acreage to plant in cetton * * * we must be competitive in 
price. 

In support of my own statement. I should like to have this ref- 
erence to the report of Senator Eastland’s subcommittee made a part 
of the record of my testimony. 

By the operation of existing agricultural legislation, it is the me- 
dium and larger producers who are compelled to take the brunt of the 
curtailment of cotton production. The limited exemption of agricul- 
ture employers to enterprises using less than 300 man-days of farm 
labor in each of four preceding quarters as contemplated in S. 662, 
or even of 600 man-days as S. 770 contemplates, would have the 
effect of compounding the injury to these producers. 

But producers would not be the only sufferers. There can be no 
doubt that if the exemption of agriculture were confined within 
these narrow limits the legislation would backfire upon the workers 
themselves. 

It is the practice in the delta area and in much of the surrounding 
region to supplement the wage earnings of a larger number of wor k- 

ers by supplying such basic necessities as housing and land for kitchen 
gardens and to produce feed for the cows, pigs and poultry that resi- 
dent workers ave permitted to keep for themselves and their families. 

These benefits the resident worker enjoys when he is unemployed 
as well as when he is working. 

They afford him a form of security against want, such as few indus- 
trial workers have; but they do not lend themselves to regulation by 
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law. Under a regulated wage and hour regime cotton producers 
would simply have to cut down the number of their ceaheaes to 
divert land to grass and other uses requiring a minimum of labor, and 
to release to the public relief agencies those workers who lack the 
skills to find employment elsewhere. 


EXEMPTION OF PROCESSORS 


Because of the necessity of holding cost to the minimum, the Mid- 
south Cotton Producers’ Committee would join with employers en- 
gaged in cotton ginning and compressing and the processing of cot- 
tonseed to urge the continuation of the exemption granted by section 
7 (c) of the act of 1938 and reaflirmed in section 7 (c) of the Fair 
Labor Standards Amendment of 1949. 

The cost of each and all of these processing operations is and 
must be taken out of the consumer’s dollar before it reaches the hand 
of the cotton producer. The cost of ginning a bale of cotton in the 
United States as reported by the Department of Agriculture increased 
from $9.65 in 1948-49 to $12.69 in 1953-54, the latest vear for which 
figures are available. 

Eliminating the cost of bagging and ties, the increase was some 
#8 percent. The reasoning that dictated the exemption for ginners in 
1949 gains added weight with the cost-price squeeze in agriculture 
today and the intensified competition that confronts cotton producers 
from foreign countries. 


DEFINITION OF “AREA OF PRODUCTION” 


The Midsouth Cotton Producers’ Committee and its five constitu- 
ent. State organizations support the National Cotton Council and the 
national farm organizations in requesting that Congress write a de- 
finition of “area of production” into the statute as a means of insur- 
ing equitable administration of the legislation. 

Our members believe that an area of production should be defined 
as any county in which cotton is produced in commercial quantities. 

In summary, then, our petition is this: 

First: We would ask that the exemption of agriculture be retained 
exactly as in the act of 1938 (Public Law No. 718 of the T5th Cong.) 
and as reaffirmed by Congress in the amending act of 1949. Our 
reasons as stated are: 

(a) That the nature of our enterprise makes wage and hour control 
legislation in agricultural employment unworkable; 

(6) That the minimum wage now in effect would raise the cost of 
cotton production to a prohibitive level ; 

(c) That with existing cost-price squeeze and the critical competi- 
tive situation, cotton producers not only cannot bear increases in 
their costs but must seek all possible means to reduce costs, and 

(d) Legislation increasing the cost of cotton production would 
inevitably fall back harmfully upon the workers it aimed to help. 

Second. We ask that the definition of Agriculture be retained as 
written in the act of 1938. The definition was arrived at as a result 


of careful study and deliberation and it meets the requirements as it 
stands. 
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Third. We would ask that the exemption afforded to cotton ginners, 
compressors, and cottonseed crushers be continued as a protection 
against increases in the cost of these services and the burden that such 
increases would place upon the producers as such. 

Finally, we would ask that Congress enact in the statute a definition 
of “area of production” to insure the equitable administration of the 
legislation and the certain administrative observance of congressional 
intent. 

Senator Doveias. Thank you very much. 

Mr. Levinestron. Thank you, Mr. Chairman. 

Senator Dovgias. The next witness is Mr. C. H. Hardy. I notice 
that you have a rather long statement. Do you think you can com- 
press that into 10 minutes ¢ 


STATEMENT OF CLIFFORD H. HARDY, EXECUTIVE SECRETARY, 
NATIONAL COTTON GINNERS ASSOCIATION 


Mr. Harpy. Yes, sir. The first portion is made up of resolutions 
passed by our association. 

Senator Doveias. Those will be made a part of the record. 

Mr. Harpy. My name is Clifford H. Hardy. I am executive sec- 
retary of the National Cotton Ginners Association, with headquarters 
in Bennettsville, S.C. This organization is the official representative 
ot the cotton-ginning industry in the United States. 

On February 14, 195 55, the board of directors of the National Cotton 
Ginners Assoc jation, anticipating the many proposals for an increase 
in the minimum wage and extension of coverage under the existing 
wage and hour law, passed the following resolutions opposing such 
increases : 

Whereas there have been suggestions and agitation for an act of Congress to 
increase the minimum wage as prescribed by law; and 

Whereas any increase in the minimum wage will work great hardship on a 
majority of the cotton gins through disruption of ——— wage scales and 
an increase in the charges that will have to be made to the farmer for ginning 
his cotton and a reduction in casual employment: Therefore be it 

Resolved by the National Cotton Ginners Association, in convention assembled, 
That they oppose any increase in the national minimum wage at the present time. 


Also: 

Whereas the definition of “area of production” as now enforced by the Admin- 
istrator of the Wage and Hour Act is not realistic and disrupts the normal 
competition between gins: Therefore be it 

Resolved by the National Cotton Ginners Association, in convention assembled, 
That the “area of production” be redefined so that all cotton gins be considered 
in the “area of production.” 

It is the feeling of the national ginners that any increase in the 
minimum wage above the present 75 cents per hour will have a very 
damaging effect. upon the entire cotton industry. 

Labor costs per bale range from $3.85 per bale to $4.63 per bale, 
depending upon services rendered other than the actual processing of 
the seed cotton. It requires from 314 to 5 man-hours of labor to 
handle a bale of cotton. An increase in the minimum wage to 90 
cents per hour would add an additional cost of at least 90 cents more 
per bale. 

This increase in labor costs at the gin would necessarily have to be 
reflected in additional charges to the cotton farmer for handling and 
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processing the raw cotton. This increase in ginning charges would 
mean $11,070,000 less income for the American cotton farmer. 

This figure is based on the expected 12.3 million bales on present 
allotted acreages. The necessity for passing on the increased cost to 
the farmer will be shown clearly by the following figures of ginning 
costs at two gins operating under ideal conditions at different locations : 


Gin A—6,000 bales 
Cost per bale: 


nn MU a ee Se ane died a agieteeneted beceke $3. 85 
I a iad oh Reset enlistees Serre 1. 88 
0 ee aS aatneeslo SP aa es po areecee meen eee al oat 1. 22 
Repairs, sanptes, and Gopreciatiw. —_. nce cene- = ts a 
Nae ced ee a ah a cas cen sensi onan a 
UN een er es EAs cian ababeemdbebok piace 10. 00 
Pa NN SM I haa glk dca tc tal le Sete deechoal teeth keh nen niahiceris tc Daas athe Secs in nit . 30 
Gin B—3,008 bales 
Cost per bale: Cost per bale—Continued : 
ARNOT FO iis tec isttns $4. 53 NN se rh Stee es, $0. 03 
Depreciation ~....._.-... wie ie Méinceliancous. ........ +... . 40 
Bagging and ties_.__._tu..__ 2.12 ee 
Power ane tee. 1.69 a ee hee 12. 71 
SENRNI eo el 50 Ginning charges_____-~---- 10. 40 
[mMUTOROR gases i. —_—_—_— 
ERE I oid ctticiccnenee ee SO, ee, 2.31 
Repairs and supplies_______ . 87 


Gin A did not include in its figures insurance on customer’s cotton, 
taxes, or other miscellaneous expenses. Gin A’s costs are lower be- 
cause of volume buying and regularity of operation. 

If any of the proposed amendments to the Fair Labor Standards 
Act urging the repeal of paragraph 7 (c) are passed this would bring 
an even greater burden upon the American cotton farmer. Sez asonal 
operations handling agricultural products cannot stand the increase 
in minimum wage or the addition of overtime for their labor. 

The cotton ginner has a ee investment in machinery which 
can be used only 3to5 months a yea 

Ginning operations have not a profitable for several years, due 
to the reduction in volume brought about by acreage controls. This 
gin equipment cannot be used for anything other than ginning cotton. 

In speaking for the cotton ginners, we speak for the entire cotton 
industry. An increase in the cost of ginning will begin by taking 
away needed income from the already ‘Teduced income of the cotton 
producer. The net farm income in 1946 in round figures was $13.5 
billion. In 1954, the farm income was $12 billion. This drop in farm 
income does not tell the whole story. At the same time the income 
of other wage earners was considerably increased, leaving the farmer 
witha much lower percentage of the national income. 

The cottonseed oil mills with increased labor costs would, of neces- 
sity, have to pay less for the cottonseed to remain active in a highly 
competitive market. This would mean another cut in the cotton 
farmer’s income. 

The American cotton textile industry is already feeling the effects 
of foreign low-cost-labor produced textiles being imported into the 
United States. Any further increase in labor “costs to the textile 
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industry would place cotton textiles out of reach of the average 
American and completely remove them from the world market. 

As you may know, negotiations have been under way for some time 
to reduce tariff barriers on foreign-produced textiles. At the present 
time, our textile industry is trying to compete with foreign mills 
operating at one-tenth the labor costs. Japanese gray goods are coming 
into the United States far cheaper than they can be produced here 
at home. 

Senator Dove.as. Of course, these are differences in wages per hour, 
not necessarily in labor cost per yard. The labor cost per yard would 
be a different thing from the labor cost per hour. I think it is very 
important that we keep that in mind. 

Mr. Harpy. Well, actually, the Japanese industry, their entire labor 
cost per yard or hour is far less than ours, and actually, their textile 
industry was almost completely destroyed during the war and has 
been modernized and is far more modern and efficient than a great 
majority of our domestic textile mills. 

The American farmer cannot stand further burdens. Many pro- 
posals for an increase in the minimum wage say that the minimum 
wage should be based upon the cost-of-living index. This is not 
entirely realistic. Increased wages will further increase the cost-of 
living index through added costs for all manufactured goods, and will 
not be reflected in any better standard of living. 

In fact, it is our belief that it will cause the removal of our products 
from world markets and find us producing for domestic consumption 
only. 

The added costs to manufactured items will add further costs in 
the ginning industry. Machinery replacement and added repair cost 
will have to be charged to the farmer through added ginning fees. 
With the present surplus of cotton on hand, and an expected reduc- 
tion in support prices, it is not realistic to assume that the cotton 
farmer can have any increase in income. 

What will be the lot of the cotton farmer when his income is further 
reduced and everything that he needs to buy has increased in cost due 
to the increased minimum wage? The United States of America has 
long boasted that the farmer is the backbone of the Nation. What 
will become of the Nation with its backbone broken ? 

The farmer has never had the bargaining power of the labor unions. 
The farmer cannot sit back and let his land lie idle and bargain for 
higher prices for his products. The enactment of the proposed in- 
creases in the minimum wage will not satisfy the powerful labor un- 
ions, but it will certainly ruin the American farmer. 

You may ask why I, as a representative of the Natioual Cotton Gin- 
ners Association, am so concerned with the farmer. 

The Wage and Hour Administrator has completely ignored the 
clearly expressed intent of Congress in defining the “area of produe- 
tion.” Congress intended that the cotton-ginning industry be exempt 
from the Fair Labor Standards Act. The Administrator, however 
exempts only those gins which are varying distances from towns of 
varying populations. Furthermore, not more than 5 percent of the 
seed cotton ginned at any 1 location can come from a distance of more 
than 10 miles. 
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Let me cite examples of the absurdity of the present definition. The 
farmer hauls the seed cotton from the field to the gin in a wagon or 
with a farm tractor and trailer or occasionally on a truck. 

He cannot afford to make long hauls with this type of transporta- 
tion. In the Cotton Belt, gins are rarely more than 15 miles apart, 
even along the outer fringes of the Belt, where production is not too 
concentrated. If the gin is not in the area of cotton production, it 
does not do any business, because the farmer will not haul to it. 

Occasionally, as a result of a breakdown of the machinery at a gin, 
it is necessary for the farmer to haul his cotton more than 10 miles. 
A ginner will not want to accept it because it might amount to more 
than 5 percent of his production and disqualify him from his exemp- 
tions, even though his gin were located within a highly concentrated 
cotton-growing community. This makes no sense. 

Another example would be a gin on the edge of a town with 2,499 
people. He would be considered within the area of production, even 
if his county produced only a few hundred bales. Another gin is 
located on the edge of a town with 2,501 people. This county pro- 
duces 100,000 bales of cotton and the gin is surrounded by cotton fields, 
but the gin is not considered to be within the area of production. 

A variation of this example would be 1 gin located 2.9 miles from a 
city of 51,000 people and another gin located 3.1 miles from this city. 
The first gin is out of the area of production, and the second is within 
the area. The present definition just doesn’t make sense and several 
judges have held such opinions in court cases; the most recent was in 
the Fifth Circuit Court in New Orleans. 

We urge this committee to amend the law to define the area of pro- 
duction so no Administrator can circumvent congressional intent. A 
reasonable definition would seem to be one which simply stated that 
the area of production would be any county where the crop in ques- 
tion was commercially grown and counties adjoining such counties. 

We ginners are all farmers and without our neighboring farmers 
as customers, there is no gin business. We are anxious to stay in 
business and see that our customers are not further burdened with 
high costs. 

Ve, as ginners, are a small minority, but as farmers, we are an 
integral part of the greatness of America. We respectfully request 
that you consider carefully the dire effects that would be a result of an 
increase in the minimum wage and extended coverage of the Fair 
Labor Standards Act, which would be particularly injurious to agri- 
culture and to the activities involved in the marketing and processing 
of farm products. 

Senator Doveras. Mr. Hardy, how many cotton ginners are there 
in the United States? 

Mr. Harpy. There are slightly more than 8,000 gins in the country. 

Senator Dovetas. How many people are employed in the cotton 
gins? Have you an estimate of how many are employed ? 

Mr. Harpy. The gins employ from 5 to 20 employees, depending on 
the size of operation. 

Senator Doveras. Do you know the last census figures ? 

Mr. Harpy. No, sir, I do not have them available. 

Senator Doveras. Thank you very much, Mr. Hardy. 

The final witness is Mr. M. M. Malmer, representing the American 
Transit Association. You have someone with you? 
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STATEMENT OF M. M. MALMER, AMERICAN TRANSIT ASSOCIATION 


Mr. Mautmer. Yes, sir. Mr. Chairman, my name is M. M. Malmer, 
and I am chairman of the labor relations committee of the American 
Transit Association, and I appear before you today to speak for 
members of the association in support of the provisions of the Fair 
Labor Standards Act of 1938, as amended, which provides an exemp- 
tion for the employees of street, surburban, or interurban electric rail- 
ways, or local trolley or motorbus carriers. I am also appearing in 
opposition to any bills which would eliminate or change that exemp- 
tion. 

We furnished the committee copies of the statement, and I will try 
to skip a few sections. 

Senator Dovaétas. It will be made a part of the record. 

Mr. Maumer. Yes, sir; | would appreciate having it made a part of 
the record. 

I have had experience in operations in the public transit field for the 
past 29 years. Lam vice president and general manager of the Youngs- 
town Municipal Railway Co. and the Akron Transportation Co. in 
Ohio, and vice president of the Springfield Transportation Co. in 
Illinois. These companies are all members of the American Transit 
Association. 

The American Transit Association is a voluntary trade association 
comprising in its membership companies transporting passengers by 
rapid transit cars, streetcars, motor buses and trolley coaches in 
urban, suburban, and interurban service. These member companies 
handle over 80 percent of all transit riders in all parts of the United 
States. 

At the present time, the employees of these companies are all ex- 
empt from the provisions of the Fair Labor Standards Act of 1938, 
the same as employees of other transportation industries. This 
exemption is provided by section 13 (a) (9), which reads as follows : 

Any employee of a street, suburban, or interurban electric railway, or local 
trolley or motorbus carrier, not included in other exemptions contained in this 
section. : 

We, therefore, take this opportunity to confirm the position which 
has been taken since the Fair Labor Standards Act was enacted in 
1938 and which has been fully recognized by all concerned. The 
present exemption of local transit employees is well founded, is in 
accordance with sound concepts with respect to interstate commerce, 
and is based upon an established need. We are, therefore, completely 
opposed to the removal or alteration of this exemption. 

The transit industry has consistently shown, and we now show, that 
the industry has a unique position with respect to wage-and- hour leg- 
islation, because it is affected by peculiar circumstances, including the 
following: 

1. The transit industry is composed of more than 1,600 companies 
of widely varying size, whose operations are local or confined to an 
area, and which are practically never competitive with each other 
from either a service or a labor market standpoint. 

2. Local conditions on transit properties vary greatly. Union con- 
tracts covering more than 75 percent of all employees i in the industry 
each reflect different and distinctive local conditions. Industrywide 
bargaining as practiced in the railroad and other industries, therefore, 
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cannot be practiced and is not being practiced in the transit industry. 

3. Transit is a service industry whose opportunities for reducing 
manpower requirements through technological improvements or auto- 
mation are extremely limited. Since approximately 60.5 percent of 
its gross revenues are paid out in wages, increases in tr ansit labor 
costs exert a greater influence on total operating costs than in any 
but one or two other industries. 

The transit industry has every intention of paying wages as high 
as the traffic will bear. For these reasons, the industry is not appear- 
ing for the purpose of offering any serious objection to a reasonable 
increase in the minimum wage, although we contend that the increase 
should not go, in any event, beyond 90 cents. 

Also, we will not now take the time to express our fundamental view 
that the matter of minimum wages likewise is for collective bargain- 
ing instead of Government edict. The circumstances which resulted 
in the minimum-wage provisions during the depression are no longer 
present, and we seriously question the wisdom of Government con- 
tinuing to stay in this field, regardless of economic circumstances. 

In any event, even if the present exemption continues, raising the 
legal minimum will require upward adjustments in some jobs in some 
areas because of manpower competition with other industries. The 
difficulties which may be caused by necessary adjustments in our wage 
structures in order to correct inequities resulting from a higher mini- 
mum wage are difficulties we shall face and try to meet, and the burden 
will fall “especially hard on the smaller transit companies which are 
now struggling for a very necessary existence. 

However, these problems make even more apparent the need for 
maintaining flexibility with respect to our workweek. If our industry 
previously persuaded the Congress that we should not be subject to a 
fixed workweek under a relatively low minimum wage, it is even more 
apparent that the same principle applies if the minimum wage is in- 
creased, and made applicable to surrounding employers. 

A comparison with production industries shows that the transit in- 
dustry pays out a higher percentage of its net sales in the form of 
wages and salaries. The need for continuing the present exemption is 
greater today than ever before. 

The transit industry is restricted in what it can do to meet the 
heavy cost of complying with minimum wage and maximum hours 
regulations because : 

(a) Its rates or fares are fixed or controlled by public authorities 
or written franchises and can be changed only after extended public 
hearings or public referenda ; 

(>) Increases in transit fares are undesirable from the standpoint 
that those least able to pay higher fares are most dependent upon 
transit vehicles for daily tr ansportation. 

Senator Doveras. Mainly because they don’t have automobiles. 

Mr. Maumer. That is right. That is our only market. In fact, 
the shrinkage in our v olume of riding is almost inverse to the increased 
automobile registrations. 

(c) Experience has continually shown that transit patronage falls 
off following increases in fare, and sooner or later the point of di- 
minishing returns will be reached. 

If the provisions of section 13 (a) (9) of the present act exempting 
employees of local transit companies should be amended, a great deal 
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of uncertainty as to application of the act to individual transit com- 
panies would result. 

Although the operations of most transit companies are within State 
lines, there has been a tendency to place a broad interpretation on the 
scope of the present act and serious problems would result as to which 
transit companies would be affected by the amendment and which 
transit companies would continue to be exempt. 

Therefore, unless a specific general exemption like section 15 (a) 
(9) of the present act is retained, some transit employees may be 
subject to the act, while others are not. 

This would result in great confusion and the disruption of long- 
established wage and collective bargaining relationships. It could 
result in strikes with attendant interruptions of service to the public. 

We have already referred to the re that there are over 1,600 local 
transit systems in the United States. Nearly all have union contracts 
and each reflects a local situation. Literally, no two are alike, and 
each one has special operating problems governed by local conditions. 

To force all such contracts to conform to a single national pattern is 
unwise and impractical. It would strike a crippling blow at the proc- 
ess of collective bargaining which, in recent years, has resulted in 
vreater and faster improvements in wages, hours and other working 
conditions than had occurred in several decades preceding. 

Most transit companies today are barely making operating expenses, 
despite increases in fares, which in many cases were gr: anted only 
after prolonged delays during the past 2 years. There is no cushion 
of profit to absorb the cost of maintaining a contractual workweek 
and still pay overtime after 40 hours. 

We have referred to labor costs in the transit industry now ac- 
counting for 60 cents of each revenue dollar, while the wage costs 
of most “manufacturing companies represent only from 20 cents to 30 
cents of each revenue dollar. 

Forcing a 40-hour week for overtime purposes, in addition to higher 
wages if inequities result from raising the minimum, would create 
a serious burden. Numerous smaller companies have contracts which 
euarantee each week 6 days of work of 8 or more hours each day. 

Also, several of the larger companies in the industry have found 
it impossible in collective bargaining to arrive at a 40-hour week, 
due to operating conditions, indefiniteness of schedules—due to fluctu- 
ating demands—and desires of employees for higher take-home pay 
through a longer workweek. Somewhat less than one-half of the 
employees are working more than 40 hours per week. More than 
half of the companies are working more than 40 hours a week. This 
is due to the fact that the larger companies are on a 40-hour week, 
although a good many of the larger companies are municipal opera- 
tions and are exempt. 

Imposition of a 40-hour week for overtime purposes could be borne 
only by: 

(a) The employees, in the form of reduced working hours and a 
resultant cut in take-home pay; or 

(6) The public, in the form of increased rates of fare and of 
transit service drastically curtailed or paralyzed by strikes, resulting 
from pay cuts and the collapse of present contracts ; or 

(ec) The companies and their owners in the form of seriously im- 
paired financial standing which, in many cases, could result in 
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insolvency or bankruptcy and great hardship to employees and the 
public at large. 

In conclusion, we respectfully submit that sound and substantial 
progress toward the 4 gems week can be made through the process 
of collective bargaining as rapidly as local conditions in each situa- 
tion will permit, and we urge that an opportunity to make such 
progress be afforded by retaining in its present form the exemption 
covering local transit employees as set forth in section 13 (a) (9) of 
the present act. 

Senator Doveias. Thank you very much. 

Mr. Macmer. Thank you, sir. 

Senator Dovetas. The session this morning will be adjourned. 
This afternoon we will have a series of witnesses starting off with the 
American Farm Bureau Federation and, in the main, covering farm 
groups. ; 

(Whereupon, at 12:08 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m. the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m., Senator Pat McNamara 
presiding. ) 

Present: Senators McNamara and Goldwater. 

Also present: Senator Edward J. Thye of Minnesota. 

Senator McNamara. The subcommittee will please come to order. 
The first witness this afternoon will be the American Farm Bureau 
Federation, Mr. Triggs. 

Are you ready to testify / 

Mr. Trices. Yes, sir. 

Senator McNamara. I will be glad to have you be seated and pro- 
ceed in your own manner. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION 


Mr. Trices. I understand that a copy of our testimony has been dis- 
tributed, and I will endeavor to summarize it as best I can in the time 
available to me. 

Senator McNamara. You want your entire statement printed for 
the record, and you are going to summarize? 

Mr. Trices. I would appreciate it if it could be, sir. 

The opportunity of presenting the viewpoint of the American Farm 
Bureau Federation with respect to the bills and the issues under con- 
sideration by the subcommittee is appreciated. The American Farm 
Bureau Federation is an organization of 1,609,000 farm families lo- 
cated in 48 States and Puerto Rico. 

It is wholly supported by dues paid by members on a voluntary basis. 
This statement is based on the policies adopted by the official voting 


delegates of the member State farm bureaus at our most recent annual 
meeting. 
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rHE AGRICULTURAL EXEMPTION FROM THE WAGE- 





AND-HOUR PROVISIONS 


Several of the bills before the Congress and testimony presented to 
the committee propose coverage of any farm employer on whose farm 
more than 300 man-days of hired labor were used in any 1 of the 4 
preceding quarters of the year. 

Agriculture is fundamentally and predominately an industry of 
family farms. In general, the family unit is the most efficient unit. 
Any assumption that there are large numbers of very large farms 
in the United States is erroneous. Efforts to depict industrialized 
farms or large-scale mechanized corporate farms as constituting a sig- 
nificant part of American agriculture are misleading. 

This fact is demonstrated in the attached table, showing the num- 
ber of farms in each size classification. It will be noted that there are 
only 103,231 farms with a gross income from sales of $25,000 or more. 
If we deduct from such gross income the cost of labor, machinery, 
irrigation, water, taxes, fertilizer, interest, pesticides, feed, seed, gaso- 
line, electrici ity, and all the other miscellaneous expenses that go into 
the production of farm commodities, a gross income of $25,000 mi Ly 
result in a relatively small net income, and in some instances, even a 
net loss. Almost any small business—a corner service station, a rela- 
tively small restaurant, a general store in a small town—will gross 
more than $25,000 a year. 

Our purpose in presenting this data is to dispell any erroneous im- 
pression that may have been left with the subcommittee that there are 
a great many large farms in United States agriculture. Even the 
largest farms are still small business as small businesses go. 

Any suggestion that farmworkers are being exploited by reason 
of the exemption now in the act will not hold water. First, farm- 
workers receive many perquisites not reflected in cash wage compari- 
sons; second, living costs are substantially lower in rural areas; third, 
farmers must pay wages sufficient to prevent er employees from 
being attracted to city, employment, and, finally, farm wages have in- 
creased more rapidly than farm prices, as indicated by these statistics 
from official reports of the United States Department of Agriculture: 


Indexof | Index of Indexof | Index of 
farm prices farm prices farm prices | farm prices 


1910-14=100 | 1910-14=100 | 1910-14=100 | 1910-14=100 


1947__ pas 276 424 || 1951___- 302 481 
UR cilia eines 287 445 || 1952. ___ 2R8 508 
1949. nAS 250 430 || 1953___.. 258 517 
iiwakesthtidiaiin 258 432 || 1054. ......_... 250 508 





Tosummarize briefly, 1954 farm wage rate were five times as high as 
in 1910-14, while farm prices were 21% times as high as in 1910-14. 
Since 1947 farm prices have declined 9.4 percent, but farm wages 
have increased 19.8 percent. 

The regulations applicable to concerns covered by minimum wage- 
and-hour provisions of the act provide that each employer must main- 
tain and permit inspection of the following records, some of which 
must be preserved for 3 years, some for 2 years: 
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Name, address, date of birth, and occupation of each employee. 

Basis on which wages are paid to each employee, that is, so much per 
hour or other unit of work. 

Time work starts and stops each day for each employee. 

Hours worked each day and each week for each employee. 

Total amount earned for straight time each pay period for each 
employee. 

Total amount earned for overtime each pay period for each 
employee. 

Date and value of any prequisites or other addition to wages paid 
each employee. 

Date and amount of any deductions made from wages paid each 
employee. 

Date on which each wage payment is made to each employee and 
amount. 

In addition, the regulations provide for additional extensive record 
keeping under certain conditions which are not entirely clear to an 
amateur in this field of administrative law, and which might or might 
not be applicable in the case of farm employment. 

We submit that the maintenance of such records for agricultural 
workers is wholly impractical and would represent a heavy cost bur- 
den. A farmer is a specialist in production. A successful farmer 
must have a knowledge of soil and water management; familiarity 
with the latest scientific information relating to the efficient produc- 
tion of the particular crop and livestock commodities he produces; 
competence to deal with insect and disease conditions as they develop; 
skill in the maintenance of machinery and equipment becoming more 
complex each year; judgment with respect to the wise use of credit 
for the purchase of machinery, fertilizer and other materials and the 
payment of labor costs; capacity to recruit, train and supervise em- 
ployees; familiarity with a growing complexity of State and Federal 
regulations relating to workmen’s compensation, social-security cover- 
age and records, public health and housing regulations, marketing 
regulations, et cetera; and competence in marketing the commodities 
he produces. If he fails in any one of these skills, the chances that he 
will continue as a successful farmer are not bright. 

To now require, in addition, that a farmer maintain the records 
indicated above (and apparently they are all necessary if the records 
are to serve as the basis for demonstrating compliance with the law) 
and to require the farmer to understand the application of the law to 
a whole host of varying and complex circumstances, is to add to the 
skills and knowledge already required of successful farmers, the addi- 
tional skills of the accountant and the attorney. 

Let us briefly examine just a couple of the complexities which would 
be involved by the extension of wage and hour legislation to agricul- 
ture. 

First, is the question of perquisites. Farm workers are normally 
furnished without charge such perquisites as housing, in many cases 
some or all of their meals, water, electricity, fuel, dairy or vegetable 
products, transportation, and other products or services of value. 

Certainly these perquisites must be considered in determining com- 
pliance with minimum wage and hour legislation. This means that 
somebody would have to place a valuation of each perquisite and pre- 
sumably that the Department of Labor would have to have authority 
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to determine if the value assigned to a perquisite is or is not reasona- 
ble. 

It further means that in order to determine compliance with wage 
provisions of the act, the farmer would be required to maintain de- 
tailed records of the amount, date and value of the perquisites fur- 
nished each day to each worker, and to use such data each day to de- 
termine whether of not each worker was paid the minimum required 
by law. 

It takes no stretch of the imagination to envisage a detailed, com- 
prehensive and complex prolification of administrative regulations 
dealing with this one subject alone, all of which the farmer would be 
supposed to know and observe. 

Another complex question is the application of minimum wage regu- 
lations to piecework. The great majority of harvest operations in 
agriculture are paid for on a piecework basis. Because of wide varia- 
tions in the capacity of individuals this is the only equitable and ef- 
fective means of compensation. 

A skilled and ambitious worker may earn twice as much as an aver- 
age worker. A slow, unskilled, less ambitious or handicapped worker 
may often earn half as much as the average worker or even less. Pre- 
sumably, the farmer would be required to fix the piecework rate at 
such level that even the slowest and least productive worker could 
and would earn the required minimum wage requirement, which would 
mean that the fastest workers would earn 4 or 5 times the minimum, or 
more. 

Alternatively, the farmer would have to make a supplemental pay- 
ment, computed and recorded each day, to workers who did not earn 
enough by the piecework method to equal the minimum wage estab- 
lished by the act. This supplemental payment could only be deter- 
mined after a determination for each such employee for each day 
of the value of perquisites provided the employee on such day. 

In either event, a strong incentive would be established to “sol- 
dier” on the job. Due to the inherent difficulties involved in super- 
vising farm workers, this would be impossible to prevent. 

For seman, no degree: of supervision can induce an employee in 
a cherry orchard to pick 300 pounds of cherries a day if he decides 
he is going to rely on the minimum wage guaranty and pick only 100 
pounds a day. 

Piecework rates in agriculture often are variable, from farm to 
farm, from field to field, and from time to time, depending on the side, 
quality, and maturity of the product to be harvested, whether it is 
first picking or last picking, the price of the commodity and the 
supply of labor. This would further complicate the recordkeeping 
required to demonstrate compliance with the law. 

Presumably if the worker worked more than 40 hours a week, the 
farmer would be required to halt all operations, collect and add up the 
number of units of work performed by each worker at straight time 
rates, and calculate a new piecework basis equal to 114 times the regu- 
lar rate (including perquisites) in order to establish a new p’e-e- 
work rate applicable to all work performed after the initial 40 hours. 

Bonus payments for those who remain with the employer through 
a harvest season are common in agriculture. How are these to be 
handled in determining the regular rate upon which overtime pay is 
computed ? 


62569 Pt. 2—55 








O88 AMEND FAIR LABOR STANDARDS ACT OF 1938 


It takes no great stretch of the imagination to envisage the con- 
fusion resulting from the complex and comprehensive regulations 
that would be required to deal with the application of the law to piece- 
work practices, and the additional recordkeeping required to demon- 
strate compliance with the regulation and dealing with a hundred 

variations and special conditions, all of which the farmer would be 
supposed to know and observe. 

Another complicating factor is that farmers normally make sub- 
stantial shifts from time to time in the acreage devoted to various 
crops on their farms. In one year they may have a relativ ely large 
acreage of crops with high labor requirements. The next year they 
may have a relatively small acreage of such high labor requirement 
crops. with the result that part of the time the farmer would be 
covered by the regulations and the rest of the time he would not. 

In many instances farm workers consist of family groups, normally 
paid as a unit. Some of the members of the family group may only 
work a couple of hours, others may work half a day or more. 

Some members may put in an hour or so in the morning and return 
to work a couple of hours in the evening. Some members of the 
family may put in extra long hours. 

If minimum-wage requirements were applied to agriculture this 
method of employment would be impossible. An individual work 
record would be needed for each member of the family, showing the 
time started and stopped, which might well be different for each mem- 
ber of a family group. One of the many incidental questions involved 
would be how the value of perquisites should be prorated among 
members of the family in such cases? The time at which overtime 
pay started would in many instances be different for various mem- 
bers of the family, thus still further complicating recordkeeping. 

Bills before the committee would extend coverage of the act to 
farmers who employ a certain number of workers in specified calendar 
quarters. We are opposed to any such proposal to classify farms by 
size of operation. 

We see no reason why a small percentage of farmers who have been 
able to expand their operations should have regulations imposed upon 
them, which in this instance would be so bur densome as to be penalties. 

Whatever precedent may be established by the Congress with re- 
spect to these “large” farmers, is in due course likely to be followed 
by legislation applying to medium-sized farmers, and finally to all 
farms. This is the usual course of regulatory legislation. 

It is, for example, the course which was followed with respect to 
social-security legislation covering farmworkers. We are against 
letting the camel get his head inside the tent so far as the application 
of minimum wage and hour regulations to agriculture are concerned. 

For these and other reasons the American Farm Bureau urgently 
recommends retention of the present exemptions of agric ultural 
workers in the Fair Labor Standards Act. 


AGRICULTURAL PROCESSING EXEMPTION 


The provisions of section 7 (c) and 13 (a) of the act relating to 
the exemption from minimum wage and hour regulations of agri- 
cultural processing industries located in the area of production are 
vague and ill-defined. The Wage and Hour Administrator has, in 
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our opinion, endeavored to narrow the exemption by inappropriate 
inclusion of criteria relating to the size of the town in which the 
establishment is located and unrealistic provisions with respect to the 
origin of the commodity processed, fF 

As a result. of recent hearings on this issue, the Administrator of 
the wage and hour program reached the conclusion that the present 
administrative definition should not be changed, but that the whole 
matter of needed revision of the area of production should be referred 
to the Congress for clarification and the elimination of competitive 
inequities. | 

Farm people have a major interest in the costs of processing and 
distributing farm products. From time to time the Congress has 
been concerned, and appropriately so, with respect to the fact that 
consumer prices of food products have not declined proportionately 
with farm prices. The major factor preventing an adjustment in 
marketing charges has been the increasing level of wages in processing 
and distributing organizations. In 1953 direct labor costs for the 
marketing of food products constituted 53 percent of the total market- 
ing charges (Marketing and Transportation Situation, USDA, May 
1954). 

In addition, there are unreported but very substantial indirect labor 
charges involved in supplying goods (including capital goods) and 
services to the processing and distribution industries. 

These labor costs for processing and distributing food products are 
just as directly a cost to farmers as though farmers paid the bill out 
of their own pockets. 

We are in accord with the principle that workers in processing and 
distribution industries should be paid good wages as determined by 
competitive factors and bargaining between employers and employees. 

But when Government steps into the picture to raise such costs 
above the market level, it is in effect transferring income from agri- 
culture to workers by legislative action. 

Since agriculture processing industries are located predominately 
in rural areas, and since it is in rural areas that wage costs are most 
affected by minimum-wage legislation, such legislation bears heavily 
upon farmers. 

There are many and complex reasons why net farm income has 
declined in recent years. But certainly one of the reasons is the in- 
creased cost of marketing farm products, and no less important is the 
increased cost of production resulting from higher farm labor costs 
and other facts. The following data, from official reports of the 
United States Department of Agriculture, show what has been 
happening: 


[In billions of dollars] 














l ti 
Labor | | Labor 
Gross | Produc- | Net Ss | Gross Produc- | Net | ii ah 
farm | tion farm | “nting | | farm tion farm oa song 
income expenses income farm income expenses | income farm 
products products 
. 34.0 17.2 16.8 10. 6 1951. 36.9 22. 4 14.5 13. § 
1948____.| 34.5 18.9 15.6 11.5 || 1952. 36.8 23.2 13.6 14.7 
1949. ____| 31.8 18. 2 13.6 12.1 |; 1953 35. 4 22.2 13.3 15. 5 
1950_ ---| 32. 1 19.7 12.4 12.7 || 1954... 34.0 21.5 12.5 


nn 


1 Not available. 
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Persons engaged in the proceesing and distribution of farm products 
currently are receiving a much larger percentage of the consumer’s 
food dollar than is being received by farmers. ‘To the extent that an 
increase in the rate or coverage of minimum-wage legislation would 
rise the cost of production or of distribution, this relationship would be 
further distorted. 

It is therefore recommended that: 

1. The present exemption of food retailers from coverage under the 


act be maintained. 


2. Agricultural processing establishments located in the area of pro- 


duction be exempted from coverage and that the area of production be 
defined for specific commodities or groups of commodities as consisting 
of counties in which the commodity is produced commercially and 
adjoining counties. 

3. The partial exemption from overtime provisions applicable to 
seasonal processing industries should be maintained. 


IMPACT OF MININUM WAGE LEGISLATION IN RURAL AREAS 


The revolution under way in agriculture may be most concisely sum- 
marized by the following data from official reports of the United 
States Department of Agriculture: 

Index of output in agriculture per man-hour 
[1947-49 =100] 


I se nr to cra Galceipigs Sepa irs ren ar sh oreo ns start sven eae er eemrnneigig et wigs 50 
I ep a inp ser tcs wipaae RS igh os oI tsar es mo anand de cha pers 54 
ND or as ak ie i a oe a oe dis 69 
RO tc ca tic leeere es pene ohare gam ace nie ince esas emermaberenecie ects 112 
Pal ache aan octeeainieneivnisigs diphes eidigapdisedcna inten palate diego cen sninbiiclnsieeaalecenita lita 123 


Despite the gain in total population, a smaller number of people 
are needed in agriculture each year to produce the food and fiber 
requirements of domestic consumers and export markets. 

This extraordinary increase in production per man, plus the 
fact that farm people have relatively large families, has resulted in 
an oversupply of manpower in many nonindustrialized rural areas. 

This oversupply of labor has caused prevailing wage rates in rural 
areas to be lower than in most urban areas. The real differential is 
not as great as is indicated by statistical comparisons because the lower 
scale of wages is partially offset by the fact that the cost of living 
is also considerably lower, and other factors. 

Therefore, any increase in minimum wage standards necessitates re- 
latively more and larger wage adjustments in areas that are pre- 
dominately nonindustrial rural areas than in industrial urban areas, 
and tends to discourage the development of industry in rural areas. 

Every study I have ever seen of low income situations in rural 
areas has indicated that the basic problem is one of partial unemploy- 
ment and has urged that a significant part of the answer to the problem 
is the location and development of industrial in nonindustrial rural 
areas, 

The recent Department of Agriculture report on the development 
of agriculture’s human resources, dealt with the importance of the 
development of rural industry to efficiently utilize human resources. 

As the subcommittee is aware, this process is going on to a sub- 
stantial extent. The establishment of new industries in a rural com- 
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munity has an extraordinary impact upon the economic life of the 
community. Now opportunities are provided individuals, more ef- 
ficient use of the manpower and other resources of the community 
is furthered, new and better markets are provided for farmers in the 
urea. 

The social environment in such communities is as close to the ideal 
as we normally find. Community life is vigorous and healthy. It is 
a desirable environment in which to raise children. People have more 
space to live in. They have more leisure to enjoy and a better environ- 
ment in which to enjoy it. 

We submit that this is a desirable development from the standpoint 
of the long-run interest of the people involved, and from the stand- 
point of the national interest. 

The development of nuclear power lends emphasis to the desirability 
of this dispersal of industry from the standpoint of national defense. 
We have not recommended any special assistance to further the trend 
toward dispersal of industry in rural areas. 

But on the other hand, we do not believe that Federal authority 
should intervene to impede such development. Legislation which 
would impede this healthy development is contrary to the best long-run 
interest of the people and of the Nation. 

The effect of minimum wage legislation on rural areas was concisely 
and forcefully stated in an article published by John V. Van Sickle, 
chairman of the department of economics of Wabash College, in an 
article in the Harvard Business Review as follows: 


The beneficial effects to be expected from respecting geographical wage differ- 
entials can be further illustrated by considering the consequences that will follow 
if they are prematurely eliminated or excessively narrowed by Government edict. 
Any excessive and premature narrowing of the gap puts pressure on labor to 
move to existing centers of industrial concentration instead of encouraging 
capital and new saving to seek out areas of surplus population. It promotes 
centralization—and excessive urbanism, on the one hand, and an excessive 
agrarianism, on the other. It distorts the locational pattern of industry, favor- 
ing big business in big cities at that expense of small business in smaller com- 
munities. It increases frictional unemployment and concentrates it precisely 
where the need for job opportunities is greatest. It promotes monopoly. It 
forces upon localities, States, and whole regions costs which they should not have 
to bear. It thus offends the very principle of our Federal form of Government. 


WAGE FIXING AND MINIMUM WAGES 


There are two and only two basic methods for determining prices 
and wages. One is by the operation of the market in a competitive 
environment, subject to supply and demand factors. The second is by 
government fiat. 

It is of course true that there are an infinite number of compromises 
between these two extremes, or perhaps more exactly it might be stated 
that there are numerous limitations on a completely free market 
economy which may be feasible and desirable, without going all the 
way to government wage and price fixing. 

The American Farm Bureau has supported reasonable minimum 
wage legislation. We have accepted the principle that it is appro- 
priate for Government to prevent extremely low substandard wages 
and to prevent hardship to individuals to the extent we can do so by 
minimum wage legislation. 
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But we do not believe it is economically sound for Government to 
establish minimum wages which are significantly above wage levels 
established by market conditions, and we are very much opposed to the 
extension of minimum wage legislation to the point that it becomes 
in fact wage fixing by Government. 

This is, of course, a relative matter. A minimum wage does not 
necessarily constitute wage fixing. But in some circumstances even 4 
75-cent minimum may be wage fixing. With each increase in the level 
of the minimum wage, the degree to which the actual wage is deter- 
mined by Government rather than by the processes of the market, 
increases. 

It is our belief that the national welfare and the welfare of all the 
people will be best served by a minimum wage program of limited 
scope and applicability, thus permitting demand-supply situations and 
bargaining between the parties to be the dominant factors affecting 
the determination of wages. 

The American Farm Bureau Federation has consistently opposed 
wage and price fixing in peacetime, irrespective of whether it is 
accomplished by ceilings that press price and wage levels down from 
the economic level, or by minimums which operate to press price and 
wage levels unduly above the economic level. 

In the case of commodities, price serves as the balance wheel to 
continuously guide production to meet market demands, to adjust 
consumption to use up available supplies, and to guide the flow of 
investment into the particular industries and purposes and areas that 
are needed to provide the needs of consumers and the Nation. 

In the case of labor, wage rates serve as the balance wheel to provide 
each person with a reward proportionate to his contribution to 
society, to facilitate shifts of workers as may be needed to meet con- 
sumers’ demands, and to guide the flow of investment to make most 
efficient use of our manpower resources. 

A reasonable degree of flexibility in the wage level is necessary to 
encourage necessary adjustments. An increase in the wage level 
indicates a shortage of available workers, which is soon remedied 
by attracting new workers to the industry or to the area. 

On the other hand, if the wage level in an area is low, this is a sign 
of a surplus of labor. The fact that the wage level is low tends to 
increase investment and employment in the area. If, by Government 
action; we do not permit this adjustment to be made, we only per- 
petuate the low-wage situation. 

We do not believe that Government regulation of prices and wages 
will ever function as effectively and efliciently as the market mecha- 
nism, and that when Government enters into the picture to prevent 
the market mechanism from functioning, it inevitably creates dis- 
tortions, prevents adjustments, and is likely to create more difficult 
and complex problems than the problem Government set out to allevi- 
ate in the first instance. 

There is nothing new about wage and price fixing. The experience 
of many other countries in this field far surpasses ours. If there were 
any validity to the proposition that Government wage-and-price 
fixing is an effective means to create and maintain prosperity, then the 
most prosperous countries in the world would be in Europe. 

The genius of the American revolution that is going on all around 
us is based upon individual initiative, freedom, and opportunity for 
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individuals, in a society in which we foster competition in a market 
economy Where supply ‘and demand and price are the major determi- 
nants of economic action. 

This is the ideal mechanism to harness individual ambition and 
incentive, yes, and human selfishness, to the common good. By such 
means we insure maximum productivity, which must inevit: ably be 
the basis for maximum real earning power of the individual worker, 

To the extent that wage legislation interferes with production, to 
the extent that it discourages individuals from undertaking an enter- 
prise they might otherwise ‘undertake, to the extent that the legislation 
diverts human resources. from productive effort in the sterile func- 
tion of recordkeeping, to the extent that the attention of management 
is diverted from productive planning and supervision to the task of 
determining the application of and compli: ince with wage-and-hour 
provisions of law—to this extent the legislation reduces, rather than 
increases, the real earning capacity of individual workers. 

The Secretary of Labor and other witnesses have spoken of the 
readily absorbable ae increase from 75 to 90 cents an hour or 
of other proposed increases. This wholly disregards the indirect 
effect of increasing minimum wages. 

As, Lam sure, has been stated before by other witnesses, the tendency 
is for an increase in minimum wages to increase wages proportion: ately 
all wp the line. Workers and their representatives seek to maintain 
the same wage relationships between groups and skills as have been 
maintained in the past. 

Employers, too, are interested in maintaining appropriate wage dif- 
ferentials between different classes of employees with different skills 
and capabilities. The net result is to increase the general level of 
wages and prices. Most workers do not benefit in terms of real in- 
comes. QOn the other hand, people who can least afford a reduction 
in real income, those who are retired or otherwise living on fixed 
incomes, are very adversely affected. 

The differentials between common labor rates and wage rates for 
skilled employees must be maintained if we are to maintain incentives 
for individuals to improve their skills. It is important to society 
that these skills be maintained. 

We are for high real wages. The incomes of farmers are dependent 
upon the real earning capacity of workers. In fact, in our resolu- 
tion on agricultural policies we give first position to purchasing power 
in the list of things we believe ( to be essential for agricultural pros- 
perity in these words: 

High employment, rising productivity and a good distribution of income, after 
taxes, must be maintained throughout the economy in the interest of the general 
prosperity which is essential for continuing farm prosperity. 

The enlightened self-interest of farmers necessitates an increasing 
real purchasing power in the hands of the maximum number of 
citizens. 

We do not believe there is anything remotely representing a conflict 
between the objectives of the various segments of our society in this 
respect. But we do not believe that an : inflationary wage spiral set 
off by raising minimum wages will result in increasing the real pur- 
chasing power of working people. 

It is our conviction that the major factor in the determination of 
wage rates should continue to be bargaining between the parties. 
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We are for the principle of bargaining, both individual and collective 
bargaining. Wage contracts are matters that should be settled at 
the bargaining table, not imposed by rulings of Government. We 
do not concede that this has been an unsuccessful means of determin- 
ing wage rates or that this process will fail in the future. 

We submit that an increase in minimum wages does not and will 
not protect the wage earners immediately affected thereby. No _ 
tection of employment is or can be provided by a minimum-wage law. 

Many of those now employed at 75 cents an hour or a few cents 
higher, are people who are handicapped for one reason or another— 
physical handicaps, mental handicaps, the oo of youth and 
inexperience, the handicap of the uneducated, the handicap of age and 
feebleness. 

We do not necessarily do these people a favor by increasing the 
minimum wage. The effect upon some of them would be to price their 
services out of the market, to price them at more than they are worth. 
An insuperable obstacle would be placed in the way of their obtaining 
or keeping a job. 

This is particularly true in periods of declining business activity. 
If Government comes along and says to an employer, “You’ve got to 
increase your wages to this man to X cents per hour,” you may be 
asking the employer to pay the worker more than the market value 
of his labor. 

No minimum-wage law can compel an employer to pay higher wages 
and at the same time keep all his employees. ‘The employer's natural 
reaction is to keep his better workers and to let his less-productive 
workers go. So one of the side effects of wage determination by 
Government is to create a class of unemployables. 

They are not unemployables at any wage—they are unemployables 
at the fixed wage. It would be hard to imagine any more disastrous 
measure which could be taken with respect to the persons this bilt 
is designed to protect—than to price them out of the labor market. 

Minimum wage legislation tends to become, with the passage of 
time, more nearly wage fixing by government. The maidens is to 
gradually broaden coverage and gradually edge the minimum wage 
up closer to the prevailing wage. 

It is a question of judgment as to where the line should be drawn. 
It is the judgment of the people whom I have the honor to represent 
that the line should be drawn at about the place it is now drawn with 
respect both to coverage and level of wages (except as to clarification 
of the “area of production”). 

We do not see any public benefit flowing from an increase in the 
minimum wage, which will compensate for the adverse consequences 
flowing from such action, or which will justify further extension of 
the principle of Government regulation of the economy. 


MINIMUM WAGES AND PURCHASING POWER 


One of the arguments forwarded by those favoring a substantial 
increase in the minimum wage level is that this will contribute to in- 
creased purchasing power and therefore to a higher level of busi- 
ness activity and employment. 

The factors contributing to the level of real purchasing power and 
employment are so varied and diverse that we doubt very much that 
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anyone, either proponent or opponent of the concept, can isolate (his 
single element in the whole picture and demonstrate conclusively that 
minimum-wage legislation either contributes to real purchasing power 
or, on the other hand, that it does not. 

It is nevertheless our belief that minimum-wage legislation does not 
increase real purchasing power. Let us review briefly the reasons 
why we believe this to be true. 

1. Real purchasing power is increasing at the present time, although 
it is clear that present minimum wage legislation has little effect upon 
the general wage level. 

2. The experience in Europe has not indicated that increases in 
minimum wages have any influence on real earning power of workers. 
In France, for example, where increases in minimum wages have been 
approved by the legislature periodically, prices have increased pro- 
portionately in almost a parallel line, with the result that real eurning 
power of workers has not been increased. 

3. Increases in minimum wage legislation tend to force the whole 
wage level up and to result in a comparable increase in prices. Thus, 
no one benefits, but on the contrary, the purchasing power of people 
on fixed incomes is reduced. 

Furthermore, the value of pension rights, insurance benefits, bonds, 
individual savings and commercial deposits is reduced in proportion 
to the increase in the price level. 

t. To the extent that minimum-wage legislation diverts labor and 
management from productive effort to recordkeeping and compliance 
with the law, the real incomes of all workers are m. Poco affected. 

5. At least some concerns are forced out of business and at least 
some concerns decide to forego expansion as a result of increases in 
minimum wages, thus reducing employment and earnings. 

6. At least some employees are priced out of the market by an in- 
crease in minimum wages and thus lose employment and earnings. 

7. And finally we come back to the basic principle that production is 
the basis of real wages and that an increase in wage levels without a 
corresponding increase in production will not result in increased real 
earning power. , 

SMALL BUSINESS 


It is not our responsibility to represent small business. But we are 
concerned with the welfare of small business, particularly in the rural 
areas of the United States, and share in what we believe is the general 
concensus of the public and the Congress that the maintenance of 
healthy, vigorous small business is an important feature of the Ameri- 
can economic system. The Congress has from time to time by its con- 
sideration and by legislation, indicated a general disposition to be 
concerned with this objective. 

As we analyze the difficulties and the costs associated with the pos- 
sible application of minimum wage-and-hour legislation to one form 
of small business, that is, agriculture, we are impressed by the fact that 
other types of small businesses must find that compliance with such 
legislation is also burdensome and costly. 

We do not know whether or not the incidence of small business and 
its participation in our economic life is declining, but in any event it 
appears to us that a major factor affecting the operation of any small 
business is the cost, difficulty and impracticality of imposing under a 
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myriad of varying circumstances, the burdens of compliance with 
minimum wage- -and-hour legislation and its rigidities in situations in 
which flexibility of operation is essental. 

Large corporatons may more readily adopt technological changes 
and improve machinery, which enable them to absorb increased labor 
costs. Small business is less able to finance and to utilize such improved 
methods. One of the inevitable consequences, therefore, of increases 
in minimum wages, is to handicap small business in comparison with 
larger business enterprises. 

We, therefore, recommend against any extension of minimum wage- 
and-hour legislation to the various categories of small business now 
exempt from such regulation, and particularly so with respect to 
exemptions of significance in most rural areas, such as telephone ex- 
changes, forestry, et certera. 


WALSH-HEALEY AND DAVIS-BACON ACTS 


There may have been a time when it was logical to have separate 
wage-and-hour laws affecting those concerns that did business with the 
Government. 

But under current circumstances, such a large percentage of the 
gross national product consists of expenditur es of the Federal Govern- 
ment, that almost any concern of any substantial size is likely to be a 
supplier to Government at some time. 

We submit that under such circumstances it no longer makes sense 
to have 3 wage-hour laws, one of which is generally applicable, and 
2 of which are applicable under circumstances which are so common 
as to almost have general applicability. There is no longer, in our 
opinion, any justification for three wage-and-hour acts, with duplica- 
tion of administrative setup and duplication or confliction of rulings 
thereunder. 

Furthermore, we submit that the Walsh-Healey and Davis-Bacon 
Acts involve a delegation of excessive authority to the executive branch 
of government; in fact, to one man in the executive branch. 

No individual should have the tremendous authority and responsi- 
bility of fixing a minimum prevailing wage for a whole industry. 
This is a sweeping grant of power to one individual, subject to all the 
frailities of human nature and to intense pressures from opposing 
interests. 

We believe that if minimum wages are to be fixed, that the authority 
and responsibility should be that of the Congress, rather than that of 
one man in the executive branch. 

The statute which creates the Office of the Secretary of Labor im- 
poses upon the Secretary the responsibility of promoting the interests 
of working men. Secretaries of Labor have commonly referred to the 
responsibility assigned to them by such legislation. 

They have regarded themselves as the voice of labor in the Cabinet. 
How, under these circumstances, can the Seer etary of Labor impar- 
tially administer in a judicial manner the responsibilities involved 
under the Walsh-Healey Act ? 

We, therefore, earnestly recommend that whatever the Congress may 
do with respect to the amendment of the Fair Labor Standards Act, 
that this whole field of legislation and administrative law be simplified 
by terminating the Walsh-Healey and Davis-Bacon Acts. 





« 
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The opportunity of presenting the viewpoints of the American Farm 
Bureau Federation on the issues before the subcommittee is appreciated. 
(The table referred te by Mr. Triggs is as follows :) 


Number of farms in the United States, classified by value of products sold 


Percent of all 





\ of product 
farms il odu 1 
Number Percent 
Or Cumu- Amour ! a 
nount farm f 
total lative iverage ae Cum 
: lative 
\ ‘ 
Commercial farms: 
Class I. $25,000 and over 103, 231 2.0 2.0 | $5. T86, O64, 265 55 000 25.9 25.9 
Clhiss IT. $10,000 to $24,999 381,151 7.2 9.2 », 517, 434, 144 4. (4M) 24.8 Ww. 7 
Class IIT. $5,000 to $9,999 721,211 13.5 22.7 | 5,060, 528,547 | 7.000 22.7 73.4 
Class TV. $2,500 to $4,999 882, 302 16.4 39.1 3. 198. 160, 839 3, 750 14.4 a7 8 
Class V. $1,200 to $2,499 901, 316 16. 6 55.7 634, 395, 317 1. 800 7.3 95. 1 
Class VI. $250 to $1,1991_ } 717, 201 13. I 68.8 516, 133. 490 720 2.3 97.4 
tn ss 
nN : | 9 > —y 
rotal commercial farms____| 3, 706, 412 68.8 21,713, 216, 602° 
= 
Other farms: 
Part-time, $250 to $1,1992 } 639, 230 11.9 80. 7 391, 193, 954 610 
Residential, under $250 | 1,029, 392 19.2 09, 9 84, 714, 797 82 
Abnormal 4,216 -1 | 100.0 90, 437, 246 | 21, 400 
Total, other farms 1, 672, 838 31.2 566, 345, 997 2. f 100. 0 
Total, all farms --- | 5,379,250 | 100.0 22, 279, 562, 599 100. 0 
| 
1 With the operator working off the farm less than 100 days and farm sales greater than other family in- 


come. 
2 With the operator working off the farm 100 or more days and/or other family income exceeding farm 
siles. 


Census data, based on sampling. 


Senator McNamara. Thanks very much for your coming here in 
the first place, and presenting your statement in a very reasonable 
manner. We appreciate it a gre: ut deal. I know you have added much 
to the record and again, thanks. 

Senator Goldwater, do you have any questions ? 

Senator Gorpwater. I would just like to compliment the Farm 
Bureau on their constant and steadfast stand on the proper operations 
of the law of supply and demand. 

Mr. Trices. Thank you. 

Senator McNamara. Thanks very much. Next, the National Coun- 
cil of Farmer Cooperatives, Mr. Riggle, secretary. I see you have a 


prepared statement, sir. Will you please be seated and ‘proceed in 
your own manner ? 


STATEMENT OF JOHN J. RIGGLE, SECRETARY, NATIONAL COUNCIL 
OF FARMERS COOPERATIVES 


Mr. Riaerr. Thank you, sir. Mr. Chairman and members of the 
committee, my name is John J. Riggle, secretary of the National Coun- 
cil of Farmer Cooperatives. I shall proceed to read this statement 
until my time is up, and then ask permission to file it and also to file 
some supplementary material. 

Senator McNamara. As you please, sir. 
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Mr. Riecizr. The National Council is an organization of farmers’ 
business associations which market farm products for their members, 
or purchase farm production supplies for their members, or both. 

Approximately 5,000 local farmers’ associations have membership 
representation directly or through a regional or State federation or 
council. They are located in every State and in Puerto Rico, and have 
a total farmer membership of between 214 and 3 million. 

National Council policy with respect to minimum wages is con- 
tained in the following statement adopted at the 1954 annual meeting 
of delegates : 

We are acutely aware that the present downward trend of agricultural prices, 
and increasing production costs are resulting in material decreases in net farm 
income, and recognize that a large part of the cost of production items used by 
the farm represents labor charges. We are opposed to an increase in minimum 
wages because such action will further increase costs of farm production, result- 
ing in still lower net spendable income to our farm population and higher costs 
to the consumer of food and fiber. 

The tables in the attached appendix show the effects on the farm 
economy of the increased cost of labor. Farm wage rates are up 288 
percent—1940 to 1954—in the last 15 years; and expenditures for 
farm labor are up 189 percent, although the number of hired hands 
has decreased 22.8 percent and the number of family workers has de- 
creased 16 percent. Real farm wages taking into consideration the 
cost of rural living have increased 67 percent. 

But while the production index of farm workers has increased 54 
percent since 1940, the number of man-hours worked on the farm has 
decreased 16 percent. 

Competition for workers at rates under industrial influence has led 
farmers to turn sharply toward use of more technology and mechani- 
zation. The value of machinery on the farms is up 377 percent and 
the annual expenditures for farm machinery are up 477 percent. 

This has tended to put the farming business on more and more a 
cash basis and decreased the elasticity in the rural economy. <A domi- 
nating factor in the cash costs involved in highly mechanized oper- 
ations and use of technology is the industrial labor cost involved in 
farm supplies and materials. The expenditures for fuel and lubri- 
cants for operating motorized equipment is up 281 percent; for fer- 
tilizer, up 350 percent; purchased manufactured feed, up 282 per- 
cent: miscellaneous supplies and services, up 175 percent; depreci- 
ation has increased 356 percent; and total expenses have increased 
by 230 percent. The decrease in the purchasing power of the dollar 
would account for approximately a 100 percent increase only. 

At the same time net farm income has increased only 178 percent, 
while nonfarm income has increased 263 percent. The farm income 
proportion of the national income has decreased 23.5 percent, but 
because of the sharp decrease of 41.5 percent in farm population, this 
total farm income is in fewer hands. Even so, per capita farm income 
was $658 in 1954 compared to a nonfarm per capita income of $1,836. 

Increased capital and operating expenditures on the farm, a large 
portion of which is represented in industrial labor costs, has not all 
come out of farm earnings. Short-term debt, the proceeds of which 
go in part for machinery and supplies, has risen 167 percent; and 
farm mortgage debt, a larger portion of which has gone for new 
labor-saving construction and to refinance short-term debts, as well 
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as to increase the size of farm units, in order to make the use of 
machinery economical, is up 50 percent since 1945. 

The size of an economic farm unit was in former days determined 
by the amount of family labor available, while now the maximum 
use of tractors and power units determines the size of an economic 
unit. Farm expenditures for electric power have increased 277 per- 
cent in 12 years. 

The effects in rural areas of more rigidity in labor costs and chang- 
ing of farm operations increasingly to a cash basis are further height- 
ened by the greater need for capital formation out of earnings in 
order to obtain equipment and labor saving structures; and for credit 
for cash operating costs in order to keep up income in the fact of 
declining prices. 

Mechanization and the need for capital and cash for operations also 
has brought about the elimination of most farm workers except the 
able-bodied and skilled; the elimination of many young people; and 
unemployment for part-time older workers, forcing increasing num- 
bers of the latter on relief rolls. The elimination of younger people 
has constituted the chief migration from the farm to town, which is the 
most pronounced in our history. 

The use of power and mechanized equipment has resulted in con- 
siderable concentration of production on grain, cotton, and other 
crops which are easily mechanized, and this has shown wp in the sur- 
plus holdings of the Commodity Credit Corporation. 

The competition of urban wages and skilled farm machine operator 
wages, and the need for able-bodied part-time manual workers in 
fruits and vegetables, has brought about the importation of farm 
workers for handwork in the fields. There are not enough able-bodied 
part-time workers the country over to supply the need for crops hav- 
ing substantial handwork operations. 

‘arming and rural businesses which supply farmers and market 
their products are dominantly seasonal in nature and employment 
has historically been seasonal in rural communities. Employment 
in rural community business is intensified in planting and harvesting 
periods and slack between times. ; 

The rural economy has adjusted to this and older and younger 
workers not able or willing to compete in year-round occupations were 
glad to pitch in to help in stores, plants, and fieldwork for a few weeks 
and during school vacations at local prevailing rates and hours in 
order to have additional cash. This constitutes one of the phases of 
the great elasticity in the rural economy which has tended to recede 
under the influence of urban wage and hour conditions. 

Measures which tend to put rural area labor on a fixed wage and 
hour rate, either through competition or regulation will intensify 
rigidity in the rural economic system. There is no elasticity in rates 
so fixed and frozen, to accommodate the seasonal influence character- 
istic of farm business. 

With the moves toward high fixed annual wages, consumption of 
the products of industry, including farming at the prices necessary 
to maintain an across-the-board rigid wage structure will not be 
enough to absorb production so that economies in production will 
tend to eliminate small industries, services, and farm units through 
lack of capital to further expand and mechanize, manifest itself in 
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less employment, or partial unemployment in small businesses in the 
community; and threaten the whole economy through breakdown of 
the small-business structure, affecting particularly the rural commu- 
nity purchasing power. 

Farm and rural industry labor costs are affected competitively by 
an arbitrary change of rates in any local business establishment. 
Raising the rates of chain store and telephone employees in the area 
will in time make an all-round adjustment necessary in the com- 
munity, and increase farm service and distribution costs in order to 
maintain stability of local employment. 

Wage stabilization practices in the last war recognized this prin- 
ciple and did not require the same rates for certain skilled operations 
in different urban districts, because the established interindustry wage 
relationships were different, and a flat rate for an operation which 
would be equitable in one area would force a complete adjustment in 
interindustry relationships in another city. 

Three general groups are interested in the increase in productivity 
in an industry. The ownership-management in the industry needs 
adequate margins to finance expansion and new processes, including 
the growing cost of research into new products necessary to compete. 
Labor wants to improve its standard of living and working conditions 
with higher wages and shorter hours. 

The consumer has to get the benefits of new economies in price re- 
duction if he is to continue to absorb greater shares of increased pro- 
duction coming into the market. There should be a three-way di- 
vision of production economies if production is to be stabilized on a 
healthful expanding basis. For either management or labor to 
squeeze the consumer out of the benefits of economies in production 
by appropriating all the benefits of technical progress is to limit the 
market growth and court inflation. 

What the American economy needs more than wage increases at 
this state in order to keep the economy growing in orderly fashion is 
some price adjustments in highly concentrated industries where ad- 
ministered prices and controlled production prevails. 

This is not only true as regards the domestic market. The country 
is embarked on a policy of freer trade with foreign countries, who 
admittedly have lower wages and less purchasing power per capita. 
It seems entirely inconsistent to expect to maintain a constantly 
higher wage structure in industries in this country having world 
competition, including farming and smaller industries, without re- 
stricting competing low cost imports; or to export high cost products, 
including farm products, without the Government subsidizing the 
difference between domestic and foreign costs. 

We have lost a large proportion of foreign markets for agricultural 
products over the last decade through price alone. We are also losing 
contracts for industrial products having high labor costs, to foreign 
firms on the basis of price with which our industry cannot compete. 
We are losing world textile markets on the basis of price. What is 
significant is that American industry is moving abroad as well as to 
domestic low-wage areas, in order to reduce fixed costs, and actually 
shipping their foreign-produced product back into this country, or 
into foreign markets formerly held by American industry. 

Another factor to be taken into consideration in a policy of labor 
appropriating the benefits of technology and mechanization, without 
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price adjustment for the consumer, is the reduced purchasing power 
of the ex-wage earners who are receiving pensions and annuities. 
Their consumption is reduced, or if pensions and benefits of social 
security are adjusted upward, the costs are borne by the present wage 
earners both directly and as taxpayers. 

In view of the nature of the rural industry and farming economy 
the national council favors a congressional definition of “area of pro- 
duction” which will fix the intent of Congress, and reverse the trend 
of the administrative agencies to urbanize the wage structure in rural 
areas. There is proposed for consideration the principle embodied 
in these amendments to the Fair Labor Standards Act: 

Add to section 3, definitions, the following paragraphs: 

(p) “Area of production” of any agricultural or horticutural commodity, includ- 
ing livestock and poultry, includes all of each county in which such commodity 
is produced in commercial quantity ; and all of each county contiguous to any such 
producing county, into which such commodity customarily moves to reach an 
aa performing one or more of the operations named in section 13 
(a) ( : 

(q) “First processing” includes with regard to any perishable agricultural, 
horticultural, or livestock product, those processing operations such as are 


normally performed in preparing such product to enter wholesale marketing 
channels. 


Section 7 (c) and section 3 (a) (10) would be amended by striking 
the parenthetical phrases “(as defined by the Administrator) .” 

In an “area of production” under this definition, the competitive 
wage rates and hours would prevail : 

In urban industrialized areas, if processing operations were carried 


on, the competitive rates, which are far above the minimum wage and 
within the maximum hours, except for the seasonal exemption for 
processing perishables, would prevail. Most of these operations are 
unionized. Others compete with unionized operations in wages and 
hours. 

In rural industry areas, the competitive wage would prevail, which 
usually reflects the influence of urban industrial wages, less the dif- 
ference in cost of living. It is universally above the minimum wage 
proposed, and not so generally within the maximum hours, especially 
for industries processing and handling perishables, where the seasonal 
exemptions are taken. 

In farming areas, where mostly the processing in smaller plants 
is entirely seasonal, rates and hours are competitive with farm labor, 
except as influenced by nearby industrial areas. The average farm 
wage rate at present across the country is 88 cents, and since many 
of those seasonal workers are part-time workers, older persons and 
younger workers, stability of the economy is not disturbed by an 
imposed rigid wage and hour structure. The rate still competes with 
the nearest town and urban area, and no substandard wage structure 
can be maintained in rural areas, in this day of rapid transportation 
and communication, unless the wages and hours in the nearby urban 
area are substandard. 

There are many of these older and unskilled workers who do not 
want to compete on a full-time basis for jobs, and if they cannot get 
part-time work at less than minimum wages, because of their low 
productivity, they would be totally unemployed and in many cases on 
relief. 
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Because of these considerations, the national council opposes an 
increase in the minimum wage at this time and urges the approval 
of the statutory definition of “area of production” and “first process- 
ing.” We believe that apportioning a larger share of the growing 
benefits of our technical revolution to consumers and customers, both 
here and abroad, through price, would do more to insure a continuing 
healthy economy than an increase in labor costs at this time. 

We ask permission to file further information on the effect of higher 
minimum wages and reduced maximum hours, and the resulting over- 
time on rural business, including farmer-owned-and-operated co- 
operatives. 

Senator McNamara. Your request to file additional information 
will be granted. — 

(Material submitted later for the record follows :) 


STATEMENT OF NATIONAL CoUNCIL OF FARMER COOPERATIVES 


The following exhibits A and B show the impact on the labor costs of farmer 
cooperatives of the various proposals before the committee. 

Exhibit A is a study of wage costs for a farmer cooperative operating in a 
highly industrialized State. It demonstrates our position that competition sets 
the wage costs at a level which is prevalent in the area. In this case for all 
practical purposes a $1 minimum wage has become effective, and a legislative 
act was not needed. The wage is set by employer-employee agreement under 
the existing situation. A reduction in the workweek is especially costly because 
of overtime in farmer industries. 

Exhibit B is a study of the wage costs for a farmer cooperative operating in 
a dominantly agricultural area, where the service competes with farmers and 
small rural industry in wage rates. It will be noted that the 75-cent wage is 
effective but that a statutory rise beginning at 90 cents affects the majority of 
the workers and the labor costs. Overtime becomes extremely costly under the 
proposals to cut the workweek. Any minimum wage increase threatens the 
existence of the business in these rural areas. 

The difference in the effects of the minimum wage and maximum hours laws 
on farm services in highly industrialized areas and agricultural areas shows 
the inequity of across-the-board legislation on this subject, and the necessity 
for area of production and agricultural exemptions. 


Exnisit A 


A FarMERS SuPPLY ASSOCIATION LOCATED IN A HIGHLY INDUSTRALIZED STATE 


In view of bills pending before Congress proposing to amend the Fair Labor 
Standards Act of 1938 to reduce overtime requirements from overtime over 40 
hours to 37% or 35 hours, and to increase the minimum hourly rate in subject 
industries under various proposals from the 75 cents per hour up to a maximum 
of $1.25 per hour, a study has been made for the purpose of ascertaining what 
effect on costs will be produced if such bills are enacted into law. For the 
purpose of this study, a large cooperative having wholesale, retail, and fertilizer 
manufacturing operations scattered throughout the State was used. 


I 


The first part of the study was directed toward ascertaining the effect of reduc- 
ing the maximum number of hours for overtime purposes at rates presently in 
effect. The results are as follows: Present annual labor costs figured on @ 
representative weekly basis are $912,219.36. If the overtime requirements are 
reduced from 40 to 3714 hours, the increase in cost per annum will be $25,419.16. 
If the overtime requirements are reduced from 40 hours to 35 hours, the labor 
cost will increase $50,838.32. The following schedule involving 277 employees 
will assist in comprehending the effect of such changes. 
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SCHEDULE I 
Annual hourly rated labor cost at present rates (Apr. 22, 1955) 


(0-hour overtime basis........2........L... i $912. 219. 36 


7 hi a I no ince eeripieniaeare 937, 638. 52 
Increase over 40-hour basis.___................~.- : 25, 419. 16 
1 nnn ceermomeenenen tn int eier esi 912, 219. 36 
35-hour overtime basis._............_ - ee ee oD _ 968, 057. 68 
Increase over 4p aeur pens... .. 3... ere 50, 838. 32 


The second part of the study was made to ascertain the effect of reducing the 
maximum number of hours for overtime purposes combined with an increase in 
the minimum hourly rate from 75 cents (as provided under the present law) in 
the direction of $1.25 per hour. The first effect is noted when the minimum rate 
reaches $1 per hour. This will produce an additional increase in labor costs 
of $384.80 per year on an overtime basis over 40 hours; $25,810.72 on an over 
time basis of over 37% hours; and $51,236.64 on an overtime basis of 35 hours. 
If the minimum rate is increased to $1.25 per hour, the additional labor cost 
per annum on an overtime basis over 40 hours is $23,508.68; on an overtime basis 
of 3714 hours the annual increase in cost is $50,757.72: and on an overtime basis 
of 35 hours, the annual increase in cost is $78,004.68. The following schedule 
will assist in comprehending the effect of such changes. 


ScHEDULE II—Part A 


Annual hourly rated labor cost where minimum hours are reduced to 3714 and 
35 hours per week for overtime purposes, accompanied with an increase in the 
minimum hourly rate upward to $1.25 per hour 


Present stat- Proposed 





utory mini- | minimum Proposed Proposed 
ae 7 minimum minimum 
mum rate, rate, 90 rate, $1 rate, $1.25 
75cents | cents oe ae 
} (1) (2) (3) (4) 
| 
Annual cost, 40 hours. Overtime basis.... -...| $912, 219.36 $912, 219. 36 $912, 604. 16 $935, 728. 04 
Increase in cost per annum over 75 cents Stat- | | 
utory minimum rate_-_-- dk bipeadeetons = Ra 5 cin ok ae 384. 80 23, 508. 68 
Annual cost, 37 16 hours, ov RRR te 928, 030. 08 962, 977. 08 
Increase in cost per annum over 75 cents stat- 
utory minimum rate. pea ceente = wa 25, 810. 72 50, 757. 72 
Annual cost, 35 hours, OV ertime basis__-.__- Stiaiiele penba- 963, 456. 00 990, 224. 04 
Increase in cost per annum over 75 cents stat- | 
WIGOE PE FOI oon oc cecs i wcctenu-aes Peieaeual Sey ike nis cah ink 51, 236. 64 78, 004. 68 


ScHEDULE II—ParT B 
Increased cots on number of persons affected by rate increase alone 


Oy a a ag ad be a stele a $1. 00 $391. 56 $398. 32 
Cee Sank deka cicrccautanbieeucdnoosbatebar aaa ine: 1. 25 25, 337. 52 27, 166. 36 


Lowering the overtime requirements below 40 hours a week will mean that 
overtime will have to be paid to all 277 employees involved in the study for a 
proportionately greater number of hours depending on the extent to which non- 
overtime hours are reduced below 40 per week. This accounts for doubling the 
increased cost if the nonovertime hours are reduced to 35 hours per week (cost 
of $50,838.32 per annum) as against a reduction to 37% hours per week (cost of 
$25,419.16 per annum). 

Schedule II not only shows the increase in cost resulting from reduction of 
hours not subject to overtime but also shows the effect of an increase in the 
minimum rate up toward $1.25 per hour. Schedule II (2) shows that if the 
minimum rate is raised to 90 cents an hour no additional costs will result. If 
the minimum rate is put at $1 it appears that 3 persons would be directly affected, 
giving rise to additional annual costs because of the rate increase alone of 
$391.56 on a 371%4-hour overtime basis and $782.28 on a 35-hour overtime basis, 


62569 Pt. 2—35——28 
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If the minimum rate is increased to $1.25 per hour, 66 persons would be directly 
involved, giving rise to additional annual costs because of such rate increase 
alone of $25,338.56 on a 3714-hour basis and $27,166.34 on a 35-hour nonovertime 
basis. 


II 


It is common knowledge that employers cannot increase the rates of some 
employees without increasing the rates of all other employees within given rate 
structures where such increases are based on statutory mandate. For example, 
if minimum rates were increased to $1.25, an employer would find it necessary to 
increase all rates in order to maintain the equity of the original rate structure. 
Hence, all 277 employees of this particular employer would be affected, rather 
than only 66 whose rates would have to be raised to meet a statutory minimum 
of $1.25 per hour. Assuming that the same relative change would have to be 
made in rates above the new statutory minimum, we would have to multiply the 
figures of $25,338.56 (annual increase in cost for 66 employees on 3714-hour non- 
overtime basis at $1.25 rate—schedule II (b)) and $27,166.36 (annual increase 
in cost for 66 employees on the basis of overtime over 40 hours at $1.25 straight- 
time rate) by 4, or the quotient arrived at by dividing 277 by 66. Because an 
employer might find it impossible to avoid increasing his entire rate structure 
in the same degree that minimum rates are increased, a minimum rate of $1.25 
per hour could very well impose additional costs of $106,421.95 on a basis where 
overtime starts at 371% hours and $114,098.12 on a basis where overtime starts at 
35 hours. 

The foregoing figures would more accurately reflect the cost than would those 
set out in schedule II. The proposals before Congress have far-reaching effects. 
Such costs will not be reflected by any corresponding degree of increased produc- 
tivity. The result would be extremely inflationary if the same figures would 
approximate the national picture. If one assumes that labor costs approximating 
an increase of 11 percent to 13 percent could be added and passed on, it would 
mean a sharp increase in prices and would be self-defeating in the end. 

However, all industries would not be affected alike. In the farm-supply busi- 
ness the immediate effect could be tragic. Margins are already low. Agricul- 
tural producers can hardly stand any increases in prices on commodities being 
purchased. The farmer and businesses supplying his needs could well be 
orphaned for a considerable period of time while presumably other parts of our 
economy could move along with a slight attack of inflationary dizziness. 

It would appear that on the basis of the most elementary economics, that a 
reduction of hours for overtime purposes will do nothing but increase labor costs. 
One does not have to be a seasoned negotiator with unions to know that any 
reduction in hours cannot be made unless the take-home pay for the longer hours 
is granted for the reduced hours. Organized labor is apparently little interested 
in passing around the work which was the battle cry when the Fair Labor 
Standards Act was in the bill stage. The only purpose overtime requirements 
now serve is to increase take-home pay. The proposals before Congress would 
exaggerate the present problem because business is simply unable to gear itself 
to shorter hours. It should be remembered that overtime penalties were intended 
to cure unemployment, whereas during a period of normal employment, overtime 
payments are bound to be inflationary. No study has ever been made to ascer- 
tain how much of the inflation stemming from the Second World War can be 
attributed to overtime compensation. It would be, indeed, an unpopular thing 
to do. But the figures quoted in this letter give some indication of what could 
happen on a national scale. 

Increasing the minimum hourly rate beyond 90 cents per hour will produce like 
results. What cannot be foreseen is the extent to which equity adjustments 
would enter into the picture if a minimum rate above 90 cents is adopted. But 
one thing is certain, if the minimum rate is increased above 90 cents per hour 
and the hours reduced for overtime purposes, a double effect is produced. Such a 
move could very well stimulate inflationary forces to such an extent that price 
levels could be seriously affected. As to some concerns, increase in the minimum 
rate above 75 cents per hour can produce the same effects as any rate above 90 
cents per hour. It might end up that the persons intended to be benefited 
would end up with less than they had at the beginning. 

It is obvious that employers who are affected by a proposed minimum rate of 
90 cents per hour would experience trouble earlier than the above company. 
This merely underlines the fact that in all probability many small employers 


would be injured even to a greater extent much earlier than the present study 
indicates. 
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EXxuIsiT B 


A FARMER’S MARKETING AND SUPPLY ASSOCIATION IN A DOMINANTLY 
AGRICULTURAL AREA 


ScHEDULE 11—PartT A 


innual hourly rated labor costs where minimum hours are reduced to 871%: and 
35 hours per week for overtime purposes, accompanied with an increase in the 
minimum hourly rate upward to $1.25 per hour 


[Based on 216 employees} 


Present stat- Proposed P i 
ropose 

utory mini- minimum anil “ 

mum rate, rate, 90 —a 


rate 
75 cents cent ite, $1 


(1) 


Annual cost, 40-hour overtime basis $376, 119. 64 $419, 211. 52 $461, 025. 24 $569, SOO. Dé 
Increase in cost per annum over 75-cent statu- 

tory minimum rate » 3, 091. SS 84. 905. 60 193, 749. 92 
Annual cost, 3744-hour overtime basis __ 383, 479. 20 27, 515. 92 470, O76. 36 581, 308. 00 
Increase in cost per annum over 75-cent statu- 

tory minimum rate 7, 359. 56 51, 396. 28 93, 056. 72 205, 188, 36 
(Annual cost, 35-hour overtime basis __ 392, 680. 08 437, 744. 32 481, 378. 04 505, 303, 28 
Inerease in cost per annum over 75-cent statu- 

ee ee 16, 560. 44 61, 624. 68 105, 258. 40 219, 183. 64 


SCHEDULE 11—Partr B 


Number of persons affected by rate increase 


Statutory increase (201 persons) to $0. 90 
Statutory increase art persons) to . OO 
Statutory increase (211 pereees) to sai ia 1.2 


. aoe) 


Percentage 
1940 changes 





Farm labor: 
Hired labor__- ie cthadimit Said sate $1, 031, 000, 000 +189, $2, 985, 000, 000 
Hired hands-___-_--- tide oe errs dn dak $2, 805, 000 — 22. $2, 163, 000 
Family help___- ev: ae : : $8, 866, 000 —14.% $7, 595, 000 
Man-hours.__-__- ce. ae frees 20, 520, 000, 000 —16. 17, 175, 000, 000 
ae ee eee . 131 (1910-14 +288. 508 
Rural living cost____..___- aie ation 121 (1910-14 +126. 274 
Real farm wages--_____- "ten 2e 108 (1910-14 +67. 185 
Production index_-_-__- 112 (1935-39 +54. 

Farm capital requirements: 
Value farm machinery - $3, 603, 000, 000 +-337. $15, 765, 000, 000 
Value land, buildings, equipment, pe rfarm_______- $6, 800 +268, $25, 000 
Capital expenditures (year) __-- Oe sale dal $1, 403, 000, 000 +150. $5, 607, 000, 090 
Farm machinery purchases (year) $377, 000, 000 +477, $2, 198, 000, 000 


(1951 


73 


Farm expense involving industrial labor costs: 
Hired labor $1, 031, 000, 000 +189 $2, 985, 000, 000 
Depreciation buildings, equipment $1, 085, 000, 000 +356. $4, 951, 000, 000 
Operation motorized equipment $584, 000, 000 +281. $2, 225, 000, 000 
Fertilizer $261, 000, 000 +350. $1, 175, 000, 000 
Feed purchased $998, 000, 000 +282. $3, 800, 000, 000 
Miscellaneous supplies; services $963, 000, 000 +175. $2, 655, 000, 000 
Total expenditures $6, 622, 000, 000 +-230. $21, 863, 000, 000 
Farm income and national income: 
Gross farm income $10, 920, 000, 000 +209. $33, 847, 000, 000 
Net farm income $4, 298, 000, 000 +178. $11, 984, 000, 000 
Nonfarm income $72, 768, 000, 000 +263. 0 |$263, 758, 000, 000 
Per capita farm income $243 (1941) +170. . 
Per capita nonfarm income $819 (1941) +124. 
Farm income, percent of national 6.8 (1940) —23.! 
Farm population of total____ ag 23.1 —41.5 
Consumer price (index), large cities (1935-39) - 105 (1941) +83. 





Percent 


Farm finances: 
Farm mortgage $4, 941, 000, 000 +50. 0 $7, 656, 000, 000 
Short term ee $2, 304, 000, 000 +167.0 | $6, 158, 000, 000 
Deposits rural banks, 20 farm States (index) 80 +47.0 118 
Total bank deposits United States (index) cs 107 (1944) +73.0 173 (1953) 
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Senator McNamara. Thank you, first, for coming here and giving 
us this testimony, and again for giving a complete and very helpful 
statement, which I know will be helpful to the committee. 

Do you have any questions, Senator Goldwater ? 

Senator Go_tpwarter. No, sir. 

Senator McNamara. Thank you very much. Next we have Mr. 
M. J. Vinson, director of the Kentucky Department of Agriculture. 

Will you be seated and proceed in your own manner ? 


STATEMENT OF M. J. VINSON, DIRECTOR, KENTUCKY DEPARTMENT 
OF AGRICULTURE, FRANKFORT, KY. 


Mr. Vinson. Mr. Chairman and members of the committee, my 
name is M. J. Vinson. I am director of the division of markets of the 
Kentucky department of agriculture. My interest in this matter being 
discussed is due to the responsibility of maintaining and developing 
market outlets for Kentucky agricultural products, which our divi- 
sion of markets is charged with. 

We are always concerned over an issue or problem which could de- 
velop into additional marketing difficulties for agriculture. For that 
reason we accepted this opportunity to point out for you the impor- 
tance of independent buyers of cream, poultry, and eggs to our farm- 
ers, which could have an influence on decisions to be made. 

These markets render an important service for farmers in our State, 
due to the extent of dairy and poultry enterprises in many isolated 
areas. The nearness and convenience of these markets have stimu- 
lated the development of these enterprises, and they now supply a 
major portion of the farm income in these sections. 

armers patronize these markets due to the close associations they 
have with the owners and managers. They provide a ready market 
throughout the year, and payments for the commodities handled are 
made immediately on delivery. 

In Kentucky, as in many other States, the basic industry is agri- 
culture; therefore the entire State is vitally concerned about the fu- 
ture of this business. In many communities serious economic difficulty 
results when market outlets for agricultural commodities are 
eliminated. 

Unless present markets are maintained, and new ones are developed 
to handle the production on way to consumers, all business in the im- 
mediate areas will be affected. 

At the present time our leading cash crop, burley tobacco, is in 
trouble. This is a very serious matter to the people of our State, 
since this enterprise brings Kentucky farmers more than $200 million 
a year. 

Gince 1945 there have been six cuts in acreage by Federal tobacco- 
marketing quotas. In addition, for 1955 the proposed revised allot- 
ment will mean a 25-percent reduction from the 1954 acreage. 

This has stimulated a greater concern among the people of our 
State in improving and expanding agriculture outlets for other com- 
modities such as dairy and poultry products. . 

The dairy industry also plays an important part in the overall eco- 
nomic situation in our State. Nearly every segment of our manufac- 
turing, technical, and professional trade is drawn into the industry 
at one point or another. 
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From the standpoint of Kentucky farmers’ investment, dairying is 
probably the largest farm enterprise in Kentucky, and it is second 
only to tobacco in the value of the products sold. It also provides a 
business for many feed dealers, milk plant operators, truckers, and 
related businesses and their thousands of employees. 

The enterprise is well adapted to agricultural conditions in Ken 
tucky. Our State has primarily a topography and rainf: all, ‘hia 

call for extensive use of cover crops and forage to prevent soil de 
pletion. It is also a State of small farms which have an adequate 
supply of family labor to attract the more intensive enterprises. 

Our local cream-buying stations have been and remain an impor- 
tant market outlet for small dairy herds in many sections of our 
State. Such outlets have gained the eecaeal confidence through 
the many years that they have so conveniently served our rural com- 
munities. 

It is important to our farmers of these sections that we avoid 
subjecting such outlets to a law or regulations which will hasten their 
removal from these dairy communities, especially during a time 
when everyone connected with agriculture is placing more emphasis 
on developing our markets for agricultural products and securing 
new outlets. 

In 1940 we had 1,333 licensed cream stations in operation. In 
recent years, where fluid-milk outlets have been developed, many 
farmers have steadily switched their operations to fluid-milk pro- 
duction. However, in other communities the only outlets available 
for the farmers having small herds continued to be these local cream- 
buying stations. 

These farmers, who earn their income on a limited number of acres, 
cannot rapidly convert their operations to any other intensive live- 
stock or crop enterprise which will as adequately utilize their supply 
of labor or prove as well adapted to their conditions. 

In 1952, according to licensing records, we had 76! local stations 
buying a high percentage of the butterfat sold from approximately 
50,000 farmers in Kentucky. When this information is compared 
to the 124 condenseries, milk and ice-cream plants buying whole milk 
from 46,000 additional farms, we immediately see that these cream 
stations serve approximately 4,000 more farms than any other out- 
lets. 

In 1950 we had 218,476 farms in Kentucky. Of this number, ap- 
proximately 1 out of every 4 or 5 sold cream. In 1952 these stations 
provided an outlet for a total of $7,046,000 in cream from the larger 
number of small farms in our State. In 1953, more than 10,500,000 
pounds of butterfat was sold; most of which was purchased by the 
local cream stations. 

These stations have had a great influence in the widespread owner- 
ship of small herds which are primarily responsible for the impor- 
tance of Kentucky as a dairy State. In 1953 they provided outlets 
for one-eighth of our total dairy receipts from approximately 50,000 
farmers. 

Most of our upland farms in Kentucky with less than 75 acres 
of cropland need to market their pasture and extra labor — 
dairy cows, if they are to have a good-sized business and a satis- 
factory income. In 1950 the average-size farm in Ker sini was 89 
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acres in size, with approximately 60 acres of this amount considered 
cropland. 

The cream stations are important to such conditions, for without 
them most of our farmers selling cream would be denied outlets for 
their production and the problem of maintaining an adequate in- 
come on these numerous small family-size farms would become more 
perplexing. 

Since Kentucky has predominantly small farms that are well 
adapted to intensified programs, the poultry enterprise is also an 1m- 
portant part of farming operations throughout the State. In 194% 
the value of poultry and poultry products sold was estimated to be 
$15,778,000 and most of this production was handled by convenient 
independent cash buyers in the rural communities. 

There has been little change in the marketing of poultry and eggs 
on a State basis, and at present over 5,000 buyers continue in the 
business. Primarily the poultry industry continues on a basis of 
small flocks and the local buyer is the most important outlet. 

Unquestionably, any program for dairying or poultry must recog- 
nize the importance of the small herds of dairy cows and poultry 
flocks to the rural communities which utilize these markets. We 
must not eliminate them from industry, for under present conditions 
no other means exist in their communities to adequately assemble and 
handle the production. 

In closing, may I say that I appreciate the opportunity to partici- 
pate in this hearing and to briefly outline for you the importance that 
independent cream, poultry, and egg buyers play in our agriculture. 

Thank you. 

Senator McNamara. Thanks very much, Mr. Vinson, for coming 
here. We appreciate your fine statement and I know that it will be 
very helpful to the committee. 

Any questions ? 

Senator Gotpwater. No questions. 

Senator McNamara. Thanks very much, Mr. Vinson. 

We would like to hear from the Texas Citrus and Vegetable 
Growers. Mr. Austin E. Anson. If you have somebody with you, we 
will be glad to have them at the table. I understand you have a pre- 


pared statement, sir. You just be seated and proceed in your own 
manner. 


STATEMENT OF AUSTIN E. ANSON, THE TEXAS CITRUS AND 
VEGETABLE GROWERS AND SHIPPERS 


Mr. Anson. I have summarized a statement that I delivered to 
the committee.’ I will try to stay within the 10 minutes. 

Senator McNamara. I take it you want the entire statement in- 
cluded in the record, sir? 

Mr. Anson. Yes, sir; please. 

Senator McNamara. It will be so done. 

Mr. Anson. I believe there is a one-word error, Senator, in the 
prepared statement which was filed. 

Senator McNamara. Will you see that the reporter gets a corrected 
copy ? 

Mr. Anson. Yes, sir. Mr. Chairman, my name is Austin FE. Anson. 
I am executive manager of the Texas Citrus and Vegetable Growers 
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and Shippers, who represent 90 percent of the fresh-fruit and vegeta- 
ble shippers and growers of the State of ‘Texas. None of our shippers, 
on the products that they have been growing and shipping, receive 
any Government subsidy. The office of the association in 306 East 
Jackson, Harlingen, Tex. 

Our members are engaged in the planting, growing, harvesting, 
packing, preparing for shipment, and shipping of citrus fruits, con- 
sisting of grapefruit, orange, lemons, and tangerines, and all winter 
vegetables consisting primarily of beans, beets, carrots, broccoli, cab- 
bage, cauliflower, corn, cucumbers, onions, lettuce, peppers, potatoes, 
radishes, spinach, and tomatoes. 

In addition we grow and ship such items as chicory, collards, endive, 
escarole, parsley, anise, dandelion, turnips, beet greens, and other 
more or less specialty items. We also grow cantaloupe and water- 
melons. None of the fruits, vegetables or melons that we grow are 
price-supported by the Federal Government. 

The effect of any wage increase: We are opposed to any increases in 
the present wage scale and will attempt to set out our reasons wh) 
and make some constructive suggestions for our particular industry. 

There is no place for the members of our industry to absorb any 
increases in labor costs. The increase, if it is to come, will have to 
either be charged back to the producers or passed on to the consumer. 

A report issued by the House committee on March 26, 1955, points 
up the fact that retail prices are higher than at any other time and 
that farm income is dropping. 

The committee report indicates that in 1954 prices on the farm were 
7 percent lower than in 1947, 1948, and 1949, the period during which 
the Fair Labor Standards Act of 1938 was last under consideration 
by this committee. 

We think it is agreed that the farmer cannot absorb any additional 
labor costs. 

In order that the committee can better understand the predicament 
of our growers, we are going to take the case of the carrot grower 
who simply reflects what has happened to the cabbage, onion, and 
most any other vegetable man this year. 

The past 5 years has changed the entire production, packing, har- 
vesting, selling, and shipping of the lowly carrot. Ninety percent 
of the carrots now are shipped to market in a one-pound consumer 
package. The United States Department of Agriculture average for 
production of carrots in the State of Texas is 4 tons per acre. The 
average packout on our carrots is 25 crates of 48 one-pound packages 
of U. S. No. 1 three-quarter of an inch or larger carrots per ton. 

The average yield that the grower can figure on for his crop is 100 
crates of carrots per year. Now, let’s break down the package of car- 
rots as to costs. A 48-pound wire-bound crate of carrots; the cost 
of the crate is $0.40. The harvesting costs on preparing and bringing 
the carrots to the shed is $.0.30. The packing of these 48 1- pound 
“cellos” is, per crate, $0.45. The 48 bags in the crate cost $0.55. The 
total cost is $1.70. 

Now, let us separate labor from containers: Crates are one-half 
labor, $0.20. The harvesting cost is all labor, $0.30. Packing is all 
labor, $0.45. The bags are one-half labor, $0.25. The total cost for 
labor is $1.22. 
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At present the wholesale price for these carrots is $2 per crate, which 
nets the grower and the shipper the grant total of $0.30 for the 48 
1-pound package of carrots. 

Now, to show you the impossible situation with just the increase 
to a minimum of 90 cents; that is the lowest figure that we have heard 
discussed that you are considering in this wage increase. This is a 
20 percent increase over our present wage scale of 75 cents per hour. 

—— present schedule showed the cost of $1.22 per crate labor, with 

20-percent increase on the items as given you on the 75-cent "labor 

me would mean that iabor under a 90-cent-minimum scale would be 
$1.46, plus materials of $0.48, or a total of $1.94. 

Now, let us see what happens to the grower and the shipper. Onto 
the present 75-cent wage scale there is 30 cents a crate; or, on 100 
crates per acre, $30 per acre. If the grower owns his own land, he 
can produce carrots at $40 per acre. In other words, the present 
schedule of prices, wage scale, container costs, and so forth, would 
show a loss of $10 per acre to our grower. 

Under the proposed increase to 90 cents per hour, 6 cents net would 
be the total return for forty-¢ight 1-pound packages of “cello” carrots, 
or $6 per acre, or a $34 loss on the production costs. Do you think this 
grower is going to continue to grow carrots? Well, we are positive 
that he is not. This same situation confronts the grower of cabbage, 
lettuce, cauliflower, broccoli, onions, and other vegetables when the 
costs are high and the production is low. 

We have | only given you the story on carrots; however we would 
like to have the committee have the benefit of the 1954 figures of what 
confronted the Texas growers on their shipments of citrus and vege- 
tables as to the bill that they had to pay before they received anything 
back for their crop. 

They shipped 56,806 cars, at a total labor bill of $7,724,898.97; a 
total container bill of $12,755,672.98; and transportation ene paid 
to the United States railroads and trucks of $22,899,940, making a 
total of $43,380,511.95 as a total must bill that had to be paid before 
anything could be returned to the grower or the shipper for the Texas 
fruit and vegetable crop. 

This leaves only one other place for the increased costs to be estab- 
lished, and that is by passing it on to the consumer. 

Our business is a very complex business. We are dependent entirely 
upon Mother Nature. We must plant our crops when we have the 
proper weather conditions, and particularly the proper amount of 
moisture in the ground. All during the time that our crops are grow- 
ing we are dependent upon the elements. When the crops are ready 
for harvesting they must be harvested and harvested promptly, be- 
cause none of the products that we ship, with the possible exception 
of citrus fruits and dry onions, can stay in the field longer than a mat- 
ter of a few days, and in some instances only a few hours. 

Following the harvest, the crops must be handled promptly and 
rushed to markets. A great many vegetables in mixed-car loads of 
from 12 to 20 different vegetables in the same car. All of this requires 
prompt and efficient labor. 

We feel that the American public is going to continue their present 
habit of eating, and that it is going to continue eating a certain amount 
of fresh fruits and vegetables in the winter months; but we do feel that 
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with increased consumer costs, a great many of the vegetables that we 
now raise will be priced off the market. 

This will mean fewer vegetables on the tables of the American public 
throughout the winter months. We believe that increased wages will 
cut down the supply of fresh fruits and vegetables. 

Foreign inducements—foreign competition: It would be far more 
in keeping with the Texas spirit for us to tell you that, whether or not 
we like the wage scales, new rules and regulations, you are not going 
to drive us out of business. That is what we would like to tell you, but 
since experiencing the past 5 years, we are going to have to tell you 
very frankly that the last wage increase eliminated about 25 percent 
of the shippers between Eagle Pass, Tex., and Brownsville, and that 
is the largest shipping area of winter vegetables in the Southwest. 

Our group is composed of rugged individuals. They have weathered 
drought, freezes, and every kind of climatic or business conditions 
imaginable, but that big jump in the wage scale, coupled with the 
1949-51 freeze which finally made up their minds, eliminated a full 
25 percent of our shippers. 

That is what happened before and from the way our membership 
is talking, it is hable to happen again. 

The roughest competition that we have had for the past 5 years is 
the production of vegetables and citrus across that international 
boundary called the Rio Grande River, between the Republic of 
Mexico and the United States. 

Five years ago conditions were not as ideal on the Mexican side as 
they are today, but now they have all the advantages. To handicap 
our industry further with increased wage scales, you may drive the 
Texas produce men out of business in Texas. You may drive him 
across the Rio Grande River, and the United States will lose one of 
their highest tax-paying industries in southwest Texas. 

Please bear in mind that all this fertile ground of Mexican soil 
is not to exceed 10 to 15 miles from our present locations on the 
American side, and this same rule holds good from Eagle Pass to 
Brownsville. 

Land interests in Mexicd will give the good American produce men 
almost any kind of a deal he wants on land, if he will just come across 
the river. 

Mexico has an abundant water supply, as they own 42 percent of 
the water behind the great international Falcon Dam that was only 
completed a year ago. And so, with their own large dam which they 
have, in addition to their holdings in the Falcon Reservoir, they will 
never be concerned about a water shortage in Mexico. 

The labor situation across the river is just as different from ours as 
day is from night. We pay 75 cents an hour for our shed labor; they 
pay 75 cents a day on the Mexican side. The Mexicans that are avail- 
able across the Rio Grande are the same Mexicans that we have been 
training and farming with on the Texas side for the past 50 years, 
so they are thoroughly familiar with any and all crops that we 
produce. 

Such things as a shortage of land, labor, moisture, or finances for 
any good American grower who wants to get into the Mexican deal is 
unheard of. If we are given more handicaps, such as now contem- 
plated on our increased wage scale, the United States is due to lose 
more of its produce industry, both grower and shipper, to Mexico. 
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The Texas grower and shipper has learned the past 5 years just how 
tough the Mexican competition on cantaloupes, onions, tomatoes, and 
many other crops can really be; and he is beginning to wonder as to 
the old saying, “If you can’t lick them, you had better join them,” 
and you could, as we stated before, help him make up his mind very 

casily with any increased problems as to wage scales. 

The Fair Labor Standards Act of 1938 was originally enacted in 
an attempt to distribute the work, and to give more work to more 
people. In our industry the effect has been exactly the opposite. 

In 1950, when the minimum wage was increased from 40 cents an 
hour to 75 cents per hour, it had the effect of decreasing the number 
of employees on the payrolls on the packing sheds and canning plants 
in the State of Texas. 

One example is the Valley Fruit Co. at Pharr, Tex. In January 
1950, before the minimum wage was increased to 75 cents, this par- 
ticular plant employed 270 workers. The day the 75-cent rate went 
into effect it employed 68 workers. These same workers did the work 
that 270 had previously been doing. 

This same situation developed in all of the packing sheds. The 
owners of the sheds found that to meet the minimum of 75 cents per 
hour they must mechanize all possible. Any increase at this time will 
lead to further mechanization. 

The people who were turned out of the packing sheds in January 
1950 have not been unemployed. They have found work elsewhere 
and now most of them have gone into other industries. Statistics 
show that some 67,000 of our workers migrate into northern areas 
each year. We know of no way to keep these workers at home. 

The Latin Americans enjoy traveling. When April 15 comes 
around they will pack up their families and move north into the 
sugarbeet fields of Colorado, the fruit orchards of Michigan, the 

‘anning plants of Ohio, and other areas. 

The workers follow this cycle vear in aud year out and at times 
when they could be used in the State of Texas they are no longer 
available. Consequently, at times when we have an abundance “of 
perishable fruits and vegetables to harvest our labor market is very 
tight. 

‘Tt i is not possible to work two shifts or find additional workers to 
assist in the harvest or preparation for shipment of the various com- 
modities. The only thing that we can do is to work long hours to 
harvest, pack, and ship as much as we can as fast as we can and get 
our crops to the northern and eastern markets. 

Proposals: We told you earlier that we had some suggestions that 
we would like to make to this committee. In the first place, at the 
time the Fair Labor Standards Act was originally passed, it gave to 
certain growers and shippers of fruits and vegetables an exemption 
commonly called the area-of-production exemption. 

We feel most secure in saying that there isn’t anybody, including 
the Administrator of the wage-and-hour law, who knows what the 
“area of production” really means. There has been more litigation, 
more misunderstanding, more difference of opinion, as to what that 
term is than any other section of the act. 

It has always been, in our opinion, unfair and unworkable. We 
know of no reason why a shipper of fruits and vegetables should not 
be required to pay a minimum wage when his neighbor, who might 
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be just a few miles away and in the same commodities at the same 
time of the year and drawing his labor from the same labor pool, 
should be required to pay a minimum of 75 cents per hour. 

Consequently, to avoid further litigation, further misunderstanding 
and expense, we think that the area-of-production exemption should 
be eliminated entirely. 

At the time the act was written, Congress took into consideration 
the seasonal and perishable nature of the commodities handled by the 
fruit and vegetable industry, and granted what is commonly called 
the 7 (c) exemption. This section of the act exempts from the 
payment of overtime for 14 workweeks during the period that the 
plant is actually engaged in the packing, ship ping, processing, or 
handling of fresh fruits or vegetbales. This is a most important 
é ‘xemption. 

The fresh fruit and vegetable industry understands this exemption, 
and it is most important that it be retained, because there is no w: ay for 
them to figure their labor costs due to the uncertainly of weather 
conditions if they are compelled to pay overtime during periods of 
the year when it is necessary for them to work long and irregular 
hours. 

Another partial exemption that was written into the original law, 
commonly called the 7 (b) (3) exemption, provides for the exemption 
from the payment of overtime until an employee has worked more 
than 12 hours in any 1 day, or more than 56 hours in any 1 week. 
This exemption applies for a total of 14 workweeks. 

This is probably the most misunderstood exemption that affects the 
fruit and vegetable industry. It is very difficult to explain it to 
the employers; the employees do not understand it; and it has caused 
the Labor Department, the courts, and the employers to spend great 
sums of money in trying to make this exemption function properly. 

One of the confusing parts of this exemption is the fact that it 
exempts only workers who actually handle perishable fruits and vege- 

tables. In other words, a packer or grader in a piant would “be 
entitled to the exemption during the same workweek that the exemp- 
tion would not be available to the maintenance men, the bookkeepers, 
stenographers, or others who of necessity must work the same number 
of hours, but who do not actually handle the perishable fruits or 
vegetables. 

At the time the Fair Labor Standards Act was passed, there was 
granted to the plants engaged in the ginning and compressing of 
cotton, and in the processing of cottonseed, complete exemptions from 
the payment of overtime for all weeks in ie -h the plant was actually 
sinning or compressing cotton or processing cottonseed. We are sure 
that this committee knows that cotton is not as perishable or as sea- 
sonal as fruits or vegetables. 

Cotton can be retained in its original state before it is ginned; the 
lint can be compressed and ret tained in that state for vears, and the 
seed can be held for long periods of time before it has to be compressed 
or crushed into oil. 

Storage is not possible for fruits and vegetables. They must be 
handled promptly as most of them are actually consumed within a 
matter of 1 week to 10 days after they leave the farm or fields. We 
think that the ginners and compressors of cotton need their exemption, 
and so do the processors of cottonseed, but we feel that the fruit and 
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vegetable industry should be even more entitled to this exemption from 
the payment of any overtime during all workweeks when the actual 
packing and shipping of perishable fruits and vegetables is being 
varried on in the sheds. 

Summing up the viewpoints of the fresh fruit and vegetable in- 
dustry of Texas, we must restate our position, and we hope we have 
convinced you in our examples shown that we cannot bear any increases 
in the present wage scale on the 75 cents per hour minimum. 

(1) It is our belief that any increases will immediately cause short- 
ages in food for the Ameri¢an people as the farmer will refuse to grow 
any products that do not bring him back a reasonale return for his 
efforts. 

(2) The increase 5 years ago drove 25 percent of the produce ship- 
pers out of the business as they were not financially able to mechanize 
to meet the increased scale, so they either went out of business or 
started operating in a country with less restrictions. 

(3) You, the committee, are faced with the hazard of moving an- 
other percentage of these high-taxpaying American producemen from 
Texas across the Rio Grande River into the production and shipping 
of winter vegetables from Mexico. 

(4) Any change in overtime privileges or elimination of exemption 
rulings that are now in effect will be exactly the same as increasing the 
wage scale per hour. It is our considered opinion that the loss of any 
exempt periods that we are now enjoying will increase our costs not 
less than 20 percent, which is prohibitive. 

(5) The produce industry has operated under the regulations since 
their inception, and we recommend the total elimination of the “Area 
of production” ruling which is unworkable, impractical, most un- 
fair, and has been administratively impossible to everyone from the 
administrator to his lowest field representative, and even the courts 
cannot agree as to its operation. 

(6) As further clarification and if we are to receive the full 28 
weeks’ total exemption or that period when the fruit and vegetable 
sheds are in actual operation, we would then suggest the total emini- 
nation of 7 (b) (3) for while it has proven very valuable, it is con- 
fusing in its administration and has caused untold worry and ex- 
pense to both administrative official employers and employees alike. 

We feel sure that with a 28-week total exemption suggested, it will 
simplify the administration and by eliminating 7 (b) (3) we will save 
the Government thousands of dollars annually in the administration 
of the act. 

Please permit us to stay in the business of producing the winter 
vegetables and tropical fruits for the American table. 

In other words, Mr. Chairman, we are opposed to any increases in 
the present wage scales. We are opposed to increasing our present 
wage scale above the 75-cent-an-hour minimum, anything that is put 
into effect above this figure, because we do not believe that our prod- 
ucts will stand the increase. 

By the same token, we do not want any amendment that will deprive 
us of any of the overtime privileges that are now shown in the record. 
It has been definitely proven in the past 5 years that any increases 
that are placed on our products, whether it be packages, transporta- 
tion, labor, seed, insecticides, wage scale or overtime—whatever the 
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additional cost might be—it had to come out of one of two sources: 
kither the producer or the consumer. 

Our farmers state—and I think the USDA records support them— 
that the farm income is 7 percent less now than it was when we put 
our last increase in, which was 5 years ago. The consumer states that 
they can’t pay any more for our products, which will mean that cer- 
tain fruits and vegetables that have become very much a part of the 
American public’s winter diet will cease to be available as the grower 
cannot grow it at a price that the consumer can afford to pay. 

Now, I question whether this committee wants to be charged with 
causing a shortage of food, and for that reason we are bringing these 
facts to your attention. The health of the American public is de- 
pendent on a balanced diet of green vegetables and fruits that we 
have been furnishing through the winter months. Many growers are 
planning to divert their acreage to cotton, grain, and other staple 
crops that do not require the labor costs of the production of green 
vegetables. 

It is our understanding that the law was enacted to make more jobs. 
As far as our industry is concerned, Mr. Chairman, the increases in 
wages have never made more jobs. It has been decidedly the oppo- 
site. Five years ago, when the shed labor wages were raised from a 
minimum of 40 cents an hour to 75 cents an hour, overnight it reduced 
employees in all packinghouses in Texas. 

Our outstanding case was the Valley Fruit Co. at Pharr, Tex. They 
were employing over 270 workers prior to the increase. The day 
that the increase went into effect their shed labor group was reduced 
to 68 employees, as they had mechanized their shed just as far as their 
funds would permit. You can see what a radical change it made in 
their payroll. 

I must add that they have been accomplishing a very good job 
ever since. 

I will also have to add that it almost broke them—that mechaniza- 
tion—but I think it has paid dividends from a standpoint of the 
long-pull return. 

Our packers claim that they will go ahead and complete the job 
that they started 5 years ago and add additional mechanization, which 
will again reduce the number of people employed in the shed. Our 
farmers are deeply concerned. 

You see, Mr. Chairman, we have the grower-shipper and the grower; 
and anything that affects the shed packinghouse scale immediately 
reflects to the field. It did before; we are sure it will again. They 
are very concerned because they know what happened 5 years ago. 

You know the Texas tradition is “Never give up.” In fact, since 
the days of Davy Crockett it would be far more in keeping with the 
Texas tradition and more in line with the Texan’s creed to tell you 
that regardless of what you pile on us we would not go out of business. 

But the past 5 years has taught us a lesson. It has also taught us 
that we cannot say that. When the increase from 40 cents to 75 cents 
an hour went into effect in the produce sheds from Eagle Pass, Tex., 
to Brownsville, 25 percent of the packers and shippers of winter vege- 
tables either went out of business or moved across that international 


boundary marked by the Rio Grande River and are operating in 
Mexico. | 
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That is not a nice thing to think about, but we have two phases of 
that we must consider. That is tough competition on the other side. 
Everyone who grows fruit and vegetables in Texas or Arizona, Cali- 
fornia, or anyone who is in the Southwest with winter vegetables, 
knows the tough competition we have south of the border. 

We have known Mexican competition before, as they could produce 
cantaloupes, onions, peppers, eggplant, broccoli, in fact, anything 
we have ever grown on this side of the river they can grow on the 
other side. 

In the beginning—and I will say this in regard to our boys who did 
move across—the production on the Mexican side was not so desirable 
owing to the shortage of moisture and other necessary factors. Today 
it is different. ‘Tod: ay the grower of winter vegetables across the Rio 
Grande and the southern sections where my office is located and where 
the bulk of the vegetables are grown, that grower has exactly the same 
conditions as we have on our side of the Rio Grande—the same water 
behind the same Falcon Dam; and I guess the same money that built 
the dam, of course. They had the same “Uncle.” But they claimed to 
have half the cost of it. They still get 42 percent of that water, re- 
gardless of what happens. 

They are also well equipped with auxiliary dams on their own, so 
the problems of moisture are settled for all times to come with our 
competition. 

The labor that is available on the Mexican side costs 75 cents a day 
maximum, where we are paying 75 cents an hour. The supply, as you 
well know, is abundant. The Texas produce men will possibly not go 
out of business, but these regulations can drive him across the river 
because 15 miles west from his present operation is not putting him 
among strangers, as all the Mexican workers that will be available to 
this produce man have been trained by the American growers for the 
past 50 years in the production of every crop we grow. It is a kind of 
a unique situation that we have. 

All the costs are lower on the other side of the river. As labor so 
vitally affects all these costs, everything they produce over there will 
cost this same produce man less money. The ones that have gone over 
there tell us that. I have got to admit that I have a lot of members 
over there. I lose control over them when they get on foreign soil. 

I am only citing these to alert the committee to what you possibly 
will cause if you increase the w age scale or eliminate any of our over- 
time privileges that will make it impossible for our Texas produce 
men to operate. Our present labor load we think is terrific. 

I have already acquainted this committee with what the Texas 
grower and shipper paid in labor, packages, and transportation ; just 
those three items. The farmer and the shipper had to pay that 
amount before there was anything returned for the crop. That is 
quite a yoke before you ever get anything from the crop. 

Let’s further break down this thing to where it is easier for all of us 
to understand it. Take 1 product, 1 farmer. I was accused of bring- 
ing my lunch to these committees sometimes. I know the Senator over 
here from Arizona is going to enjoy this. These did not come from 
Arizona, though, Senator, I will tell you. 

Senator Gotpwater. They look good enough to have. 

Mr. Anson. I was not so happy with them. I would have liked a 
little better quality, but I was unhappy when I tried to figure out the 
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difference between what our grower is getting for those carrots—the 
grower and the shipper—and what I had to pay for those in your 
Washington market last night. 

Now let us break down the package of carrots. ‘These are packed in 
{s- pound wirebound crates. You see, the lowly carrot has gone a 
pe highbrow in the last 5 years. It has not been because we wanted 

; the housewife insists on havi ing everything put up for her. So we 
in the ‘arrot business have changed. We now pack our carrots in the 
little 1-pound package, a 48-pac kage crate. The crate alone costs 40 
cents. 

The harvesting cost, in preparing and bringing the carrots to the 
shed, was 30 cents. The packing of these 48-pound cellos into the 
‘rate is 45 cents. Forty-eight of the little cello bags cost 55 cents, 
for a total cost of $1.70. 

Now let us separate the crate. Crates are half labor; that is 20 
cents. Harvesting cost is all labor; 30 cents. Packing cost is all labor: 
15 cents. The bags—from the best estimate we can obtain—are 27 
cents. $1.22 of that $1.70 is labor. So you see that is what I am trying 
to bring out, that anything that happens on this scale anywhere along 
the line is going to affect the cost of the product. 

At the present wholesale price of these carrots—S2 per crate—the 
crower and the shipper net the grand total of 30 cents for 48 of those 
little bags that you have before you; six-tenths of a cent apiece. | 

»aid 1114 cents down here in your local market last night, so 1 would 
like to have somebody figure ‘that out for me. If you want to have 
a hearing and investigate somebody, let’s look at that. 

Senator McNamara. That is for another committee. 

Mr. Anson. I think it is, too. That is one I would like to go into. 

Now to show you the impossible situation which just to increase 
this minimum to 90 cents per hour on our wage scale would bring 
about, which is the lowest figure that I have heard discussed by 
anybody, a 20-percent increase; The present schedule showed that the 
cost was $1.22 per crate labor. With a 20-percent increase on the 
items, that would make it $1.46. 

Add your materials and all, and you have got $1.94, or 6 cents that 
our grower and the shipper—both of them, if they net any return for 
their efforts and money—will get back for the 48 packages. 

Senator Goldwater, you can “figure out for your carrot growers in 
Arizona, but we have not been able to figure out how we can operate 
on that margin. 

Breaking it down still further, let’s see what happens to the grower 
and the shipper on the present 75-cent wage scale. There is 30 
cents a crate for 100 crates per acre, or $30 per acre. If the grower 
owns his own land, he can produce the carrots for $40 per acre. In 
other words, the present schedule of prices, wage scales, containers, 
costs, and so forth at that six-tenths of a cent which he is getting 
back, will show him a loss of $10 per acre. 

You can readily see when we project that on the 6 cents what is 
going to happen to him. This same thing confronts the grower of cab- 
bage, lettuce, cauliflower, broccoli, onions, and other vegetables, When 
the costs are high and the production is low, the m: arket seems to be 
low, too. We have only given you the story of carrots because that 
is what we are living with} right at the moment. 
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Those good onions I brought in here 2 or 3 weeks ago, we got such 
wide publicity ; we are having an awful time even with that publicity 
right now to get the grower back their cost of production. It is hard 
for me to explain after spending all that money. 

We have stated we cannot go along with their increases or elimina- 
tion of our exemption periods. However, we feel that after many 
years of experience operating under the act we can make some con- 
structive suggestions that will be both beneficial to the committee and 
helpful in clarifying some of the problems that have been experienced 
with the act. 

A lot of folks are not going to agree with the produce industry in 
Texas on this one phase: The area of production. This phase of the 
law has been unworkable, impracticable, and administratively un- 
sound because there has not been anybody since there has been a law 
who could agree as to how to interpret it; and even the courts have 
had difficulty as to its interpretation. 

It is our suggestion as far as our produce industry is concerned in 
Texas that you can eliminate it and we think it will save everybody. 
Our industry has enjoyed the exemption under 7 (c) which gives us 
14 workweeks of total exemption. This most workable phase of the 
law is thoroughly understood by all parties and has been proven most 
satisfactory. That is very necessary for the fact that we are dealing 
in a seasonal product, a product that has to be harvested when it is 
ready. 

You cannot time it; you cannot even guess at it. When it is ready 
to go, you must harvest it. 

It is our contention that this 14 weeks should be extended to not 
less than 28 weeks, or word it this way: “That this period when the 
fruit and vegetable sheds are in operation.” 

Now, if this can be done, and if this wording can be added to the 
law, we then would be perfectly agreeable to the elimination of 7 (b) 
(3), which up until now has of course been extremely helpful to our 
industry; but owing to the complex nature of the ruling applied on 
same, it has been difficult to administer as well as difficult for the 
employer and employee to sometimes understand the interpretations. 

Now I think, Mr. Chairman, that 28 weeks with these seasonal crops 
will possibly cover us. But it would be far more simple if it was stated 
when the sheds are operated. We draw this comparison with no re- 
flection or no criticism-on those that have enjoyed it. We think they 
should have had it, but we think in justice to ourselves we should. 

The cotton packers, the compressor, ginner, only 8 million people, 
have enjoyed a total exemption. Under the act as now written, all 
cotton ginners, compressors, cottonseed oil mills are totally exempt 
under the act for that period when the shed is operating. It is a very 
sensible, workable, 8 understandable rule. 

We think they are most justly entitled to it, but by the same token 
we feel we are, too. We bore the thing along for 5 years and never 
opened our mouths about it. But now if there are going to be some 


changes, we think we should be given that consideration. 

Our products are more perishable—fruits and vegetables being far 
more perishable than the cotton, as our products are on the consumers’ 
tables from a week to 10 days after they are taken from the fields. 


They should be given like consideration as cotton, which can be stored 
and held for unlimited periods. 
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Summarizing, leave our wage scale at 75 cents or you will run the 
risk of causing a shortage of food and elimination of a certain group 
of high-taxpaying produce growers and shippers along the Rio 
Grande. Clarify but do not eliminate exempt periods. The industry 
would like to trade their production and 7 (b) (3) for an unlimited 
overtime privilege the same as cotton or at least 28 weeks of that period 
when the shed is operating. 

With these corrections, we are satisfied we will save the administra- 
tion thousands of dollars in administrative and policing costs and 
make for a more workable law. 

Mr. Chairman and committee, I just hope you will let us go ahead 
and grow our produce in Texas without interruption. Thank you, 
sir. 

Senator McNamara. Thank you, Mr. Anson, for traveling so far 
to give testimony before the subcommittee. I appreciate your very 
line statement. I know it will be very helpful. I can subscribe to 
what you said about the onions, because I tried them. 

Do you have any questions, Senator Goldwater ? 

Senator GoLDwATER. I just want to thank you for the onions. 

Mr. Anson. You are entirely welcome, sir. 

Senator GoLpwATER. May we keep the carrots ? 

Mr. ANson. You may keep the carrots, Senator. 

Senator MCNamMaArA. Next we have the Vegetable Growers Associa- 
tion of America, Mr. A. Lee Towson, Jr. I see you have a prepared 
statement, Mr. Towson. 







STATEMENT OF A. LEE TOWSON, JR., VEGETABLE GROWERS 
ASSOCIATION OF AMERICA 


Mr. Towson. Yes, sir, Senator. I have not prepared a summary, 
but I would like to give you one in a verbal manner if that is satisfac- 
tory. It will be short and to the point. 

Senator McNamara. That is fine; we will be glad to have it. 

Mr. Towson. Thank you. I am A. Lee Towson, Jr., immediate 
past president of the Vegetable Growers Association of America and 
a member of the legislative committee of the association. 

The Vegetable Growers Association of America appreciates and wel- 
comes the opportunity to present to you its position on the important 
issue before this committee. This association is the only nationz] 
organization specifically representing the vegetable growers of Amer- 
ica. Through our direct membership and through the many affiliated 
organizations whom we represent, the views of our association are 
representative and conclusive of the opinions of vegetable growers, a 
highly important segment of our agricultural economy. 

This association is opposed to the extension of the provisions of 
the Fair Labor Standards Act of 1938, an industrial act, to agricul- 
tural workers. It is also opposed to further constriction of the ex- 
emptions under which agriculture now operates. 

To those of us engaged in agriculture, this does not seem like an 
opportune time to increase the wages of those engaged in the activities 
of the agricultural and related industries. Let us take a look at prices 
received and prices paid by farmers. 
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percent from 1946 to March 1955, we cannot see how the Congress can 
conscientiously take any steps to further increase the direct labor costs 
of farmers and to increase the cost of the things which they must buy 
to continue to stay in business. 

The above information from the United States Department of Agri- 
culture indicates that increasing the prices farmers have to pay, half of 
which represents labor charges, will certainly not better the farmer’s 
position. It will increase the cost of food bills of the American con- 
sumer. It will eliminate more of our family-sized farms which we are 
even now concerned in saving. 

Testimony has been presented before this committee indicating that 
increasing the minimum wage to $1.25 an hour was needed to boost the 
national economy. We can see no legitimate reason for this. The 
purchasing power of the dollar has been stabilized, which, in our 
opinion, is far more important to the wage earner than increased wages. 

The artificial increase in wage rates which would be brought about 
by the ill-considered bills before this committee would revive the infla- 
tionary spiral which has been somewhat checked in the last 2 years. 
We submit that artificial and arbitrary wage increases without a corre- 
sponding increase of the productivity of labor is inflationary in the 
worst sense of the word. We can find nothing in the statistics relating 
io national production and employment which would warrant any such 
inflationary tinkering. 

The gross national product as of April 15 was estimated at an annual 
rate of $369 billion in the first quarter of 1955, just two-tenths of 1 
percent below the record of mid 1953. Disposable personal income in 
the first quarter of 1955 was at an annual rate of $265.5 billion, an 
increase of $5.4 billion from the last quarter of 1954 and $11.5 billion 
higher than last year. Per capita disposable income in the first. quar- 
ter of this year stands at a new high of $1,586 per year. 


The House Committee on Agriculture in a recent study indicated 
that— 


marketing specialists report that much of the increased marketing charges in 
recent years can be accounted for by increased labor costs * * *. Wage rates for 
workers in marketing farm food products increased from $1.23 in 1947-49 to 
approximately $1.70 in 1954 or 38 percent. 


In face of the disastrous decline in the parity ratio, totaling 23.9 


At the present time the farmer is receiving 43 cents of the consumer’s 
food dollar. - Increased labor costs would decrease this amount still 
further. 
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Again referring to the House Committee on Agriculture study : 

Of this 43 cents which the farmer receives, he spends 30 cents for marketing, 
gasoline, fertilizers, supplies, and wages, leaving 13 cents out of each consumer 
dollar spent for domestically produced food for their work and investment. Any 


added labor costs will have to be obsorbed by the farmer which will be anything 
but conducive in maintaining the family farm. 


INCREASED FOOD COSTS 


Increased labor costs on the farm must be absorbed by the farmer. 
Increased labor costs in the marketing channels will be added to the 
cost of the food. It is unfortunate that a study of retail food price in- 
creases proved that little if any. of such increases ever filters down to 
the farmer. Passage of the legislation pending before this committee 
will further squeezé the farmer’s share of the consumer’s food dollar 
and will bring about an uneconomic and fruitless increase in retail 
food prices. 

Total charges for marketing food products—all charges incurred 
from the time the products leave the farm until they are sold at retail 
level—increased from $16 billion in 1946 to $24.5 billion in 1953, an 
increase of 34.5 percent. During the same period labor costs in- 
creased 44 percent, from $6.6 billion to $11.8 billion. 

During the past two decades food prices have not increased as much 
as the hourly earnings of industrial workers. The increase in indus- 
trial wages has had its effect upon the minimum wage. In many areas 
these, too, have maintained a competitive labor market. We have just 
observed the labor costs in overall marketing costs of food. The fol- 
lowing data from the Bureau of Labor Statistics indicate that. over- 
age hourly earnings of industrial workers have risen faster and higher 
than retail food prices. 


Average Average 
hourly Retail hourly Retail 
Date earnings of food Date earnings of food 

industrial prices industrial prices 

workers workers 
1946__. s 81.6 Lt ———ae 118.8 | 112.6 
1947__- a be 93.0 95, 9 1952 _- ; 125.0 | 114.6 
NN cetuinie iametientnn 101.7 104.1 | ana ‘ . 152.8 112.8 
1. cect. ; 106.1 100. 4 954 (preli minary) - 136. 4 112.6 
1950 __ ee So ci 109. 9 | 
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KIND OF LABOR EMPLOYED 


Most of the labor operations on vegetable farms is seasonal, 
with peak operations. Most vegetables are highly perishable and 
must be harvested without delay when mature. Expeditious move- 
ment is important not only from the quality standpoint but price 
is well. Much of the harvesting and packing operations are of a 
light nature which can be performed by part-time workers who are 
often the only type of labor available. They welcome the oppor- 
tunity to do work of this nature. 

In other areas where such labor is not available or sufficient to 
meet peak demands, the migratory labor market is used. In the case 
of harvesting operations such labor is paid on a piece basis at the 
end of each day. To include such laborers under minimum wage 
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regulation would be ruinous financially to the farm operator and 
socially ruinous to the laborer. 

Vegetable growers must meet their payrolls daily, some weekly: 
yet returns from sales may be on monthly or semimonthly basis, and 
in some instances seasonally, which place heavy financial demands 
upon his business. Artificial increases in minimum wages and fur- 
ther constriction of the agricultural exemptions in the present law 
will put many farmers in a working capital squeeze which they simply 
cannot stand. 

The amount of working capital required by a vegetable farmer has 
already increased to ruinous levels. Further increases in his labor 
costs without increased productivity will be disastrous. We fail to 
see how the legislation being considered by this committee will do 
anything to increase labor productivity; it will merely result in the 
farmer paying more for the same amount or for less work. 

In some instances part of the labor costs are paid for by furnishing 
room, board, and produce. Who would determine the rate of con- 
vertibility of such contributions? Such partial payments are ac- 
cepted gladly by many of the workers. 


FOREIGN COMPETITION 


Many vegetable growers in the South are faced with competition 
from Mexicoand Cuba. These countries produce vegetables maturing 
simultaneously with those in the States. To increase their costs by 
raising the minimum wage places them in a disastrous position. 
Vegetable growers are cognizant of an economic principle many groups 
have not learned and those who have, have learned it to their sorrow— 
irresponsive increases in costs of services or commodities invites dis- 
aster or ruination either by foreign or alternative competition or 
through the introduction of subsidies. 


EXEMPTION 


The Vegetable Growers believe the Congress acted wisely when it 
inserted the exemption for agriculture on overtime payments section 
7 (b) (3) and defined “area of production” in section 7 (c) and 13 (a) 
(10) of the Fair Labor Standards Act as amended. 

This judgment on the part of the Congress was substantiated by the 
Supreme Court in the Holly Hill decision (822 U. S. 607, 1944) as 
follows: 


The textual meaning of “area of production” is thus reinforced by its con- 
text: “area” calls for delimitation of territory in relation to the complicated 
economic factors that operate between agricultural labor conditions and the 
labor market of enterprises concerned with agricultural commodities and more 
or less near their production. The phrase is the most apt designation of a zone 
within which economic influences may be deemed to operate and outside of 
which they lose their force. In view, however, of the variety of agricultural 
conditions and industries throughout the country the bounds of these areas 
could not be defined by Congress itself. Neither was it deemed wise to leave 
such economic determination to the contingencies and inevitable diversities of 
litigation. And so Congress left the boundary-making to the experienced and in- 
formed judgment of the Administrator. Thereby Congress gave the Adminis- 
trator appropriate discretion to assess all the factors relevant to the subject 
matter, that is the fixing of minimum wages and maximum hours. 


In delimiting the area the Administrator may properly weigh and synthesize 
all such factors. 





— ss 


n 


it 
on 


a) 
the 


as 


con- 
ited 

the 
nore 
Zone 
e of 
ural 
reas 
PAVE 
s of 
d in- 
inis- 
pject 


Psize 


AMEND FAIR LABOR STANDARDS ACT OF 19388 1023 


The present agricultural economic climate under which vegetable 
growers must operate necessitates the continued undisturbed function 
ol these sections. To continue profitable operation and prevent liqui- 
dation of many vegetable growers, our association urges this com- 
mittee not to deny these privileges to agriculture. 

The vegetable industry is a very intensive, high-cost farming opera- 
tion, often located on high-price land, either because of its close prox- 
imity to urban centers or because of its physical nature and high 
productivity. This compulsory environmen t brings with its high fixed 
costs, necessitating these exemptions which the Congress in its wisdom 
so ably recognized. 

The partial exemption from overtime payments is just as essential 
today as it was when the act was first passed. The vegetable industry 
is a highly seasonal operation dealing with highly perishable products 
in harvesting and processing as we Tas marketing. ( Jperating only a 
few weeks in each year, operations cannot be spread out over the year. 
The labor used in these operations i is mainly part-time, welcoming the 
opportunity for the added income at the prevailing wage rates. 

To have these privileges denied would result in higher food costs, 
ost of which would have to be absorbed by the producer. It would 
result in waste and loss of these highly perishable commodities. 

This committee should also recognize that many agricultural pro- 

ducers, including vegetable growers, are small family sized operations 
who do not have ¢ ailable legal and accounting staffs to work out the 
any provisions as which they are already ensiaved. To further 
complicate their operations will cause m: iny to give up in despair. 
Others may willfully or unknowingly violate the provis sions of the law, 
which will increase the difficulties and costs of enforcing the law. 

It must also be recognized that increasing the cost of vegetables 
will invite increased production and export of vegetables from Mexico 
and Cuba, already strong competitors of American vegetable pro- 

ducers, 

The Vegetable Growers Association of America is fundamentally 
opposed to irresponsible tinkering by the Congress with such complex 
economic factors as wage rates in agric ulture. The strong economic 
condition of our country at the present time does not even give the pro- 
ponents of the legislation any excuse to use the oft- heard c1 ‘ry of “emer- 
gency” and “pump-priming.” You do not prime a pump that is run- 
ning at full capacity and the only “emergency” that we know of is of a 
synthetic political nature. 

We also strongly believe the Congress has no legal justification for 
uttempting to broaden its authority over businesses such as farming, 
which are essentially local in nature and which only by the rankest 
stretch of the imagination can be deemed to be operating in Interstate 
Commerce. 

The vegetable farmer believes that the free operation of economic 
factors, with due regard to local conditions, will automatically set 
wage rates at levels which are realistic and which fit into the eco- 
nomics of his production and marketing problems. 

In our statement we have reviewed to a considerable extent these bills 
that are before this committee. We have come to a summary of the 
following conclusions. This legislation was started way back when 
ev erything was in the doldrums. We had sweat shops; we had NRA; 
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and everything was on the decline. Now we are in more or less a 
period of inflation and maybe it is stabilized and maybe it isn’t. But 
in the vegetable industry, as Mr. Anson has told you, the labor costs 
. producing vegetables run from 30 to 50 percent of the cost of pro- 
duction. 

It depends on what you do with the vegetables and how close and 
how many services are rendered in the marketing of them. They even 
run much higher than that. But you can see that any cost in that 
production has got to go somewhere. 

I do not know all the reasons for the proposal of this legislation, 
the changes in this law; but it certainly will not reduce the cost of 
food. It has got to go some place. These costs have got to go some- 
where. 

The vegetable industry has never had support. We have never come 
to the Government for programs. We have tried to operate under a 
free economy. In fact, it is just now that we are operating, in opposi- 
tion to some extent, on Government subsidy, because the Government 
is subsidizing other crops and we are operating in opposition to them 
on diverted acreage. 

These changes that are proposed will certainly mean throwing a lot 
of people out of employment that are on these vegetable farms. It 
has got to remove some areas from production. They just will not be 
able to compete. 

You will notice that many Members of Congress have been excited 
about the spread between the production costs and the consumer costs. 
That has been gradually increasing. It is because the labor in the 
services that are rendered in getting this food to market, and the 
marketing of it, has been increasing. That will further increase this 
spread. 

It would seem not logical that a Congress that is worried about these 
things should further aggravate the situation. That is just what is 
going to happen if the past history has anything to do with it. 

We are trying—not in the vegetable industry, particularly, but this 
country as a whole—with a world surplus of food to sell food on the 
world market. We are going to have a deuce of a time with it. If we 
increase our economy and wage level, we put ourselves at a further 
disadvantage. 

Furthermore, we are going to encourage, as Mr. Anson said, more 
foreign competition on our domestic market. We have had consid- 
erable trouble in the vegetable industry on this “area of production”— 
not particularly the geographical provision but the Administrator has 
said about the size of the population of towns where these packing 
plants operate. 

We would certainly like to see that removed. 

There are lots of small farmers in the vegetable-growing industry, 
and it will certainly hurt those fellows. They are only existing now on 
cheap labor. They do not have the money to mechanize. A great part 
of the industry cannot be mechanized. But it is certainly going to put 
a great burden on those fellows if this thing is carried out. 

The larger grower may be able to continue on it, but I think we need 
to be able to keep this part of our economy which is becoming smaller 
and smaller each day in a healthy situation. I certainly thank you 


fellows for the privilege of appearing here and giving you our views 
on this subject. 
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Senator McNamara. Thank you very much for coming and pre- 
senting your summary. Do you have any questions, Senator ¢ 

Senator Gotpwater. No, I have none, thank you. 

Senator McNamara. Next we have the Florida Fruit & Vegetable 
Association, Mr. Morefield. 

I see you have a prepared statement, Mr. Morefield. 

Mr. Morerrevp. Yes, sir, I would like to have this entered in the 
record, if I may. But in the interest of saving time, I would like to 
just hit the high spots. 

Senator McNamara. Fine. We will appreciate it very much if you 
will do that. Just proceed as you please. 


STATEMENT OF KENNETH R. MOREFIELD, ADMINISTRATIVE AS- 
SISTANT, FLORIDA FRUIT & VEGETABLE ASSOCIATION, ORLANDO, 
FLA. 


Mr. Morerieitp. My name is Kenneth R. Morefield, of Orlando, Fla. 
[ am an administrative assistant, Florida Fruit & Vegetable Associa- 
tion of Orlando, having been employed by the association since Decem- 
ber 18, 1953. 

I was employed by the Wage and Hour Division of the United States 
Department of Labor from November 1939 until December 1953. I 
served as an investigator and supervisor. 

For 2 years during 1952 and 1953 I was Investigation Supervisor in 
charge of enforcement of the wage-hour law and the Walsh-Healy 
Act in the State of Florida. 

Florida produces about 75 percent of the Nation’s citrus and about 
one-fifth of the Nation’s fresh vegetables. The members of the 
Florida Fruit & Vegetable Association grow and ship the majority of 
the tropical fruits and vegetables produced in Florida. 

Our association is very much concerned over the proposals under 
consideration by this committee to amend the Fair Labor Standards 
Act of 1938, and we have prepared and submitted to the committee a 
brief on this subject. 

There are bills under censideration here to increase the minimum 
wage up to $1.50 per hour—to remove from the act entirely all of the 
exemptions which now apply to seasonal industries, and to the han- 
dling and processing of seasonal and fresh fruits and vegetables and 
those which apply to certain operations carried on in the area of 
production. 

In addition, bills have been introduced which would prohibit chil- 
dren under the age of 16 from working on farms. Our members are 
very much interested in seeing that all children get a proper education, 
but we feel that there is no rhyme or reason to the prohibition of chil- 
dren working.on farms, earning money, and learning a useful occupa- 
tion during periods when school is not in session. 

The farmer of America has reached the point where he cannot 
absorb any more costs and survive. I would like to quote from a 
recently published article which points out this fact much more elo- 
quently than I can. 

Time magazine, in the issue of April 18, 1955, speaking of United 
States business, has this to say: 


The upsurge in business has put a rosy glow on first-quarter earnings. 
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Following the article which begins with the above sentence, Time 
devotes approximately two columns to agriculture, and highlights 
the article with the expression “the squeeze * and states: 

In the midst of the growing economic boom stands a lonely exception: The 
United States farmer. Farm income has been declining since the peak of Feb- 
ruary 1951; it has dropped nearly 20 percent in the past 4 years, 10 percent in 
1954 alone. Farm operating costs, however, remain at near-peak levels, At 
mid-March farm parity (the ratio between the prices that the farmer receives 
and those he pays out) dipped to 86, the lowest point since 1940 and 14 percent 
below the theoretical “fair” level. 

On April 24, 1955, the House Agriculture Committee reported that 
farm income for the 2 months, Janu: ary and February 1955, was lower 
in 40 of 48 States than in the same months of 1954. Income for those 
2 months in 1955 was $250,733,000 lower than in the same months in 
1954 for the country as a whole. The figures plainly show that it 
would be disastrous to add more expense to the farmers’ burden. 

Another report of the House Agricultural Committee, released 
March 26, 1955, pointed out that 1954 prices on the farm were 7 percent 
lower than in the 1947-49 period, while grocery prices were 13 percent 
higher. I could continue to quote reliable sources which highlight 
the farmers’ plight in receiving less while paying more. The im- 
position of a minimum wage ‘and overtime burden would be the 
proverbial straw. 

I do not mean to say that agriculture does not want its employees 
to earn a decent living wage—quite the contrary. Any able-bodied 
agricultural worker who desires can attain on the farm a standard of 
living far higher than the average city factory worker. 

Our association receives copies of payrolls maintained by a large 
number of fruit and vegetable growers which reveal very substantial 
wages. 

I picked up two payrolls at random last week, and these show that 
one crew of citrus pickers averaged $62 for the week and a crew of 
vegetable harvesters averaged $45 for the same week. I know per- 
sonally of many workers who consistently average from $60 to $90 
per week during the season. 

The simple fact is that most agricultural work must be paid for 
at piece rates and farmers cannot pay agricultural workers at hourly 

rates. The farmer does not have the means to employ supervisors in 
the field to see that workers work 60 minutes every hour. 

When harvest workers tire of moving hampers, or ladders or what- 
ever they are using, they sit down and rest, if they wish. If these 
workers were covered by the act, the Wage-Hour Division would hold 
the position that such rest periods would have to be paid for. 

Since workers are frequently scattered over many acres, the cost of 
supervision alone would be prohibitive. Add to this cost the cost 
of recordkeeping, and we would find that administrative costs alone 
would be sufficient to wreck many farmers without even considering 
the cost of paying agricultural workers an industrial hourly mini- 
mum wage. I will not dwell further on this point, as our brief dis- 
cusses this matter in detail. 

The factor which argues most against coverage of farm workers is 
the makeup of the agricultural labor force. At the present time 
there are slightly more than 814 million farmworkers and of this 
amount more than 61 4 million are family workers. 
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This six and one half million-plus figure includes some farm oper- 
ators and includes the members of his family , who work without pay. 
The remaining 1,930,000 are hired workers, which includes meee 
of a farm operator’s family who work for pay. 

Naturally, the family workers receive compensation for their work 
either in regular profits, if he is a farm operator, or in a percentage 
of profits if he is a close member of the family, or in other ways. 

Now let us look for a moment at this figure of 1,930,000 hired work- 
ers. Many of these workers are members of the farm operator's fam- 
ily, and I would estimate that only about 1,500,000 workers are in the 

category of hired workers, strictly speaking. These are the only work- 
ers with respect to whom a minimum wage or overtime law could be 
enforced. 

I say this because there is no way the law could be made to effectively 
operate with respect to family workers. The Wage-Hour Admin- 
istrator could not force a farmer to keep records and make hourly wage 
payments to his wife and children, brothers, nephews, et cetera. 

It has been my experience while associated with the Wage-Hour 
Division, that when an employer was found, who owed back wages to a 
relative, the investigator could only advise what the law require ed, and 
suggest that proper payment be made. Thus great inequities would 
result. 

I would like at this point to address a few remarks to the matter of 
exemptions now contained in the law, specifically those granted 
section 7 (b), (3),7 (ce), and 13 (a) (10). 

The Congress which passed the law in 1938 recognized the need for 
these exemptions, and the 81st Congress, which passed the amendments 
of 1949 increasing the minimum wage to 75 cents, accepted the wisdom 
of these exemptions, and did not disturb them, exc ept in one very minor 
respect. 

Nature, alone, dictates when the commodities which are the subject 
of the above exemptions are available for handling, packing and 
processing. If the operator of a plant engaged in such operations, 
could throw a switch and stop his plant after 40 hours of work, and 
then reset the switch at the beginning of the next week and start the 
flow of goods again, I don’t believe a single voice would be raised in 
opposition to removal of these exemptions. 

But this is not the case. Perishable foodstuffs must be processed 
immediately after harvesting. When harvesting begins, it must con- 
tinue until all mature crops have been gathered. These commodities 
must then move directly to packing and processing plants, and be 
handled immediately. 

If a law is passed requiring an employer to pay overtime wages, 
the employer should have the right to choose whether he will work “his 
employees more than 40 hours per week. But, the operator of a can- 
ning plant or packinghouse does not have this choice. 

He depends upon the farmers in the locality to supply his plant with 
commodities and what would happen if the plant operator said to the 
farmer: “I’m sorry but my plant has already operated 40 hours this 
week, and we will operate no more until next week.” 

He would leave the farmer at the door holding a valuable crop of 
tomatoes or beans, which would be worthless on Monday morning. 

Thus, if the Congress removes these exemptions from the law, 
it will be saying to such employers, “You must pay time and one half 
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for all hours worked in excess of 40 hours per week.” While at the 
same time, the laws of nature and econoniics will say: “You must 
operate more than 40 hours a week.” 

So far as I know, every operator of an industrial plant may work 
more than 40 hours if he finds it to his advantage, but there are no 
forces which require him to work more than 40 hours, if it is not to his 
advantage. However, in the case of a vegetable packinghouse, the 
operator must operate as long as the supply of commodities lasts. 

Now. if I may, I would like to discuss the area of production exemp- 
tion provided by section 13 (a) (10) of the act. The vegetable pack- 
inghouses which are able to take advantage of this exemption, are 
normally located in rural areas or very small communities, and they 
pack or handle commodities grown by farmers whose farms are located 
near the packinghouse. 

As you know, this exemption applies only to those operations which 
are preparing agricultural and horticultural commodities for market 
or making dairy products. A small farmer is not able to go to the 
expense involved in building a packinghouse so that he can pack his 
own commodity in his packinghouse. 

The cost of machinery, washers, graders, and other equipment 
needed, is too great for an individual farmer to bear in most cases. 
Thus, the normal method is for a group of farmers to form a coopera- 
tive and collectively operate a packinghouse which can pack or prepare 
for market those commodities which the farmers grow. 

The purpose of this amendment was to give protection to the small 
farmer so that if he could not pack his own commodity he could get 
together with a few of his neighbors and collectively prepare their 
products for market. 

The purpose of the amendment was not to protect a packing plant 
or to protect the owners of the packing plant as such, because regard- 
less of how the plant operates. whether on a cooperative basis or 
otherwise, the cost of packing these farm commodities for market is 
paid by the producer, that is, the farmer. 

In some cases a farmer is able to pack his commodity right on the 
farm by means of a field packing machine, where the commodity grown 
will lend itself to that type of packing. In such a case, of course, 
the farmer is exempt under section 13 (a) (6) of the act. 

However, the wage-and-hour provision, section 7 (c), does not apply 
to the precooling and loading operations, if they are performed off 
the farm, although the framers of section 7 (c) clearly intended such 
operations to be exempt. 

However, many commodities do not lend themselves to this type of 

acking and must still be packed in the packinghouse. It is our feel- 
ing that these small farmers in rural areas must be given an exemption 
so that they can pack for market as well as grow and prepare his farm 
produce for market without being burdened by an industrial minimum- 
wage law, whether he packs his products on the ground on which it 
was grown, or whether he takes them across the road to a packing- 
house, where he and some of his neighbors get together so that they 
can pack their commodities collectively on an economical basis. 

I would like to point out that the Wage and Hour Division has 
attempted to restrict the agricultural exemption so that it does not 
include certain operations performed by a farmer, merely because the 
operations performed are performed off the farm. 


AMEND FAIR LABOR STANDARDS ACT OF 19388 1029 


In a recent wage-hour case, the King Edward Tobacco Co. of 
(Juiney, Fla., the Government’s paren was that despite the fact that 
the company grew all of the tobacco which it processed, on its own 
farms, the company was something else in addition to being a grower, 
and that the company was ie separate and extensive commer- 
cial enterprises of the same character as similiar independently owned 
and operated packinghouses, and it was the Government’s contention 
that the preparation of the company’s tobacco was not operations per- 
formed by a farmer. 

Remember this company produced all of the tobacco it processed. 

The district court held: 

That upon the record in this case, the farming exemption ends when the tobacco 
reaches the receiving platform of the packinghouse. 

However, the Fifth Circuit Court of Appeals stated that it could 
not agree with this premise, and stated—and I would like to quote: 

It seems clear to us that a farmer cannot function without a market, that every 
thing done by these farmers was essential for the marketing of their crops, and 
that the work of their packinghouse employees, in the preparation for market 
of the leaf grown exclusively on their farms, constitutes “practices performed 
by a farmer as an incident to, or in conjunction with such farming operations, 
including preparations for market” within the meaning of section 8 (f). 


I feel that the decision of the circuit court of appeals is correct, 
and that the agricultural exemption should extend to the preparation 
of his goods for market by a farmer, however this needs be done. I 
also hold to the view that if it is necessary, due to economic reasons, 
for a group of small farmers to form a cooperative so that they may 
economically prepare their commodities for market, that the group of 


small farmers should be entitled to the same consideration as any other 
farmer. It is for this reason that I urge that section 13 (a) (10) 
(the area-of-production exemption) be retained in the law in its 
present form. 

I would like to suggest, however, that the Congress either define the 
area of production, or direct the Administrator to define the area of 
production, based solely on geographical area. The exemption is now 
based on a population and distance test. There has been much con- 
fusion in the application of the area-of-production exemption. 

The original definition of area of production was based in part 
upon the number of employees employed in the establishment. This 
exemption was declared invalid in the case of Addison v. Holly Hill 
Fruit Products Company, Ine. (322 U.S. 607). 

As a result of this decision, the Administrator was directed to 
redefine the area of production, and this was done in 1947. The 
original definition, as well as the definition issued in 1947, contained 
a population test. Any plant located in a town of 2,500 could not 
meet the test of the definition. 

In my opinion this is a totally arbitrary definition, and I would like 
to give you an example: 

The latest United States census must be used and the town of 
Clewiston, Fla., had a 1950 population of 2,499. Any plant now 
located in the town of Clewiston, Fla., which engages in the enum- 
erated operations and can meet the distance test, is entitled to the 
exemption under section 13 (a) (10). 

However, had I or any of you gentlemen moved into the town of 
Clewiston prior to the day the census taker arrived, Clewiston would 
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have had a population of 2,500, and no plant in the city of Clewiston 
could not claim the area of production exemption. 

The census is taken every 10 years, and the town of Clewiston, 
Fla., might become a city of 10,000 or 15,000 persons prior to 1960, 
but the plants located in that town would still be entitled to the 
exemption under the present definition. 

In the fifth circuit, which includes the southeastern part of the 
United States, however, the court of appeals has declared that the 
Administrator’s present definition is invalid because it is based on 
the population test. 

Until a new definition is made, no employer engaging in the opera- 
tions enumerated in section 13 (a) (10), knows whether he is oper- 
ating within the area of production or not. I know of another 
situation where a small packinghouse was built sufficiently far from 
a town of more than 2,500 to be within the area of production defi- 
nition, and before the packing plant was completed and in operation, 
the city moved its city limits out, and included the packing plant and 
the plant thereby lost its exemption. 

It is my feeling that such an important matter as this should not 
rest upon whether one additional person moves into a town, or 
whether a town extends its city limits, but should be based upon 
much more realistic factors, namely the area from which the plant 
receives its commodities. 

In closing, gentlemen, I would like to reiterate our position, which 
is that this law must not be applied to agricultural workers as it 
is totally unworkable, and will for the reasons stated, work hardship 
on many farmers, and skyrocket the price of fruits and vegetables 
at the consumer level. 

Further, with the farmer’s income showing a steady, dangerous 
decline in recent years, the removal of any of the exemptions, which 
I have discussed above, will result in further reductions of the 
farmer’s income, because the cost of packaging the farmer’s com- 
modity for market is borne by the farmer, and no one else. 

Senator McNamara. Thank you very much for coming to the com- 
mittee and giving your very fine testimony. Do you have any ques- 
tions, Senator Goldwater ? 

Senator Gotpwarter. Yes, I do. Just one. You commented on 
the downward trend in total farm income. What, in your industry, 
has been your experience in relation to profits in the last, let us say, 
10 vears. Have they been going down ? 

Mr. Morertetp. That, Senator, I could not answer. I just don’t 
have those figures available. 

I do know that the total income is going down. For example, in 
January and February of this year, the total farm income for the 
country is $250 million less than it was for the same 2 months last year. 

In my opinion, if the total farm income has dropped a quarter of a 

million dollars, certainly, the profits must have dropped. That is 
just in 2 months. 
’ Senator Gotpwater. What I was trying to get at was whether or 
not these farmers who raise fruits and vegetables in Florida, many of 
whom are small farmers—small, as we accept “small” in the field we 
are talking about 

Mr. Morerrep. There are some large ones, however. 
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Senator Gotpwarer. Yes; that is true, and even the small ones are 
usually larger than the small farmer that we talk about in general— 
whether they could absorb in their present cost of operation, ‘the addi- 
tional cost of keeping all Cr records. 

Mr. Morerre.p. No, sir, I don’t think so. In our proposed brief 
we go into that subject a little bit. I would like to give you an ex- 
ample of that. 

In a farm in Florida, a grower may have as many as 600 workers on 
his farm on 1 day in harvesting. He keeps no records—let me say 
prior to this year he has kept. no records—because it hasn't been 
necessary. 

When you get 600 workers on a farm of that type, many of these 
workers come froni a distance of 60 or 70 or 80 miles and they want 
to be paid each day, and sometimes as they complete a unit of work. 

For example, if they pick a hamber of beans, they want to be paid 
immediately for that hamper, because then they go back home at 
night and they don’t know if they will ever come to your farm again. 
You can’t expect them to come back on Saturday with a round trip 
of 3,150 miles, to get paid. That is one of the big factors in this 
situation. That cost of recordkeeping alone is enormous. We have 
experienced that this year, because the Social Security Act has now 
been applied to cover a lot more agricultural workers than in the past, 
and it has been a terrific burden. 

I am glad to say the Bureau of Internal Revenue, in recognizing 
that burden, gave a lot of relief to the small farmer in permitting 
him not to keep records on employees until such time as they reach 
$100 a year, which is the test. ; 

Senator Gotpwater. Because of the itinerant n: ware of most of 
these pickers, not through any action of the farmer, but just through 
the choice of the individual worker, are we safe in assuming that it 
would be almost an impossibility to keep records in some instances. 

Mr. Morertevp. It would, sir. I could refer you to internal reve- 
nue officials who have recognized that fact in socialy security. 

Senator Gotpwarter. So by including in these amendments the ex- 
tension of this coverage, we would actu: ally put farmers in the position 
of breaking a law whether they wanted to or not? 

Mr. Morerrerp. That is right, sir. May I give you another ex- 
ample, Senator. On this farm where you may have 600 workers work- 
ing at 3 o’clock in the afternoon, you may get a sudden rainstorm. 
These people, by being paid as they complete a unit of work, don’t have 
to wait. around to cet paid. If a rain comes up, they know they are 
not going to work any more. They are scattered to the four winds. 

It would be impossible, financially, for a farmer to stop them, get 
their names, and record the hours that they worked, the time the “y 

came and the time that they quit. 

The itinerant farm worker is very independent. That is why it 
has been so hard to even try to keep records under Social Security, 
because they don’t want to be tied down to coming back on Saturd: ay 
to get paid. 

We wish they would. We would be very happy if those workers 
could come to work in the morning and work until night and come 
back on Saturday to get their pay, because it would stabilize the la- 
bor force, and be of tremendous help to us. 
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Senator GotpwaTeR. Do you touch in your full presentation, the 
dangers of this added cost you already have in trying to meet the com- 
petition of foreigners ¢ 

Mr. Moreriewp. Yes, sir. 

Senator GoLtpwatTerR. That is all I have. 

Senator McNamara. Thank you again for your very fine testimony. 
You have been very helpful. 

Mr. Morertep. We appreciate the opportunity. Thank you. 

(The brief submitted by the Florida Fruit & Vegetable Association 
of Florida is as follows:) 


The Florida Fruit & Vegetable Association is a nonprofit agricultural co- 
operative organized under the laws of Florida for the purpose of representing 
the vegetable growers and shippers in the State. Its members grow and ship the 
majority of the fresh vegetables and tropical fruits marketed from Florida. 

Exhibit 1 shows the 1954 percentage of total United States acreage as repre- 
sented by Florida acreage for selected commodities. These figures show that 
a large portion of these crops are grown in Florida. Thus, this brief in dealing 
with conditions as they exist in Florida, deals with a substantial portion of 
United States production. 

This association is opposed to the extension of the provisions of the Fair Labor 
Standards Act of 1938, an industrial act, to agricultural workers, and further, 
is opposed to restricting any of the existing exemptions in the act applying to 
the handling and processing of seasonal fresh fruits and vegetables. 

The inclusion of agricultural workers under the minimum wage and over- 
time provisions of the act and the restricting of the existing exemptions for 
processing agricultural products would result in substantially higher prices to 
the consumers for fruits and vegetables in their fresh form or in either frozen 
or canned form, and in many instances, small and medium-sized operators 
would be forced out of business if required to pay industrial wages. 

The payment of wages and the pattern of employment of workers in agricul- 
ture differs so substantially from other industries that farm wages present spe- 
cial problems and cannot be the subject of legislation which is designed for in- 
dustrial workers. 

The Fair Labor Standards Act of 1938 was enacted at a time when there was 
widespread unemployment. The law was designed to reduce the workweek, and 
thereby spread employment among the oversupply of workers and to eliminate 
sweatshop conditions which existed in industrial plants. 

According to the Bureau of Agricultural Economics and the Bureau of Labor 
Statistics, in 1938 the average hourly cash earnings of farm workers was 16.6 
cents per hour, while workers in manufacturing industries averaged 62.7 cents 
per hour. 

These figures do not include the value of perquisites received by farm workers. 
Even with this seemingly low wage rate paid to farm workers, the Congress 
recognized in 1938 that agricultural wages could not be tied to an industrial 
minimum wage law, and further recognized that agricultural wages should seek 
their own level in accordance with the natural laws of supply and demand. 


CONGRESSIONAL AUTHORITY QUESTIONED 


There is serious doubt as to whether the Congress has the authority to extend 
such legislation to agricultural workers. Judge Bone of the Ninth Circuit Court 
of Appeals, speaking for the majority in McColb v. Hunt Foods (9 Cir. 167 F 2d 
905) said: 

“The policy of protection to the growers of ‘perishable and seasonable fresh 
fruits’ is of as much force as that of the protection of general industrial workers. 
The objective of a uniform rule for hours and wages in manufacturing should 
not be allowed to prevail over the paramount necessity of garnering and pre- 
serving fruits and grains when Congress equally recognized both in the act.” 

There is quoted below a portion of the statement of the Ninth Circuit Court 
of Appeals in the case of Waialua Agricultural Company v. Maneja. The court 
said, with reference to the application of the Fair Standards Act: 

“But agriculture is not commerce, interstate or foreign, nor does agriculture 
affect such commerce in the constitutional sense. Most agricultural products 
eventually get into interstate transportation. But growing and harvesting of 
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such products is not preparation of goods for commerce. The statute sets this out 
in immutable terms by expressly stating that preparation of goods for market by 
a farmer or on a farm is excluded.” 

Thus, such authoritative statements raise serious doubts as to the authority 
of Congress with relation to such local enterprises as farming. In addition to the 
other numerous reasons for permitting farming to remain unburdened by the 
imposition of minimum wage and overtime legislation, the Congress must refrain 
from passing legislation that can only result in years of litigation which will add 
further to the burdens of farmers. 


COMPARISON OF FARM POPULATION AND WAGE RATES 


Although the population of the United States is enjoying a substantial growth, 
the farm population and the number of workers on farms is declining steadily. 
The 1953 United States population was approximately 160 million persons and 
the Bureau of the Census estimates that by 1975 there will be 200 million or 
more Americans. 

However, the farm population has declined from 32 million persons in 1910 to 
24,819,000 in 1952, with an estimated 17,979,000 by 1975. In 1910 there were 13,- 
555,000 workers on farms, of which 10,174,000 were family workers, and 3,381,000 
were hired workers. 

In 1953 there were only 8,621,000 workers on farms, of which 6,681,000 were 
family workers, and 1,940,000 were hired workers. (All farm operators are 
counted as employed if they spend 1 hour or more during the survey week at farm 
work, chores, or in the transaction of farm business. Members of the operator’s 
family or household doing unpaid farm work or chores, are counted if they put 
in 15 hours or more during the survey week. Operators plus unpaid members 
of their families or households who meet this criteria of employment are called 
family workers. All persons doing 1 or more hours of farm work or chores for 
pay during the survey week are counted as hired workers. Members of the 
operator’s family doing farm work for cash wages are’ counted as hired worl:- 
ers. If a person is employed both as a family worker and a hired worker during 
the week on the same farm, he is counted as a hired worker.) 

There is attached to this report exhibits 2, 3, and 4 showing these figures in 
detail as issued by the Bureau of the Census and the Bureau of Agricultural 
Economics. Exhibit 2 shows the growth of United States population with pro- 
jections to 1975. Exhibit 3 shows the decline in farm population with pro- 
jections to 1975. 

Exhibit 4 shows workers on farms. If these trends continue there will be no 
more than 4 million workers on farms in 1975, with a population of 200 million 
people. Percentagewise this means that in 1910 the number of workers on farms 
was 14.7 percent of the total population, while in 1952 they accounted for 5.5 per- 
cent of the total population, and by 1975 will account for only 2.5 percent of the 
population. 

The natural laws of supply and demand make it clear that the farmworker is 
in a position to demand and receive all the wages which it is economically pos- 
sible to pay. Thus, it can readily be seen that with a need for more production 
to feed this tremendous increase in population, and with fewer farmworkers, 
the agricultural worker will remain in a position to command the highest possible 
wage commensurate with his productivity. 

There is no necessity to regulate wages of agricultural workers as their wages 
have more than kept pace with those of industrial workers. The average cash 
wage of farmworkers was 16.6 cents per hour in 1938, the year the wage-hour law 
was first passed. 

On January 1, 1955, the average cash hourly wage rate of farmworkers in the 
United States was 88 cents per hour. Thus, the average cash wage of farm- 
workers has increased 430 percent. 

In 1988 the average hourly industrial wage was 62.7 per hour. The average 
industrial hourly wage rate in December 1954 was $1.76. Thus, industrial wage 
rates have icnreased 180 percent over 1938, as compared to the 430 percent in- 
crease in farm wages. 

One of the main factors for this increase is the shortage of farm labor which 
is growing more acute each year. Usuing the 1910-14 index of total farm em- 
ployment as 100, the 1954 index was 62, despite the fact that the total population 
of the Nation has increased from 92,400,000 in 1910 to an estimated 160 million 
in 1954. 
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During these 44 years the number of acres of land devoted to farming has 
greatly increased. As pointed out above, this trend, if continued, will mean 
that there will be only 5 million persons employed on farms in 1975. 

The only way that the farmers of America can feed the ever-growing popula- 
tion with the available farm-labor supply is to increase productivity as much 
as possible. It will be seen, however, that the productivity of farmworkers 
increases slowly. 

A recent report of the Bureau of Labor Statistics reveals that from the year 
1945 to 1950 the output per worker in agriculture increased only 9.1 percent, 
while the productivity for industry increased much more rapidly. Largest ad- 
vance in man-hour output from 1945 to 1953 is 69.1 percent in rayon and other 
synthetic fibers. Increases between 52 to 56 percent are noted for beet-sugar 
refining, cement, and clay construction products. 

Productivity is increasing through the increased use of machinery where 
possible. However, even in this atomic-electronic age, machines have not been 
developed which will do the majority of farmwork. It still requires an expe- 
rienced farmworker to selectively harvest citrus fruit, beans, cabbage, and the 
like, choosing them for color, size, maturity, shape, appearance, quality, et cetera. 

The Agricultural Marketing Service reported in Farm Labor on January 12, 
1955, that the average hourly cash wage for farm labor was 88 cents on January 
1, 1955. Included in these statistics are the earnings of many aged men and 
women, and also children, whose production does not approach that of an expe- 
rienced able-bodied farmworker. 

If the earnings of these workers were omitted, the average, representing the 
‘arnings of regular farmworkers, would be considerably higher. It should be 
noted that using the 1910-14 rates as 100, the adjusted farm-wage rate on Janu- 
ary 1, 1955, was 521, while the price received by the farmer was 239. 

The ratio of prices received to farm-wage rates was 46 percent. The average 
hourly cash wage for the year 1954 was 81 percent. These figures clearly show 
that farm wages now are above the present minimum wage required for indus- 
try by the wage-hour law, and, therefore, there is no need to needlessly burden 
agriculture. 


FARMWORK DOES NOT LEND ITSELF TO REGIMENTATION 


It should be noted that farmworkers are paid on a variety of rates—some 
including board and room, some including a house, et cetera. Utter confusion 
would reign were a farmer required to translate the value of these and many 
other perquisites into hourly wages so that such values could be added to cash 
wages in order to determine whether the farmworker had received some arbitrary 
eash wage. 

One needs only to review the experience of the Wage and Hour Division in 
trying to determine the value of such items customarily furnished to workers 
in industry, to realize in an instant the hardships which would be caused by 
such a requirement. 

An industrial giant like an automobile manufacturer or manufacturer of farm 
machinery can pass along higher labor and other production costs to the con- 
sumer by merely raising the price of the manufactured article. However, it is 
impossible for the farmer to pass along such increased production cost. 

An #gricultural commodity will bring only the current market price, irrespec- 
tive of whether the price paid is equal to the production cost. An automobile 
manufacturer can set a price on an automobile and can keep it in storage until 
he gets the price he wants. A farmer cannot do likewise, because if he sets a 
price for his hamper of beans and they are not immediately sold, he will wind 
up in a few hours with a hamper of beans that are unfit for human consump- 
tion, and would suffer a total loss. 

Every year much agricultural production is left to rot on the vines or in the 
field because the farmer cannot economically harvest the commodities. Such 
economic abandonment means a higher price for those commodities which are 
harvested. 

Thus, it follows that, if farmers are faced with the necessity to comply with a 
minimum wage and overtime law, many acres now in production would be 
removed from production. This would follow, as the average farmer could not 
risk the enormous expense of planting and harvesting large acreage while forced 
to pay a high, artificial rate of pay. 

Economic abandonment includes mature production not harvested, because 
of economic factors, such as low prices, shortage of labor, et cetera. Such loss 
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of production includes quantities left in fields partially harvested, as well as 
production on acreage abandoned for economic reasons. 

During the 1955-54 season for those commodities on which records are avail- 
able, there were 84,687,800 units of production in Florida of which 4,511,800 
represented economic abandonment. This figure will be much greater if farmers 
are saddled with a minimum wage and overtime law. 

A very simple, but never too well understood, economic principle is that the 
price of anything is usually set by what the marginal unit will bring. In plain 
English, it means that if there is one unit for sale, the chances are that a 
millionaire could be found who was willing to pay a big price for it, but if there 
were many units for sale, the chances are that all the millionaires in the world 
won't pay any more for any one unit than was offered by the last man ap- 
proached, in order to sell the volume at hand. That is the reason why there 
are high prices when there is relatively nothing to sell, and low prices when 
there is a large volume. 

Farms produce commodities that vary in value—for example, one unit of a 
commodity will bring one price, while another unit will bring a different price. 
As a result there can be a considerable price range covering several units of the 
same commodity. 

The farmer will make a profit on most of these units, but he may, and fre- 
quently does, lose money on the lower priced units. He can absorb the loss 
through profits on the higher priced units, If higher costs are imposed on the 
farmer, he can exist only by ceasing production of those submarginal units on 
which he loses money and producing only the higher priced units. 

Thus, the effect of such higher costs to the farmer will mean reduced produc- 
tion and higher prices to the consumer. The only way in which farm products 
can be placed in the retail markets at a price the consumer can pay is to permit 
the farmer and his workers to continue to operate as they have in the past, 
untrammeled by such burdens as are contemplated by pending legislation. 


FARM PRICE-WAGE RELATIONSHIP 


Every farmer lives in constant fear of an overnight disaster which can ruin 
him financially. Recently, on March 26, 1955, a sudden freeze hit the State of 
Georgia and completely wiped out the peach crop. Some years ago a freeze wiped 
out the citrus crop of Texas and caused finane¢ial ruin to untold numbers of 
farmers and these areas are just now returning to production. Faced with such 
problems as these, the farmer cannot exist and comply with an industrial wage 
law. 

When a disaster is impending that can be forecast, it is sometimes possible to 
take steps to protect crops or to harvest a portion of the crop. If a farmer could 
pay an industrial wage rate, it would be absolutely impossible to pay a rate of 
time and one-half, in order to salvage a portion of his crop, or take steps to 
protect it. 

Studies now show that farm income is falling while the prices paid by con- 
sumers are rising. A report issued on March 26, 1955, by the House Agriculture 
Committee pointed up the fact that prices are higher, but farm income is 
dropping. 

The committee said 1954 prices on the farm were 7 percent lower than in 
the 1947-49 period while grocery prices were 13 percent higher. The committee 
report also said the farm price of food grains went down 9 percent in the 5- 
year period, although cereals and bakery products rose 22 percent for the 
highest levels on record. 

It added that the price received by farmers for dairy products declined 8 
pereent, while retail prices were 6 per cent higher. Fruit and vegetable pro- 
ducers received 4 percent less, while consumers paid 12 percent more for their 
crops. 

There are quoted below excerpts from the Annual Fruit and Vegetable Report 
for the 1953-54 season, issued by Mr. Neill Rhodes, commissioner, Florida State 
Marketing Bureau, Division of Florida State Department of Agriculture, which 
will help to illustrate some of the reasons why the farmer cannot absorb any 
more costs: 

“Marketing charges for farm food continued to increase in 1953 although the 
farm value of a market basket of farm foods was about 7 percent lower than 1952. 
Increase in wages, transportation rates, costs of materials, rents, and other 
marketing costs have resulted in a steady rise in marketing charges since early 
1950, which reemphasizes that though these costs may change slowly, they do 
not necessarily move in the same direction as prices of farm products—the 
marketing costs have been higher while the prices to the farmer have been 
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lower and the farmer’s share of the consumer's food dollar has declined during 
the last 2 years, being the lowest in 1953 since 1941.” 

It might be well to point out here that if the wage-hour law were applied to 
agriculture, the industry would be put in the absolutely untenable position of 
having the consumer set the price which the farmer will receive for his products, 
the supplier of farm needs will set the price which the farmer will pay for his 
supplies, and the Government will set the price which the farmer will pay for 
labor. This means that the farmer will be caught in a three-way squeeze which 
ean mean only economic ruin for many farmers and greatly increased costs 
to the consumer for the fewer foodstuffs which will be available. 

There is quoted below a portion of the report of the Florida Agricultural 
Outlook Committee entitled “Looking Ahead for Florida Agriculture” published 
in July 1954: 

“The farm price situation can be summed up about as follows: The position 
of farm prices, with relation to farm costs, has heen growing steadily worse 
since October 1946. In October of 1952, farm prices were at a position of 
relative equitability and have been in an increasingly unfavorable position with 
relation to the cost of things farmers buy—both for their farm production and 
farm living. Opinion is divided as to whether this trend will continue, whether 
there will be a leveling off, or whether there is prospect for improvement in this 
farm price to farm cost relationship in the months ahead. It is the opinion of 
this committee that there will be further declines in the purchasing power of 
the farmers’ dollars in the period ahead.” 

Thus, it can be readily understood that, with farm prices declining while 
the price the farmer pays for his needs is rising, the farmer cannot possibly 
absorb increased labor costs. 


UNENFORCIBILITY OF ACT IF APPLIED TO AGRICULTURE 


The wage-hour law applies to employees who are employed in activities which 
are subject to that law. In many instances a close relative of an employer will 
work for the employer without pay or without receiving pay equal to that 
required by the law. 

For example, a wife may be employed as an office employee and serve without 
pay. No action is, or can be, taken in such a case to force the employer to pay 
his wife wages as required by the law. 

There are millions of such persons in similar positions in agriculture. The 
Agricultural Marketing Service, United States Department of Agriculture, re- 
ported on January 12, 1955, in a publication entitled “Farm Labor” that in 1954 
there were a total of 8,451,000 persons employed on farms. Of this number 
6,521,000 were family workers and only 1,930,000 hired workers. 

Thus, if the law were extended to cover agricultural workers, there would 
be less than 2 million persons with respect to whom the law could be enforced 
as compared with 614 million persons who would be in the same legal position 
but with respect to whom the law could not be enforced. 

It would be bureaucracy at its very worst to attempt to make a farmer pay his 
wife and children wages in accordance with a Federal law. Thus, the enactment 
of such an unenforceable law would result in gross inequities as those farmers 
who employed any family workers would have a tremendous advantage over 
those who employed no femily workers. Agriculture can be much better served 
by being allowed to remain free of such burdensome legislation and not by 
passing legislation which, while being injurious to all, would apply only to some. 

Many farm workers are aged men and women and, when school is not in 
Session, children help with all sorts of farm work, especially harvesting. These 
persons cannot produce as much as an able-bodied man, but they assist the agri- 
cultural worker considerably by increasing the worker’s family income. 

However, if the law were extended, these persons could not be permitted to 
work, as a farmer could not possibly afford to pay such workers a high hourly 
rate. The farmer knows how much he may economically pay to have a hamper of 
beans harvested. In some instances a harvest worker in Florida received 50 
cents for picking a hamper of beans. Paying a child or aged person 90 cents 
or $1 per hour might result in the hamper of beans costing $1 to pick. In many 
instances the farmer does not net 50 cents per hamper. 

Piece rates must be paid for the harvesting of agricultural crops. In an 
industrial plant the productivity of an employee can be geared to a machine or 
otherwise controlled. In the field it is not possible to employ sufficient foremen 
to supervise harvest workers to see that they produce an hour’s work every hour. 

Thus, if a farmer were forced to pay harvest workers a rate of $1 per hour, 
the worker could loaf in the field or grove or orchard and the result would be 
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that the average time required to produce a given unit of work would increase 
greatly. 

A tremendous burden would also be placed upon the farmer if he were required 
to keep time records on farmworkers. Many of these workers are not even 
known to the farmer by name. Frequently workers are brought to the fields 
by labor contractors and crew leaders, and one farmer might have 600 or more 
workers working in his field in a single day. 

These employees are paid piece rates, and frequently they are paid as they 
produce a unit of work, for example, when they pick a hamper of beans they 
are paid the unit price at the time they complete the hamper. 

A farmer who has an average of 600 workers in his fields might have a total 
of 3,000 or more workers during the course of a year as harvest workers, move 
from field to field and from locality to locality, as the picking varies, and the 
farmer never knows which workers he is going to have on a given day and many 
times does not know the names of the greater portion of the workers engaged in 
his fields. 

The difficulties of compliance with such a law by farmers are manifest. In 
an industrial plant workers enter through a door or a gate and punch a time 
clock, card, or some other similar method of recording the employee’s time 
used. Such a method would not be practical on a farm. 

The number of workers on a farm is subject to such wide fluctuations that 
time cards could not be used. There are innumerable cases where a worker 
will work only 1 or a few days on one farm and the keeping of time records 
would be an impossible burden. 

In addition, the problem would be aggravated by the fact that much farm 
remuneration is in the form of perquisites, such as room, board, houses, and 
farm commodities, as well as the use of farm machinery by an employee for 
his own use. Requiring a farmer and employee to agree to the value of such 
items and then to translate such value into wages, would greatly complicate 
the relationship between the farmer and his employee. 

Even if the farmer and his employee could agree upon the value of such items, 
the Administrator of the Wage and Hour Division might not agree that the 
farmer and his employee had come to the proper value, and this fact would 
further complicate matters. 

Up to this point an attempt has been made to show that farmers should not 
and cannot be saddled with a minimum-wage law and to show why agricultural 
workers can, and do, earn more on the average than the present minimum wage 
which applies to industrial occupations. 

There is legislation pending which would subject the farmer to paying agri- 
cultural workers time and on-half their regular rate of pay for hours worked 
in excess of the statutory workweek. Such legislation would be completely 
ruinous to many farmers and cause the price of fruits and vegetables to go 
so high that many of our people would be forced to do without the very foods 
that are vital for health. 

Many crops such as beans, tomatoes, et cetera, must be harvested immediately 
when they reach maturity. The farmer cannot harvest his crop for 40 hours 
during a week, and then cease work until the beginning of another workweek. 
The laws of nature will not permit the farmer to press a button and stop the 
processes of a maturing crop for a period of hours or days and then release the 
button at the beginning of another week. 

The farmer cannot tell the purchaser of his beans that he can have a certain 
hamper at a certain price which cost the farmer $1 per hour to harvest, but 
that another hamper will cost him more because that particular hamper was 
harvested during overtime hours and, thus, he had to pay $1.50 per hour to get 
it harvested. 

It cannot be reiterated too strongly that much farm work, especially harvest- 
ing, must be paid by use of piece rates, and that farmers and farmworkers 
have always been able to agree to piece rates that have been fair and equitable, 
and that this bargaining balance must be left to the farmer and his worker and 
must not be interfered with by the burdening of both parties with artificial rates 
of pay through the enactment of minimum-wage and overtime legislation. 


HANDLING AND PROCESSING EXEMPTIONS 


The Fair Labor Standards Act contains three main exemptions which apply 
to the handling and processing of agricultural commodities. Some of the pend- 
ing legislation proposes to completely eliminate these exemptions from the act. 
The elimination of any of these exemptions will result in increased costs of 
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food at the retail level. The food-processing and handling industry is unable 
to absorb any more increased costs of operation. 

The Congress which passed the Fair Labor Standards Act wisely included 
these exemptions, and the need for them is the same today as it was when 
the act was passed. Section 7 (b) (3) of the act contains a partial exemption 
from the overtime provisions for industries declared to be seasonal by the 
Administrator. 

The Administrator has found many widely differing types of industries to be 
of a seasonal nature, including the fresh fruit and vegetable industry. For 
purposes of contrast it might be pointed out that other industries exempt by this 
section are ice harvest, certain gravel and lumbering activities in the Far 
North, ete. 

Stated briefly, the basis for exemption under this section is an industry 
which engages in the handling, extracting or processing of materials substan- 
tionally within a 6-month period each year or one which engages in the handling, 
preparing, packing, or storing of agricultural commodities in their raw or 
natural state, and receives 50 percent or more of the annual volume within 14 
weeks each year. 

This exemption is referred to as a partial exemption, as overtime is required 
in excess of 12 hours per day or 56 hours per week. This exemption was a 
necessary part of the wage-hour law when it was enacted, and it remains so 
today. 

Many of the industries or segments thereof, subject to this exemption, are 
able to operate for only a few weeks each year. Hence, such an industry needs 
an exemption as it cannot spread its operations over a greater period than the 
period during which its products are available. 

Agricultural products cannot be stored and processed at will, as is the ease 
in a metalworking plant, but must be handled or processed when the laws of 
nature bring such products into maturity. If an establishment handling fresh 
fruits and vegetables could operate on a year-round basis, its owners would be 
happy to operate on a 40-hour week, but such an establishment must operate when 
nature produces its commodities, and must shut down when nature cuts off the 
supply of its commodities. 

The fact that the fresh fruit and vegetable industry needs this exemption 
is pointedly revealed by the fact that in May 1954 the Administrator, acting 
on a petition, held a hearing to determine whether the citrus industry was still 
entitled to an exemption under this section, an entitlement which it bas held 
since 1940. One year has passed and the Administrator has not yet issued his 
findings, which makes it obvious it was not proved to the Administrator’s satis- 
faction that the industry was not seasonal. 

Section 7 (c) of the act exempts from overtime only several operations in- 
cluding the first processing of or canning or packing perishable or seasonal 
fresh fruits or vegetables or in the first processing with the area of production 
of any agricultural or horticultural commodity during seasonal operations. 

Here again the Congress acted wisely by including these exemptions in the 
law. These exemptions are needed in order that handlers and processors of 
agricultural commodities may continue to ship to the tables of America healthful 
foods at a price within the reach of all Americans. 

These exemptions were not written lightly into the law when first enacted 
and nothing has changed in the 161% years that the law has been effective to 
warrant the removal of these exemptions. As a matter of fact, the exemptions 
are needed more today than when the law was first enacted. Many of the 
persons who are employed in agricultural processing plants are persons who 
live on farms or who live in farm communities or small towns. Many of these 
persons will farm themselves until they can bring a crop into production and 
then they work in the processing plants during the processing period. 

Thus, they are able to maintain a standard of living which is equal to and, 
in many cases, greater than that enjoyed by their city cousins. As pointed 
out above the farm populations as well as the number of farmworkers is 
steadily declining and the result is a labor shortage for agricultural processing 
plants as well as a farm-labor shortage. 

The owner or operator of a processing plant is not able, due to the labor 
shortage, to operate more than one shift and as a result he must keep his 
plant in operation as long as the commodities are available and must do it 
with the one crew he is able to secure. 

If these exemptions were removed the result would be that many of these 
plants, especially small ones, would be forced to limit the operations to a 40-hour 
week. This would have several dire results. The take-home wages of the em- 
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ployees would be reduced as they would be permitted to work only 40 hours 
a week and, since they are limited by nature to working only a few weeks a 
year, their annual earnings would suffer. 

A natural result would be that a good portion of harvested agricultural com- 
modities would not get handled or processed because the plant could not afford 
tu operate and pay overtime wages. 

It must be remembered that in many cases there is only 1 or 2 packing plants 
in a producing area and if such plants had to limit their operations a farmer 
would either not get his crop sold or he would have to go to the costly expense 
of transporting it to another town where he could find a plant which could 
handle it. 

About 70 percent of the costs of operation of a fruit and vegetable packing- 
house are labor costs. It is estimated that the removal of the seasonal exemp- 
tions would increase the costs of operations by 15 to 20 percent. If a higher 
minimum wage is imposed, these costs will increase proportionately. 

The imposition of a higher minimum wage would do two things. First, it 
would force employees out of employment whose productivity would be sub- 
marginal in the light of a higher minimum. 

Second, it would require the upscaling of the rates of the employees who re- 
main in the processing and handling operations in order to maintain existing 
ES wage differentials. 
be A study of this problem will instantly disclose that food prices at the con- 
& sumer level will increase considerably by any one of the following actions by 
Ny Congress: Increase in the minimum wage; reducing any of the exemptions 
ee for handling or processing agricultural products; extending the minimum wage 
and/or overtime provisions to agricultural workers. 

This increase will result because farmers will be forced to limit production 














E only to those crops and in those amounts that he believes will bring him an ade- 
5 quate income, thus putting higher-priced raw-food products into packing houses 
E and processing plants. These plants are absolutely unable to absorb any more 
E costs and thus will have to take similar steps as the farmer, thus adding further 
“a to the costs of food. The net result will be that, with an ever-growing popula- 
tion and more persons competing for the existing or lessened food supply, the 
f costs to the consumer will increase accordingly. 

F An additional factor which must be considered, and not lightly, is that if the 


cost of producing foodstuffs increases, the competition from foreign countries 
such as Cuba and Mexico, will only aggravate the situation as such foreign 
; production will be in a much better competitive position. 
F For the above reasons this association is opposed to the extension of the mini- 
F mum wage and overtime provisions of the wage-hour law to agricultural work- 
ers and to the restricting of any of the exemptions now in the law which apply 
to the handling and processing of agricultural products. 
(Attachments to the brief are as follows :) 







EXHIsitT 1 


Florida vegetable shipments, 1954 





Percent | Percent 

| Florida | F.o.b. Florida F. 0. b. 
Commodity of United | packed Commodity of United packed 

States fresh} value States fresh} value 






acreage | acreage 














OSS SE eres 14 | $670,000 || Tomatoes___--- 26 | $40, 220, 000 
eens, sii... .......--..- 32 | 16,087,000 || Strawberries. __. : 3 1, 789, 000 
eet | 11 3, 414,000 || Watermelons. 22 9, 560, 000 
I oo 7 29 | 11,720,000 || Avocadoes, limes, man- 

Cucumbers... ------------| 33 7, 904, 000 WONT cs : ; 3, 201, 000 
ete Se cktncc | 57 1, 628,000 || Miscellaneous. .........__|___-_- 12, 899, 000 
|” a - 100 2, 137, 000 —__— ———_—_ 
SESE neice se aes 29 9, 490, 000 Total F. 0. b. packed 

Potatoes (early) ......---- 15 14, 696, 000 Ws seb «loaned 135, 415, 000 





1 Limes April 1, 1953, to March 31, 1954; mangoes May 1, 1953, to August 31, 1954. 


Source: Compiled from 1954 Annual Summary Commercial Vegetables for Fresh Market, Agricultural 
Marketing Service, U.S. D. A 
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WITH PROJECTIONS TO 1975 


GHOWSH OF US. POPULATION 


MILLIONS 


1910 1930 1950 1970 
1910-53 Estimates and 1953.75 Projections from Census Bureau 


From a population of less than 4 million at the time the Constitution was 
adopted, the United States had grown to a nation of 160 million people in mid- 
year 1953. Twenty years ago when economic conditions were poor and families 
discouraged about the future, many people thought this country would never 
have as many people as it now has. Today, however, with a very low death 
rate and a medium birth rate, more than 2 million people are being added to the 
population each year and the prospect is that by 1975 there will be 200 million 
or more Americans. 

EXHIBIT 2 


; | . 
Total population | Total population Total population 
Year (July 1) | including Armed || Year (July 1) | including Armed || Year (July 1) | including Armed 
Forces overseas Forces overseas Forces overseas 





Estimates: Millions Estimates: Millions Estimates: | Millions 
1910 92. ED citin alien tl 123. 1 1950 f 
_ = 93. shaban 124. 
1912 95. 1932__. 124. 
1913 | 97. 1083..... 125. 
m4. 99. 1934... 
1915 : 100. 1935__-- 

3 oe 102. 1936. __-- 
1917__- 103. i sectesiis 
1918 104. £ shits 
1919 105. bonis 
1920 106. 1940___--- 
1921 | 108. PE actmret 
1922. _. 110. 
1923_- | 111. 1943..... 
1924___. | 114. 1944 
1925... | 115. Rin anaes 
1926 __ | 117. ia 
1927__ | 119. I idgcha ss 
1928___ 120. 1948___- 
1929 , 1949__- 


1951 
1952... 


ee 


Series A |Series B 


Projections: | 
1955__- 164.8 164.8 
1960 __- 177. 4 | 177.4 
1965 __- 189.9 | 189. 9 
1970.....--| 204.2] 202.4 
1075_.... 221.0 213. 6 


| 
| 


me Oe Oe oe oe 


“POLIO HK ODDH WOH ODw 


oS 
no 


non 


Series Series 
t Dp 


164. 4 
173.8 
180.9 
189. 1 


206.6 | 198.6 


1 Compiled from reports of the Bureau of the Census. 
Source: Agricultural Outlook Charts, 1954, BAE, USDA. 











AMEND FAIR LABOR STANDARDS ACT OF 1938 1041 






| WITH PROJECTIONS TO 1975 


NeCline JA FARM POPULATION 













1916-52 
trend 








Ty. J 
bh ital mecsciiiaia hee 


1910 1920 1930 1950 1960 1970 ~ 
bj Based on Cooperative Estimates of the BAE and the Bureau of 


: Census (1953 Revision) . | 


ss 




































e Since the peak of farm population in 1916, the trend in the number of people 
Fe living on farms has been generally downward—decreasing at an average annual 
: rate of 0.75 percent. Following 1933, however, the farm population has declined 
at an even faster pace—decreasing at an average annual rate of 1.39 percent. 
World War II, with its demand for manpower in industry and the Armed Forces, 
caused a rapid loss in farm population. After the end of World War II, the high 
level of nonfarm employment, together with defense mobilization following the 
outbreak of hostilities in Korea, have been conducive to a continuation of a 
relatively high rate of net migration from farms. 






EXHIBIT 3 
Farm population, United States, 1910-52, and projected to 1975? 


ESTIMATES 









Number of Number of Number of 
Year (Apr.1) | personson || Year (Apr. 1) persons on Year (Apr. 1 persons on 
| farms farms farms 








| Thousands Thousands Thousands 

Maite ccdibecass | 32, 077 1925___- } 31, 190 1939 30, 840 
SEP cescinnes anal 32, 110 1926 , 30, 979 1940 30, 547 

q SE cd ein seauhaae 32, 210 || 1927 30, 530 1941 30, 273 
; eee bi 32, 270 || 1928__-- 30, 548 1942 29, 234 
g Pie hbttebacind 32, 320 1929___- 30, 580 1943 26, 681 
: css Z 32, 440 1930 30, 529 1944 25, 495 
es ei 32, 530 1931 d 1945 25, 295 

Reeth aa er 32, 430 1932 1946 26, 483 

RO Reais 31, 950 1933 1947__. 27, 124 

PR cnn 31, 200 1934 1948 25, 903 
1920___.- ; 31, 974 1935__- 1949 25, 954 

a eel 32, 123 1936. 1950 25, 058 
cea 32,109 || 1937. 1951 24, 037 

1952 24, 819 





ess paank 31,490 || 1938 
obs 31,177 
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Exuirit 3—Continued 
Farm population, United States, 1910-52, and projected to 1975 *—Continued 


PROJECTIONS 


1916-52 trend | 1933-52 trend 


es La ‘ 266 
ae eT 5 . so Ae ee ‘ 23, 37 
1965. 2 ees ; st ed ieee ee mn E 3 22, 5 

1970 


aati eh es a ace ‘ ee ‘ 21, 679 
I isis kes ; re ee 20, 879 


1 Estimates 1910-52 prepared by the Bureau of the Census and Bureau of Agriculture Economics; esti- 
mates for years prior to 1950 have been designed to be comparable with the new definition of farm population. 
For years af er 1952, the projection of the 1916-52 trend are based on the average annual rate of decline between 
1916 and 1952 (0.75 percent), and the 1933-52 trend series on the average annual rate of decline between 1933 
and 1952 (1.39 percent). 


Source: Agricultural Outlook Charts, 1954, BAE, USDA. 


WORKERS ON FARH 


The number of people working on farms has declined almost steadily since 
1910. The increased rate of decline since 1935 has been largely due to increased 
use of machinery on farms and to increased opportunities for nonfarm jobs. The 
reversal of the trend in 1946 and 1947 was due largely to the return of members 
of the Armed Forces and workers in war industries to their homes after the war. 
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EXHIBIT 4 


Farm employment: Annual averages of total, fumily, and hired employment, 
United States, revised, 1910-50 


Total em- Family Hired Wier l m- Family Hired 
ployment workers workers noyment workers workers 


Thousands | Thousands | Thousands ‘housan Thousand Thousands 
910___- 13, 555 10, 174 3, 381 1932 ) } { 2 2, 804 
ka 3, 539 10, 169 3, 370 1933 12, 738 ¥, Si 2, 865 
1912. ___ 3, § 10, 162 3, 397 1934 a 12, 627 9 7H5 2 S62 
1913 3, 57% 10, 158 3,414 1935 2, 73 0, 855 2, 878 
1914___- 3, 58 10, 147 433 1936 ; 9, 35 YS] 
1915_--- 3, 592 10, 140 452 1937 : 9, 05 2, 924 
1916__. 3, 63% 10, 144 4&8 1938 WR15 , 807 
1917 3, 56 10, 121 447 1939 l, , 611 2, 727 
1918 3,3 10, 053 338 1940 7 
1919___- 3, 24; 9, 968 275 1941 
1920. _.- 3, 43: 10, O41 391 1942 
1921... - 3, 3% 10, 001 307 1943 
1922 3, 3 9, 936 40] 1944 
1923__.. 3, 16% 9, 798 34 1945 
1924 a 3, OF 9, 705 32¢ 1946 
1925 3, 036 9, 715 321 1947 
1926 : 2, 976 9, 526 450 1948___- ; s, ) 2, 337 
1927 . 4 9, 278 , o04 1949 4 v5 Oh 2, 252 
1928 ig 9, 340 , do 1950 __. 9, 7, 25: 2, 090 
1929 2, 76 9, 360 3, 403 1951 , , ¥97 , Ys 
1930 . 2, 4$ 9, 307 3, 190 1952___- t ), , 921 
. ‘ : 9, 642 3, 103 1953 !__ , , 940 


a ed 


} Preliminary estimate. 


Source: Agricultural Outlook Charts, 1954, BAE, USDA. 


FLoripa Fruir & VEGETABLE ASSOCIATION, 
Orlando, Fla., May 10, 1955. 
Hon. BARRY GOLDWATER, 
Senator, Senate Office Building, 
Washington, D. C. 

My DEAR SENATOR: I wish to take this opportunity to thank you for the 
courtesies extended to me during my recent appearance before your subcom- 
mittee. 

During my appearance you asked me for information on the net income of 
farmers. I believe you asked whether the net income of farmers was lower than 
it had been in recent years, and I did not have that information available, 
Our brief, filed April 20, shows the increase in prices which the farmer must pay 
and the decrease in the prices which the farmer receives for his crop. 

Since returning to Orlando I have attempted to secure information on the 
farmer’s net inceme and attached to this letter is information on the per capita 
net income of persons living on farms as compared to those living off farms. 
You will note a decline since 1948 in the per capita of income of persons living 
on farms while those not on farms have risen steadily except for a slight decrease 
in 1954. I am also including charts which show the worsening picture with 
respect to purchasing power of farmers. I believe this is the information for 
which you asked. 

While before the committee I testified on the necessity of retaining in the 
Fair Labor Standards Act the existing exemptions which apply to the handling 
and processing of fresh fruits and vegetables, specifically sections 7 (b) (3), 7 (e), 
and 13 (a) (10). As you know the section 13 (a) (10) (area of production) 
exemption applies to only a very few employers whose operations are extremely 
limited and the section 7 (b) (8) exemption grants only a partial exemption from 
the overtime proyisions of the act to employees in an industry found by the 
Administrator to be of a seasonal nature. Section 7 (c) of the act is the most 
important exemption insofar as the fresh fruit and vegetable industry is con- 
cerned as it grants a complete exemption from overtime during a period of 14 
weeks during the year. This exemption is vitally important to this industry 
as it permits the producers, packers, and processors of fresh fruits and vege- 
tables to handle their commodities during those weeks of peak operations when 
it is necessary to work long hours in order to handle the commodities produced. 

You can readily understand the concern of the Florida farmer in this matter 
when you consider that Florida produces 20 percent of the Nation’s fresh 
vegetables and 75 percent of the Nation’s citrus. 
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Section 7 (c) was written into the act when originally passed in 1938 and 
at that time gave the processors and packers of fresh fruits and vegetables the 
protection from overtime that was needed by this industry. However, since 
that time conditions in the industry have changed so that some operations which 
were clearly intended to be exempt no longer fall within the exemption because of 
the restrictive wording of the seetion. 

Release R-1892, copy enclosed, issued January 25, 1948, clarified the Admin- 
istrator’s position with respect to these exemptions. This release stated that 
it was the position of the Administrator that precooling of fresh fruits and 
vegetables in the packing plant by means of ice, water, or cold air and the 
placing of layers of crushed ice in the crates with the fruits and vegetables 
were a part of packing perishable or seasonal fresh fruits or vegetables and 
therefore exempt under section 7 (c). The release went on to say that if cool- 
ing operations are the type described as constituting “packing” the employees 
engaged in such operations are exempt, whether they are employees of the packer 
or of an independent contractor. The release goes on to say, “On the other 
hand if the cooling activities are those described above as not constituting 
‘packing’ and are performed by an independent contractor, the employees en- 
gaged in such activities are not exempt. Where the cooling activities do not 
constitute ‘packing’ but are performed by employees of the packer, such em- 
ployees come within the scope of the exemption, provided that these activities 
are conducted solely in those portions of the premises devoted by their em- 
ployer to packing. Thus, where an establishment is solely engaged in the 
packing of fresh fruits and vegetables and refrigerator cars are supplied on 
tracks adjoining the plant, the employees of the packer engaged in the bunker 
icing or in cooling cars solely for use in shipping fresh fruits and vegetables 
packed in that establishment are exempt.” 

At the time the act was written in 1938, so far as I can ascertain, all packing 
was performed in the packinghouse and all related activities such as precooling, 
labeling, loading, and shipping as well as clerical work necessary to such pack- 
ing operations were exempt. However, due to the constant search by industry 
to find means of performing their necessary tasks more efficiently the growers 
of certain commodities have been able to devise methods of packing their com- 
modity in the field. Examples of commodities being field packed are celery and 
corn. Packing machines have been devised which move out onto the field and 
the commodity is harvested, washed, graded, and packed in crates before it 
ever leaves the field. These crates are then moved to the packinghouse where 
in some instances the packinghouse employees precool, label, load, and ship only 
those commodities which have been field packed. Other packinghouses will pre- 
cool, label, load, and ship commodities which have been field packed and in addi- 
tion will precool commodities which have not been packed in the field in shipping 
containers but have merely been placed in containers known as lugs and trans- 
ported to the packinghouse for repacking and for the precooling operations. 
Due to the phrase in section 7 (c), “In any place of employment where he is so 
engaged” the Wage-Hour Division has taken the position that the exemption 
applies to two groups of employees—(1) those who are actually engaged in the 
named operations and (2) those whose occupations are a necessary incident to 
the exempt operations performed by their employer and who work solely in 
those portions of the premises devoted by their employer to those operations. 
The exemption is considered inapplicable to any employee working in a packing 
plant whose duties relate to goods which have been packed elsewhere. The 
effect of this interpretation based upon the phrase quoted above is to dery the 
section 7 (c) exemption to employees that Congress clearly intended to exempt. 
For example, an employer who picked and placed his commodity in lugs and 
transported it to the packinghouse where it was repacked and precooled was 
entitled to exemption under section 7 (c) for all of the employees in his packing- 
house. However, due to the fact that the employer has moved a part of his 
operations out to the field which might well be on the same premises as the 
packinghouse, the Wage-Hour Division has ruled that since the “packing” 
occurs in the field the employees in the packinghouse who are evgaged in the 
precooling, labeling, loading, and shipping operations are employed in a packing- 
house and their duties relate to goods which have been packed elsewhere. Even 
though the packinghouse is located on the same ground as the farm, the Wage- 
Hour Division maintains that the goods which are packed in the field are not 
packed in the same establishment where the related operations take place. 
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I am certain that you will agree that if the packers of fresh fruits and veg- 
etables are entitled to an exemption the exemption should apply to all packing 
operations regardless where the operations are performed. 

The Division has also ruled that precooling is not “first processing.” I do not 
quarrel with this ruling but we have the paradox of having an exemption apply 
to harvesting, packing, and, later, to first processing but no exemption applying 
to the intermediate step of precooling. Certainly, if first processing is exempt 
all operations preparatory to or prior to first processing should be exempt. 

Another large segment of the fresh fruit and vegetable industry has recently 
been denied the intended advantages of section 7 (c) through litigation initiated 
by the Wage-Hour Division. Durkin v. Chapman, doing business as Carl Chap- 
man Fruit Co., United States District Court, Southern District of Florida. 

This company does not pack, can, or process citrus fruit but is engaged in 
picking citrus fruit in the grove and hauling it to the packing or processing 
plants. Thus, since it is not engaged in any of the three types of operations 
enumerated in section 7 (c), that is packing, canning, or first processing, the 
company is denied the section 7 (c) exemptions. 

In May 1954 the Wage-Hour Administrator, acting upon a petition, held a 
hearing to determine whether the citrus industry was a seasonal exemption 
within the meaning of section 7 (b) (3). The Administrator bas not issued 
lis findings. However, if the Administrator decides that the citrus industry is 
not a seasonal industry within the meaning of section 7 (b) (3), that segment 
of the industry which is engaged in handling commodities but not engaged in 
canning, packing, or first processing will be in the position of having absolutely 
no overtime exemption although engaged in a highly seasonal industry handling 
a highly perishable commodity, fresh fruit. 

Here again we have the paradox. The packer, canner, or processor is exempt 
under section 7 (c) and the harvesting is exempt under section 13 (a) (6), but 
the employer who must be depended upon to move this seasonal and highly 
perishable commodity from field to processing plant is not exempt. 

In order to eliminate the inequities which have arisen because the law which 
was written 17 years ago has not kept pace with the changing times, a proposed 
section 7 (c) is quoted below: 

“Sec. 7. (c) In the case of an employer engaged in the first processing of milk, 
buttermilk, whey, skimmed milk, or cream into dairy products, or in the ginning 
and compressing of cotton, or in the processing of cottonseed, or in the process- 
ing of sugar beets, sugar-beet molasses, sugarcane, or maple sup, into sugar 
(but not refined sugar) or into sirup, the provisions of subsection (a) shall not 
apply to his employees; and in the case of an employer engaged in the handling, 
first processing of, or in canning or packing, perishable or seasonal fresh fruits 
or vegetables, or in the first processing, within the area of production of any 
agricultural or horticultural commodity during seasonal operations, or in han- 
dling, slaughtering, or dressing poultry or livestock, the provisions of subsection 
(a), during a period or periods of not more than fourteen workweeks in the 
aggregate in any calendar year, shall not apply to his employees.” 

You will note by comparing this proposal with the existing section 7 (c) that 
the term “handling” has been inserted in the second part of section 7 (¢) so as 
to include that large segment of the fresh fruit and vegetable industry which 
must handle a portion of the commodity but cannot claim the exemption because 
of the fact that it is not canning, packing, or processing the commodity, and the 
phrase “in any place of employment where he is so engaged” has been deleted 
from both the first and second parts of section 7 (c). This deletion is suggested 
so than an employer will be entitled to this needed exemption irrespective of the 
fact that he might perform a portion of his work in one establishment and must 
complete the operation in a different place of employment. Certainly, if the 
exemption is wise and just it should apply to the operations and not be governed 
by such arbitrary restrictive factors as where the operations take place. Another 
example of inequity due to the phrase “in any place of employment where he is 
still engaged” can be shown as follows: An employer engaged in packing fresh 
fruits and vegetables exempt under section 7 (c) has the exemption for office 
employees whose work is a necessary incident to his packing operations. How- 
ever, if the employer begins operation of a second packing plant in a different 
location, which might be just across the street, and his office employees in the 
original plant handle the clerical work for both plants, such employees would 
not be exempt because of the fact that their work is performed in establishment 
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No. 1 but relates to goods packed in establishments No. 1 and No. 2 and thus they 
are not employed in the same place of employment, namely establishment No. 2. 

I respectfully urge that you give the serious consideration due this matter so 
that these inequities which have arisen due to changes in operations and other 
factors may be corrected. As I pointed out in my testimony before the subcom- 
iittee I was employed as investigator and supervisor by the Wage-Hour Division 
for a period of 14 years and I have seen these changes come about and have also 
seen utter confusion and consternation on the part of employers because the 
coverage of the act and the exemptions were so hard to understand and to follow 
and in some cases so technical that the only way an employer could know that he 
was not in violation of the law was by completely ignoring the exemption which 
Congress intended that he should have. I am not criticizing the Wage-Hour 
Division in extending coverage as far as possible and restricting exemptions as 
narrowly as possible as they feel that this is their duty. However, I do feel that 
due to the wording of the law and changes as outlined above, many employers 
are denied needed and intended exemptions. 

I will be most happy to. supply any additional information which you might 
request and will hold myself available for additional appearances in Washington 
if you desire. 

I am, 

Yours very truly, 
KENNETH R. MOREFIELD, 
Administrative Assistant. 


AGRICULTURAL EXPERIMENT STATIONS, 
DEPARTMENT OF AGRICULTURAL ECONOMICS, 
UNIVERSITY OF FLORIDA, 
Gainesville, Fla., May 5, 1955. 
Mr. GEorGE TALBOTT, 
Florida Fruit and Vegetable Association, 
Orlando, Fla. 

Dear Grorce: Enclosed is a table of average net income per capita of persons 
on farms, persons not on farms, and of the total population. Insofar as I have 
been able to determine from the source explanations the nonfarm income per 
capita is based on Department of Commerce estimates of nonagricultural income, 
with appropriate adjustments to improve their comparability with farm income. 
This is about as close as I can find to the per capita income’of industrial workers. 

The Bureau of Labor Statistics publishes hourly earnings of industrial workers 
but so far as I can find there is no comparable published data for farmers. Per- 
haps the USDA has some unpublished data on hourly earnings of farmers since 
ex-Secretary Brannan once made a statement to the effect that farmers were 
earning $0.69 per hour. Someone must have had the statistics to back it up. 

The Survey of Current Business publishes net income per full-time worker 
engaged in various trades and occupations. Their definition of a full-time worker 
differs from that of the USDA and BLS. They acknowledge only about 60 per- 
cent of the agricultural labor force so I don’t believe you want those figures 
either. 

There is no data available on net income per capita for Florida farmers and 
industrial workers. 

Dr. Black and I feel that we have exhausted the possibilities here. I hope 
what we have found will help you. 

Yours truly, 


DoNnALD L. BROOKE, 
Associate Agricultural Economist. 
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F Per capita net income of persons living on farms and those not living on farms, 
5 United States, 1940-54 '—Average net income per capita 


Persons on farms 


Year | Persons not lotal popu- 


; From non- n farms lation 
rom farm- ; bas farms atior 
| Fro ing agricultural Total 
sources 


vO aes fe 1 ea enaanE 












RE onc erent — $174 | SAS $262 $6u0 $5 
ie d«0« . — ‘ 244 102 346 819 713 2 
1942 — in 382 130 512 1, 024 913 
1943 _- - r 480 157 637 1, 220 1, 106 
1944... oonae . 513 173 686 1, 285 1, 184 
s tess. 531 166 697 1. 273 1, 169 
oa CC a cteis : 594 | 162 756 1, 283 1, 184 
PE hed occ too aa Re 607 181 TRS 1, 336 1, 273 
1948___- lei _ ‘ 728 197 925 1.516 1. 411 
4 1$49_ - enue -” je ipticaited 567 200 767 1. 484 1, 359 
<4 1950_--.. “ 606 212 S18 1, 567 1, 443 
F 1951 sei a . ‘i —_ 738 232 970 1, 735 1, 615 
Ps 1952_. pte die Lie ; —- 675 255 930 1, 836 1, 696 
Si ee cies cite 645 269 914 1, 886 1, 747 
Pd bic ocncne nhnagheeunann sisi _ ii 918 1, 836 1,713 
















1 The averages in this table are derived by dividing net income of the farm 


) ind nonfarm population by 
appropriate popultion estimates. 


ls 


Source: Agricultural Marketing Service, USDA, The Farm Income Situation, F.I.S.-149 and 151, October 
1954 and March 1955. 






iNCOME 
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NONMONEY INCOME 


1935 1940 1945 1950 


PINCLUDING GOVERNMENT PAYMENTS, BEGINNING 1933 











1930 1955 


U S DEPARTMENT OF AGRICULTURE NEG 443-54 (9) 





AGRICULTURAL MARKETING SERVICE 















From its 1947 peak of 16.8 aioe. et. farm oper- Rastingé gross farm income in 1954 is estimated to 

ators’ realized net income to a postwar be about 4 — lower than in 1953. — productioa 

E low of 12.4 billion dollars in “1980. Half teat this loss “es expenses reduced only 3 oe. ever, realized net 

A * ained in 19$1, when realized net income rose to 14.5 income is down substantially from the 1953 total of 13.3 
bs son dollars, but turther declines in 1952, 1933, ent 1954 billion dollera. 


ae about cancelled the 1951 gain. 
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Gross farm income, net income, and production expenses of farm operators, 
United States, 1910-54 


{In millions] 


a | Realized || basta Realized 
a Producticn | net income ini Baye Production net income 
income expenses from agri- | tnanme 3 expenses | from agri- 
culture ! culture ! 
cig ae et cen en —_——~ 
| 
$3. 556 | $3, 793 || 1933___- $7, 050 $4, 358 2, 692 
3, 595 | 3, 480 || 1934____ | 8, 465 4, 699 3, 768 
3, 839 | 3,717 || 1935_._. is 9, 585 5, O85 4, 500 
3, 980 | 3. 837 || 1936 10, 627 5, 563 5, 064 
4, 064 | 569 || 1937___- 11, 185 6, 090 5, 095 
162 | 704 || 1938____ 10, 037 5, 805 4, 232 
786 737 1939. ___ 10, 426 6, 165 4, 261 
097 | 048 || 1940 10, 920 6, 622 4, 298 
483 759 _, ae 13, 707 ts 6, 052 
349 332 || 1942 18, 592 ¥, 74: 8, 849 
, 89 921 || 1943 22, 870 11, 11, 540 
722 725 || 1944 24, 113 12, 11, 970 
5, 669 208 || 1945___. 25, 323 12, 286 
005 951 || 1946 28, 967 14, 14, 193 
, 379 228 1947 34, 002 17, 774 
373 225 1948 34, 520 18, 15, 604 
402 790 || 1949 31, 763 18, 13, 593 
464 5, 766 || 1950 32, 066 19, 2, 362 
769 5, 699 || 1951 36, 944 22, . 540 
, 702 6, 130 1952 36, 842 23, 3, 626 
3, 990 4,430 || 1953_- 35, 430 22, 158 3, 275 
8, 378 5, 549 2,829 || 1954 2___ 34, 000 21, 500 2, 500 
6, 400 4, 502 1, 898 | 


PRMD ym 


DL me 9 DO WAI Go OO 


on 


uo 


BGG 09 cE a5 oS 


a a 


1 Not adjusted for inventory changes; beginning with 1933, includes Government payments. 
2 Tentative estimates as of September 1954. 


Source: Data published periodically in Farm Income Situation (AMS). 


Farm Operators’ 


REALIZED NET INCOME AND 
ITS PURCHASING POWER 


Realized net 
income 


? | eet 


-. Purchasing power 


in 1935-39 dollars 


1930 1935 1940 1945 1950 1955 


U.S. DEPARTMENT OF AGRICULTURE NEG. 660-5419) AGRICULTURAL MARKETING SERVICE 


From 1947 to 1950, farmers’ dolla: incomes dropped 26 farmers for family living items have risen only @ y 
percent, their purchasing power a? posent. Io since pH further declines ia net d incomes have 
armers’ dollar incomes recovered about half of their pre- reduce ts’ purchasing power to a lower level ia 
vious drop, but purchasing power regained less than a 1954 than in any previous year since 1940. 
fifth of its previous decline. Although prices paid by 
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Farm operators’ realized net income and its purchasing power, United States, 
1929-54 











| Prices paid Prices paid 
| by farmers by farmers 


for com- Purchasing for com- Purchasing 
Realized | modities power in — Realized modities power in 
Year netincome | used in 1935-39 — net income | used in 1935-39 
family liv- dollars family liv- dollars 
ing 1935- ing 1935 
39= 100 39= 100 






















Million Percent Million Million Percent Million 
1929.... | $6, 130 125 $4, 904 1942 ___ $8, 849 121 $7,313 
eee 4, 430 117 3, 786 || 1943___- 11, 540 134 8, 612 
ON es 2, 829 100 2, 829 1944____ 11,970 142 8, 430 
TOR nn cule 1, 898 86 2, 207 1945 os 12, 286 147 8, 358 
wef. 2, 692 87 3,094 || 1946. ___ 14, 193 163 8, 707 
WE ccnwdanaat 3, 766 99 3, 804 1947___. 16, 774 192 8, 736 
ONE. comet gl 4, 500 100 4,500 || 1948.___ 15, 604 203 7, 687 
ens 5, 054 100 5,064 || 1949 13, 593 197 6, 900 
re. 5, 095 104 4, 899 1950 12, 362 199 6, 212 
OR Sasdeack 4, 232 99 4, 275 1951 ‘ 14, 40 217 6, 700 
1G cendedane 4, 261 97 4, 393 1962._-. 13, 626 219 6, 222 
TOO. ennaen 4, 298 QS 4, 386 1953____ 13, 275 218 6, O89 
Wtka«ccaveeuas 6, 052 105 5, 764 1954 !__. 12, 500 222 5, 630 





1 Tentative estimates as of September 1954. 
Data published periodically in Farm Income Situation (AMS). 


U. S. DEPARTMENT OF LABOR 


Wage and Hour and Public Contracts Divisions 


OVERTIME EXEMPTIONS FOR PROCESSING OF AGRICULTURAL 
COMMODITIES CLARIFIED UNDER WAGE-HOUR LAW 














A clarification of the interpretations of the exemptions from the hours pro- 
visions of the Fair Labor Standards Act provided by section 7 (c) of the act 
was issued today by L. Metcalfe Walling, Administrator of the Wage and Hour 
Division, United States Department of Labor. The clarification deals with the 
Division’s position on processing of agricultural commodities. It is the result 
of certain judicial decisions and the Division’s experience with economic and 
administrative problems relating to these exemptions, and is intended to effectu- 
ate more completely the intent of Congress as evidenced by the terms of the 
statute. 

Mr. Walling stated that any revised interpretations contained in the clarifi- 
cation which involve a narrowing of the exemption would not be adopted for 
enforcement purposes until March 1, 1948. This will give the industries affected 
an opportunity to appraise the effect of the changes, and to plan any modifica- 
tion of their operating methods which they may deem appropriate, without the 
risk of governmental action based upon failure to comply with the Division’s 
interpretations as revised. He also pointed out, however, that his enforcement 
policy could not of course bar the right of employees to maintain independent 
suits under section 16 (b) of the act. 

Section 7 (c) provides that ‘in the case of an employer engaged” in certain 
described operations on seasonal agricultural commodities, the overtime pro- 
visions of the act “‘shall not apply to his employees in any place of employment 
where he is so engaged.” The exemption extends throughout the year for some 
types of operations, but is limited to 14 workweeks annually for others. 


A. Employees who are exempt 


In the case of Fleming v. Swift € Co. (41 F. Supp. 825 (N. D. Ill.) ), the court 
held that the exemption provided by action 7 (c) for “handling, slaughtering, 
or dressing * * * livestock” is applicable to those employees who are actually 
engaged in such operations, and, in addition, to “any employee whose employ- 
ment during any workweek is wholly within the place of employment, as herein 
defined, and who during that workweek is working exclusively in an occupation 
which is a necessary part of the handling, slaughtering or dressing of livestock.” 
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“Place of employment” was defined as “those portions of the plant deveted by 
the employer to the handling, slaughtering, or dressing of livestock.” ’ 

Since all of the exemptions provided by section 7 (¢) are phrased in the same 
general language and since they are all applicable to the packing or processing 
of seasonal agricultural commodities, the Administrator has concluded that the 
holding of the Court quoted above not only applies to the handling, slaughtering, 
or dressing of livestock, but also to all of the other section 7 (c) exemptions. 
It is therefore his opinion that the section 7 (c) exemptions are applicable to 
the following two groups of employees: (1) Those who actually perform the 
operations described in the section, and (2) those employees whose occupations 
are a necessary incident to the described operations, and who work solely in 
those portions of the premises devoted by their employer to the described oper- 
ations. Only those employees who came within one or the other of these two 
eategories are exempt. 

When an establishment is exclusively engaged in performing operations spe- 
cifically mentioned in section 7 (¢c), every employee working in such a plant 
either will be actually engaged in the described operations, or else will be engaged 
in an occupation which is a necessary incident to the described operations and 
working solely in a portion of the premises devoted by his employer to such 
operations. Therefore, when an establishment is exclusively engaged in activi- 
ties enumerated in the section, all of the employees of the operator of the estab- 
lishment who work solely in that establishment, including office employees, 
watchmen, maintenance workers and warehousemen, come within the scope of 
these exemptions. In such a situation, the gxXemptions also apply to those 
employees of the plant operator whose duties consist of hauling agricultural 
commodities from the fields or from receiving stations to the plant for packing 
or processing, and to those who transport to market or to carriers for transporta- 
tion to market goods upon which exempt operations have been performed in 
the plant. 

On the other hand, the section 7 (c) exemptions are inapplicable to any 
employee working in a packing or processing plant whose duties relate to goods 
upon which “canning,” “packing” or other operations described in the section 
have been performed in another plant. Such an employee is neither performing 
the operations described in the section nor is his work in relation to such goods 
a necessary part of the exempt operations performed in the plant where he 
works. Moreover, where warehousemen, office help, or other employees work in 
a building which is on separate premises from that on which the packing or 
processing plant is located, they do not work in the place of employment where 
their employer engages in activities described in the section, and therefore 
such employees are not exempt. However, a warehouse located across the 
street or across a railroad right-of-way from the packing or processing establish- 
ment may be considered part of the same premises. 

The purpose of section 7 (c), as shown by the legislative debates, was to 
relieve processors and packers of seasonal agricultural commodities from the 
burden of paying overtime compensation during those peak seasons of the year 
when large fluctuating quantities of perishable agricultural commodities move 
from the farms to the processing establishments, which commodities must be 
processed as soon as they arrive. It therefore seems that the taking of the 
section 7 (c) exemptions during the dead season is contrary to the legislative 
intent, and in the opinion of the Administrator these exemptions may not be 
taken in regard to any employee during periods of the year in which the plant 
is not actually engaged in operations described in the section. The Division 
has consistently followed this interpretation since the effective date of the 
act and it was recently sustained in Heabury v. Independent Oil Mill, Ine. 
(5 Wage Hour Rept. 777 (W. D. Tenn, 1942) ). 

To summarize, the following general rules govern the application of the sec- 
tion 7 (c) exemptions: 

If an employer does not himself carry on any of the operations specifically 
mentioned in section 7 (c), none of his employees come within the scope of 
the exemptions. If he does carry on such operations, the following two groups 
of employees are exempt: (1) Those who exclusively engage in the operations 
described in the section; and (2) those employees whose occupations are a 
necessary incident to the described operations, and who work solely in those 
portions of the premises devoted by their employer to the described operations. 


1See also Walling v. Bridgeman-Russell Co., F. Supp. (D. Minn., 1942). 
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When a plant exclusively engages in activities enumerated in the section, all 
f the employees of the operator of the plant who work solely in that plant are 
exempt. On the other hand, employees whose duties relate to goods upon which 
the described operations have been performed in another plant and employees 
working in a building which is om separate premises from that on which the 
exempt plant is located do not fall within either of the two groups of exempt 
elployees and hence are not exempt. An employer muy take the section 7 (c) 
exemptions only during periods in which he is actually engaged in performing 
perations described in the section. 


B. Independent contractors 

The following general rule can be laid down in regard to the application of 
the section 7 (¢) exemptions to employees of independent contractors: 

Where an independent contractor is engaged by a packer or canner or other 
processor of agricultural commodities to perform operations in a packing or 
processing establishment, the employees of the independent contractor do not 
come within the section 7 (¢c) exemption unless the independent contractor 
actually carries on an operation which falls within the scope of the terms 
‘canning,” “packing,” “first processing,” or any other operation described in 
section 7 (¢) so as to be entitled to the exemption in his own right as a canner, 
packer, ete. If the contractor is so engaged, the exemption is applicable (1) 
to those of his employees who perform the operations described in section 7 (¢), 
and (2) to those of his employees whose occupations are a necessary incident 
to the described operations, and who work solely in those portions of the premises 
devoted by their employer to those operations. 

(. Particular operations 

It sometimes requires careful analysis to determine whether certain activi- 
ties Come within the scope of the operations specifically mentioned in section 7 
icy. This release will deal with some of these problems which are of most 
common cecurrence and which involve the largest number of employees. 

1. Labeling, stamping, and bowing of canned fresh fruits and vegetables. 
The administrator is of the opinion that the labeling, stamping and boxing 
of canned fresh fruits and vegetables, and other similar activities performed 
in connection with canned goods, are not “canning * * * perishable or season 
al fresh fruits or vegetables” unless these activities follow immediately after 
the hermetic sealing and cooling of the cans. Where the labeling, stamping 
and boxing occur immediately after the hermetic sealing and cooling the em- 
plovees engaged in these activities are exempt, regardless of whether they 
are employed by the canner or by an independent contractor. If these oper 
ations are not performed immediately after the hermetic sealing and cool 
ing, they are not “canning” within the meaning of section 7 (¢c), and if the 
labeling, stamping and boxing are performed by employees of an independent 
contractor, the employer is not thereby engaged in any of the operations de 
scribed in the section and therefore none of his employees is exempt. If 
the labeling, stamping and boxing do not follow immediately after the seal- 
ing of the cans but are performed during the active season by enmiployees of 
the canner, the workers engaged in such operations are exempt, provided that 
these operations are conducted in those portions of the nremises devoted by 


their employer to canning. Where an establishment is solely engaged in the 
canning of f-esh fruits and vegetables, the labeling, stamping and boxing of 


the canned goods during the active season by employees of the canner are ex 
empt operations if performed in the cannery or in 
the same premises as the cannery. 

Qn the other hand, activities performed in a warehouse located on premises 
separate from the cannery are not conducted in the place of employment where 
the canning is done, and the exemption is inapplicable to all of the employees 
working in such a warehouse. Furthermore, employees working on the ean- 
nery premises who handle or work on goods canned in another cannery are not 
exempt. 

2. Cooling of fresh fruits and vregetables.—It is the position of the adn iis- 
trator that the following cooling operations are part of “packing peris’):ble 
or seasonal fresh fruits or vegetables’; The precooling of the fresh f uits 
and vegetables in the packing plant by means of ice, water, or cold air: 
and the placing of layers of crushed ice in the crates with the fruits and vegeta- 
bles. On the other hand, the placing of crushed ice on top of the filled crates 
after they have been loaded into refrigerator cars for shipment: the blowing 
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of water, cold air or ice over the packed fresh fruits and vegetables after they 
have been loaded in the cars: the recooling or bunker icing or reicing of re- 
frigerator cars: and the cooling of empty cars before they are loaded with 
filled crates are not “packing” fruits and vegetables. 

If cooling operations are of the type described above as constituting “pack- 
ing,” the employees engaged in-such operations are exempt, whether they are 
employees of the packer or of an independent contractor. On the other hand, 
if the cooling actiivties are those described above as not constituting “pack- 
ing” and are performed by an independent contractor, the employees engaged 
in such activities are not exempt. Where the cooling activities do not consti- 
tute “packing” but are performed by employees of the packer, such employees 
come within the scope of the exemption, provided that these activities are con- 
ducted solely in those portions of the premises devoted by their e@mployer to 
packing. Thus, where an establishment is solely engaged in the packing of 
fresh fruits or vegetables and refrigerator cars are spotted on tracks adjoin- 
ing the plant, the employees of the packer engaged in the bunker icing or in 
cooling cars solely for use in shipping fresh fruits and vegetables packed in that 
establishment are exempt. 

3. Assembling bow shook used in packing fresh fruits and vegetables.—The 
administrator is of the opinion that the assembling of box shook for use in packing 
fresh fruits and vegetables constitutes “packing” if performed in the packing 
house as part of a continuous operation with the packing of such fruits and 
vegetables. If so performed by emp!oyees of an independent contractor, they are 
engaged in packing. The exemption also applies to employees of the packing 
house operator who, during the active season, assemble box shook solely in the 
portions of the premises devoted to packing, even if assembling the shook does 
not immediately precede the packing as part of a continuous operation. If 
the plant is used solely to pack fresh fruits and vegetables, the assembling 
of box shook by employees of the packer is exempt when performed during 
the active season solely in the packing plant or in a warehouse located on 
the same premises. 

4. Manufacturing cans, ice, and bores for use in canning and packing fresh 
fruits and vegetables—The manufacture of cans for use in canning fresh 
fruits and vegetables is not “canning,” and, in the opinion of the administrator, 
such manufacturing is too far removed to be considered “a necessary part” of can- 
ning. Accordingly, the manufacture of cans is not exempt, even though performed 
by a canner on the cannery premises solely for his use in canning fresh fruits 
or vegetables. For the same reasons, the manufacture of ice and of boxes and 
box shook for use in packing fresh fruits and vegetables is not exempt. 

Insofar as Interpretative Bulletin No. 14, the general instructions issued for 
the canning and packing drives of 1941, release R-1561, and any other inter- 
pretations issued by the Division are inconsistent with the opinions expressed 
above, the prior interpretations should be regarded as hereby superseded. How- 
ever, this press release is not intended to supersede the Division’s Interpreta- 
tive Bulletin No. 14. That bulletin remains in effect except as it has been or 
may be modified by official statements of the Division. 


Senator McNamara. Now we are honored by having the distin- 
guished Senator from Minnesota with us, Senator Thye. We will 
be very glad to have you come up and act as a member of the com- 
inittee. Weare going to call the people from your State. I presume 
you have an interest in the case. 

Senator Tuyr. Thank you, Mr. Chairman. I will just sit here 
becayse I just came in to have the benefit of the testimony that the 
gentlemen from the Hormel Packing Co., at Austin, Minn., will 
make. T just wanted to hear their statement. I know their record. 
They have an excellent record, not only as a business organization 
but in its relationship with the employees. 

[ was glad of the opportunity of being free of a committee assign- 
ment of my own right at the time so that I could listen to the presen- 
tation. So I will just remain here with these gentlemen who are 
also from the company, but who will not be testifying. 
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Senator McNamara. All right. Then we will listen to Mr. Holton, 
fronrthe Hormel Co. We will be glad to have the rest of your asso- 
ciates join you at the table, as well as Senator Thye. 


STATEMENT OF FAYETTE SHERMAN, GEORGE A. HORMEL & CO., 
AUSTIN, MINN. 


Mr. Suerman. Chairman McNamara, Senator Goldwater: Mr. 
Holton prepared the statement. Iam giving the oral statement boiled 
down to 10 minutes as best I can. 

Senator McNamara. Fine. Will you be seated, sir, and proceed 
in your own manner. I see you have a prepared statement. 

Mr. Suerman. Yes. I have. For the benefit of those who are not 
acquainted with us, we are George A. Hormel & Co. We are meat- 
packers and canners, with the main plant located in Austin, Minn., 
» town of about 26,000. It is the major, in fact the only large 
industry in the town. We have about 4,000 plant employees. We 
are smalltown people, which probably accounts partially for Mr. Jay 
(. Hormel’s interest in his employees. We kill and dress approxt- 
mately 2 million head of livestock a year and fully process ali of the 
product from it. An appreciable amount of the pork finds it way into 
Spam. 

When the Fair Labor Standards Act was originally enacted in 
1938, our company had already had 4 or 5 years of experience with 
a form of guaranteed employment. Our operations, like those of 
ihe meatpacking industry in general, had been characterized by violent 
seasonal fluctuations in volume. ‘These fluctuations were accompa- 
nied by the hiring of substantial numbers of new employees during 
the peak-volume seasons, and by the laying off of substantial numbers 
of employees during the periods of low volume. 

In 1933 George A. Hormel & Co. started to employ most of its 
people on the basis of a uniform basic weekly paycheck regardless 
of the number of hours worked in a particular week with the under- 
standing that the hours would average out at not more than 40 per 
week on an annual basis. 

When the proposal of a uniformly required time-and-a-half for 
hours worked in excess of 40 hours in any week was made in Congress 
in 1938, it became apparent that our plan could not continue to operate 
if the overtime for over 40 hours provision were to be applied to our 
employees. 

Accordingly, Mr. Jay C. Hormel, the originator of our annual-wage 
plan, then president of our company, and the president and the busi- 
ness agent of Local 9, United Packinghouse Workers of America, 
affiiated with the CIO, the union representing our employees, ap- 
peared in Washington before the congressional committee consider- 
ing the bill which later became the Fair Labor Standards Act of 
1938. 

The committeemen and the Congressmen generally were impressed! 
with the merit of our wage plan, and with the benefit to the employees 
which was inherent in it; and an exception to the overtime after 40 
hours requirement was written into the law in the form of section 


7 (b) (2). 
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Section 7 (b) (2) of the Fair Labor Standards Act, as amended, 
provides in general that where an employer negotiates an agreement 
with representatives of his > the representatives having bee: 
certified as bona fide by the National Labor Relations Board, and 
where the agreement provides for a guarantee of employment on ai 
annual basis, the employer is exempted from the requirement of pay 
ing time and a half for hours worked in excess of 40 in a week and is 
required to pay time and a half only for hours worked in excess of 12 11 
a day or in excess of 56 in a week. 

Section 6 (b) of S. 662 requires the payment of overtime for hours 
worked in excess of 10 in a day (instead of the present 12), or for 
hours worked in excess of 48 in a week (instead of the present 56). It 
is to this feature of the bill that we object, in behalf of both the com 
pany and its employees. 

The annual wage agreement under which we are currently operating 
at our Austin plant was ne in 1940 with Local 97, United 
Packinghouse Workers of America, CIO. The major features of this 
agreement have not been renegoti: aa since. In later years we have 
negotiated similar annual wage agreements with other CIO. unions 
and with other unions affiliated with the American Federation of 
Labor. 

Over the intervening years, according to the Latimer report, a 
number of plans of this type have been entered into and then later 
abandoned. 

Current regulations of the United States Department of Labor 
require the filing of a copy of a section 7 (b) (2) annual wage agree 
ment with the Department of Labor. A very recent inquiry of ours 
to the United States Department of Labor reveals that there are only 
five concerns in the United States which have agreements of this type 
on file which are currently in effect. 

We know that we are 1 of the 5 concerns. We have been unable to 
identify the other four. We know that we employ approximately 
7,000 people under the provisions of section 7 (b) (2), annual wage 
agreements, and it has been our understanding that we employ w ell 
over half of all of the employees employed in the United States under 
section 7 (b) (2) annual wage agreements. 

We have a working under agreements of this type at 
Austin, Minn.; Fremont, Nebr.; Fort Dodge, Iowa; Dallas, Tex.: 
Mitchell, S. Dak.; Los Angeles, Cc alif.; Birmingham, Ala.; Atlanta 
Ga.; Charlotte N. C.; and Winston-Salem, N.C. 

We feel, then, that any change in the provisions of section 7 (b) (2) 
will affect a very small number of employers, but will probably affect 
our company to a ereater extent than all of the other employers 
combined. We have stressed these facts to emphasize the extremely 
limited applicability of this section of the law in practice, and to 
demonstrate our standing among those affected. 

The Latimer report and other materials indicate that the principal 
reasons for there being so few employers undertaking the very sub 
stantial obligations of an annual wage agreement are that the guar- 
anty isa fixed one, coupled with the facts that section 7 (b) ( 2) has 
permitted very little flexibility and that there is no corresponding 
guaranty of raw materials or markets. 

From time to time changes in section 7 (b) (2) have been proposed, 
but until S. 662 it has been our experience that the proposed changes 
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have been in the direction of increasing the flexibility of the law 
rather than decreasing its flexibility, thus reducing the already lim 
ited incentive to employers to undertake such guaranties. 

We have pointed out that our industry has pee n characterized by 
violent seasonal fluctuations in volume. It still is. It is the farmer 
and not the packer who decides when livestock is going to be marketed. 
During certain seasons of the year, comparatively small numbers of 
livestock are brought to market. Under our plan, the workers handle 
the volume that is available and go home. They, nevertheless, receive 
a full week’s paycheck. 

Fortunately, the shorter weeks come in the late spring, summer, and 
early fall and are referred to as the “sunshine bonus.” We try to 
make up this money which has been paid for hours not worked during 
short weeks by employing the same employees for longer workweek- 
(up to 53 hours) when the livestock is available in large quantities 
at the market. 

Since the average guaranty is 38 hours a week, since workweeks of 
20 hours or less are not uncommon during the slack season, and since 
the slack season occupies more than half of the year, it is obvious that 
iong weeks are going to have to be worked if the employees are to work 
all of the hours which they have been guaranteed. 

In practice, it has never been possible for us to exactly match the 
hours worked with the hours guaranteed. In other words, it has been 
the experience of the company that each year a certain amount of 
money must be paid to employees because the company has not been 

ible to provide them with enough work to make the work match the 
guaranty. 

Since we have very little control over the volume of raw material 
in the slack period, our only opportunity to make up the short weeks 
is to work long weeks when sufficient volume of raw material is avail 
able. Any further restriction on the maximum number of hours that 
our employees can work without the payment of overtime is an added 
restriction on our ability to offest long weeks aginst short weeks, since, 
as we have pointed out, there are only a limited number of weeks in 
the year during which long weeks can be worked because of the lim 
ited duration of the heav y livestock marketing seasons. 

You have perhaps read that during our last fiscal year we were 
required to pay $590,000 to the employees at our Austin plant alone 
for hours not worked. This amounted to about 214 percent of our 
total payroll for this plant. We believe that this illustrs ates the very 
substantial character of an annual wage guaranty, and provides a 
reason why employers generally have not been willing to undertake 
such guaranties. 

It is our thought that it is not desirable to enact any legislation 
which further discourages employers from adopting annual wage 
guaranties. Section 6 (b) of S. 662 would discourage further adop- 
tion of such guaranties. It is our present thought that if the changes 
proposed by section 6 (b) of S. 662 are adopted, our company might 
be forced to abandon our annual wage program which has been in 
effect since 1933. 

We are confident that the proponents of this particular change 
would desire no such results. We have thought that the changes 
proposed in section 6 (b) of S. 662 might well have been advanced 
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inadvertently, and with the best of intentions. We appear to invite 
the committee’s attention to the probable adverse effects of this sec- 
tion upon the few currently operating plans. 

There may be some thought that there is substantial objection to the 
long days or long weeks on ‘the part of the union representatives of our 
employees. But our ¢ ompany has not been requested to negotiate any 
such changes. 

There may also be some thought that the practical operation of an 
annual wage program, such as ours, would result in some wage penalty 

to the employee. In this connection we would like to point out that 

during our last labor year (19: 54) the employees in our Austin plant 
wor ked an average week of 33.44 hours for which they received pay 
averaging approximately 33 percent more than the gross pay of the 
average meatpacking industry employee (who worked an average of 
41 hours per week). 

This is also approximately 42 percent more than the average weekly 
gross pay received by the average “total manufacturing” category 
employee (who worked an average of 39.7 hours per week). (Figures 
on average packing industry Saulivees and “total manufacturing” 

category employees were compiled from data published in March 1955 
issue of Monthly Labor Review, a publication of the United States 
Department of Labor, Bureau of Labor Statistics. ) 

Since section 6 (b) of S. 662 would be of no substantial benefit to 
employees affected by it, since it would be markedly detrimental to 
employers having guaranteed annual wage agreements of this type, 
and since it would largely eliminate the already limited incentives 
for employers to enter into agreements of this type, we respectfully 
urge that this section be eliminated from the bill, and that the present 
provisions of section 7 (b) (2) of the Fair Labor Standards Act be 
permitted to continue without change. 

This meeting takes on a little different course now. Our company 
is concerned about the changes in the Fair Labor Standards Act as it 
affects the Hormel guaranteed annual wage. 

1 am the personnel director for the company, and am also a di- 
rector of the company. I have been with the Hormel Co. for 38 
years. I have worked in most of the departments in the plant as a 
laborer, as foreman, and have been in charge of labor relations since 
1933. I have had direct supervision of all the phases in the applica- 
tion of our annual wage plan. I have negotiated with the various 
unions all of the contracts. IT feel that I know our personnel very 
well. 

Austin is a town of about 26,000. We are the only large employer 
in Austin. We have approximately 4.000 employees in this 1 plant. 
We kill and dress some 2 million head of livestock a year and fully 
process all of the products from it. 

An employer might feel that being the only large employer in : 
community provides an opportunity to control the labor market in : 
manner most advantageous to this business. Austin was fortunate 
in this respect. It happened along in 1931 the late J. C. Hormel was 
the man to whom the community and our employees looked for their 
security as he was the one large employ er in the city. 

Plant layoffs affected the community. He was concerned about it 
and set about prescribing a remedy. The packing business is very 
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seasonal. We are expected to provide a market for the farmers’ live 
-tock when they are ready to sell it. 
Therefore, beginning in late October on the first of November 
» have a rush season, particularly in the slaughtering and related 
departanente: which lasts until February. In February we have a 
short slack season, and then go into what we used to refer to as the 
*June rush,” which usually lasts until the fourth of July week, at 
which time we are again slack until the following October or 
November. 

From 1931 to 1933 Mr. Hormel experimented with two depart 
ments. They were paid on a 40-hour weekly basis and were assured 
that their average hours for the year would not exceed 40 hours. 
At that time our ‘employ ees were not organized; there was no written 
ugreement. 

In 1933 the experiment having proven satisfactory to Mr. Hormel 
and to the employees, the entire plant was put on a weekly basis. 
In November of 1933 the plant was organized into an independent 
union. There was objection to this weekly method of pay and the 
union asked that it be discontinued. But later that same year and 
in 1934 the employees again became interested in Mr. Hormel’s method 
of pay and department by department requested that they be per- 
mitted to work on a weekly basis rather than on an hourly basis. 
Before long the whole plant was back on a weekly basis, and they 
lave been ever since. 

The February slack season, which necessitated reducing the gangs. 
was an incentive for the employees to reconsider weekly pay, and I 
am sure that this particular reduction stimulated Mr. Hormel in 
his effort to provide job stabilization and dependable checks. The 
reduction in the summertime was not as severe. There were jobs 
to be had on the farm or construction work; but February provided 
no jobs at all. 

In 1938 the Fair Labor Standards Act was enacted. Mr. Hormel, 
the president of the union, and the business agent of the union were 
called to testify before the Senate committee. If the bill originally 
contemplated had become the law, we could not have continued our 
weekly pay because it did not allow an average workweek. To the 
best of my knowledge we were the only company operating on a 
weekly basis at that time. 

Section 7 (b) (2) was written into the Fair Labor Standards Act 
that allowed the flexibility necessary for us to continue the weekly 
pay, or as it is now referred to, the guaranteed annual wage. 

The annual wage plan must be the result of collective bargaining 
with a certified, bona fide union. The union at our plant is certified 
by the National Labor Relations Board as bona fide, and each em- 
ployee from his first day of employment is assured that he will not be 
laid off unless or until he has been given 52 weeks’ notice of such layoff. 

By careful planning we have ‘avoided giving such notice to any 
of our employees, with the exception of a small ¢ anning plant in St. 
Louis, Mo., which we were forced to discontinue in 1947. 

When this plant was discontinued, we complied fully with the pro- 
visions of the law. A good many of the employees in that particular 
plant were transferred upon their requests to other plants and branches 
of ours, and others were given their weekly pay until the 52-week 
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notice expired, which afforded them an opportunity while still on 
our payroll to find other work. 

During the war we hired replacements for the servicemen. We 
took the servicemen back into our organization when they were dis- 
charged and then avoided issuing 52-weeks’ notices in any case. 

Presently the law permits daily hours of 12 and 56 hours weekly 
without pen ilty; but by union negotiation our weekly hours are 
limited to 53 hours per week without penalty. In the early experi- 
mental years our company was fortunate in that we realized that 
weekly pay was an incentive to the employee to finish his work and 
take advantage of the time off. We realized unless there was some 
safeguard or some measure of the work performed, the people would 
be overworked on the basis of the amount we were paying them; and 
the suspicions of those people who were skeptical of w eekly pay in the 
beginning would be realized. 

But we established for each department an agreement of tonnage or 
units, as the case may be, to be produced for base pay. 

This plan now serves as an added earnings opportunity for our 
employees as well as a safegu: ard to weekly pay. Our first union was 
an independent union. In 1937 this independent union affiliated with 
the United Packinghouse Workers, CIO. It is known as local No. 9. 
The president of the union is Frank W. Schultz, located at Austin, 
Minn. 

In 1940 we negotiated an annual wage agreement with this union. 
The present agreement remains basically the same. Any subject re- 
garding the work or working conditions of an individual are subject 
to grievance; and as the grievance is processed through to arbitration, 
the arbitrator is not bound by strict interpretation of the contract 
but is bound only by what appears to him to be just, fair, and equitable. 

There is also a provision in the contract which identifies unusually 
long and irregular hours as a proper subject for grievance. I am 
happy to be able to say to you that I do not remember of a grievance 
ever being entered on the subject of unusu: lly long or ir regul: ar hours. 

As we ‘acquired other plants and branches, the advantages of the 
annual wage were extended to them. We now have the annual wage 
in our plants in Dallas, Tex.; Fort Dodge, Iowa: Mitchell, S. Dak.; 
and Austin, Minn.—all orgznized and under the UPWA-CIO. 

We have the annual wage in our plant at Fremont, Nebr., which is 
affiliated with the Amalgamated Meatecutters and Butcher Workmen 
of North America, A. F. L., and we have the annual wage plan in 
our branches in Birmingham, Ala.; Atlanta, Ga.; Charlotte, N. C.: 
Los Angeles, Calif.; Winston-Salem, N. C.—all of these, of course, 
organized and their unions certified as bona fide and in no case have 
we hada grievance regarding the long hours. 

Because of the reasonal nature of our business we need « ‘areful plan- 
ning on the part of management. We need the flexibility in the 
weekly and daily hours. It is regrettable that Mr. Hormel cannot 
be here to represent. his annual wage plan. I refer to it as his plan 
because those who knew him—employees and acquaintances—know 
that the annual wage as it now applies to approximately 7,000 people 
in our organization was Mr. Hormel’s idea of employment security. 
In fact, he became security-minded before security became the topic 
of the day. 
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| do not speak with any authority from our union. I do not know 
whether they are to be represented at these hearings or ‘not, but by 
) ng and close association with our employees I say without fear of 
ontradiction that our people are happy with the annual wage as it 
Show. 

We guarantee base pay of 35 times the applicable hourly rate. 
We talk about this guaranty, and we like to make this statement. 
lhe only guaranty we know of is the ability of management to man 
ve, coup led with the willingness of workers to work. If either 
fails, the guaranty fails. We point these things out to this com 
mittee because in our opinion it would be too bad if by oversight 
hour limitations were established that would make it impossible 
for us to operate under our present system. 

Senator McNamara. Thank you very much for coming here, sir 
That is a very fine statement, and I am sure it will be very helpful 
to the committee. 

Perhaps you have some questions, Senator Goldwater / 

Senator Gotpwater. I will say that I studied your plan with a 
creat deal of interest through the years. Our industry happens to 
have a guaranteed annual wage also. 

Mr. Suerman. Under section 7 (b) (2) ¢ 

Senator GoLtpwatrerR. No: we are not covered by that. 

Senator McNamara. Thanks again. Now we would like to heat 
from the American Butter Institute, Mr. Post. Mr. Post, I see 
you have a prepared statement which we have before us. I would 


like you to be seated and proceed in your own manner. 


STATEMENT OF J. W. POST, AMERICAN BUTTER INSTITUTE 
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Mr. Posr. I would like to summarize this, Mr. 
some departure from the brief. 

Senator McNamara. Would you like to have all of the statement 
printed in the record ¢ 

Mr. Posr. Yes, sir; the part which the reporter notices is not there 
will be satisfactory. ‘ 

My name is J. W. Post. [am representative of the joint committee 
of the American Butter Institute and the National Creameries Asso- 
ciation, The joint committee is composed of the two organizations. 

The American Butter Institute is composed of processors, both 
cooperative and private, with membership in 43 States. The Na- 
tional Creameries Association 1s composed of some 950 dairy proe- 
essing plants, both cooperative and private, located in the States of 
Wisconsin, Minnesota, North and South Dakota, Lowa, Kansas, and 
Nebraska. Taken together, these two organizations process and 
distribute most of the creamery butter produced in the United States. 

The Institute of American Poultry Industries is a national non 
profit trade organization of poultry ‘and ege processors and related 
indaennin consisting of nearly 2,000 headquarter and branch com- 
panies in 48 Ste ites and Canada. The membe rship of this ethan 
organization process and distribute most of the poultry and eggs 
produced in the United States. 

My personal qualifications for discussing with you the reasons 
why this legislation is urgently needed are supported by nearly 40 
vears’ experience in this industry. Over 20 years of this experience 
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have been in the capacity of general manager of cream and milk 
procurement for all of Armour & Co.’s creameries and cheese 
factories. 

I will take up first the reasons why the amendment to the Fai: 
Labor Standards Act—S. 1487—is at this time so necessary and 
urgent. 

In asking that the Congress settle the question of who is an inde 
pendent contractor and who is an employee under the Fair Labor 
Standards Act, it is not our purpose of proposing that those individ 
uals in this industry who are now under the coverage of this act be 
removed from the act’s protection. 

Weare merely asking that the status of some 20,000 individuals who, 
since the enactment of the Fair Labor Standards Act and some 40) 
years before, have been regarded by this industry and by themselves as 
independent contractor buyers and/or haulers of cream or milk 
and/or eggs and poultry, be determined. 

These buy ers for the most part are operating an established busi- 
ness in an agricultural community. They furnish a market and/or 
transportation to their former customers for cream or milk and/or 
eggs and poultry. The may either be proprietors of a general mer- 
chandising store, a wholesale poultry and egg dealer, a ‘hi atchery, 0 
a store catering to farmers’ needs in feed, farm supplies, Saeaak 


remedies, fertilizer, a grocery store, a locker plant; or they are, in 
some instances, individuals ‘who may have part-time interests in 
some remunerative enterprise and w ish to utilize their rem: Lining time 
in another endeavor such as buying cream and/or eggs and poultry : 


r they may contract to furnish transportation for hauling cream, 
ili poultry, or eggs to the best manufacturers’ market they select 

In each of these capacities they have local identity that establishes 
them as a market and/or transportation carrier for cream, milk, 
and/or poultry and eggs, the same as does any other broker or carrier. 
They have many opportunities to outlet such products to a wide 

variety of processors who will buy such raw agricultural commodities 
ata market price based on delivered weights ‘and grades at the proc- 
essing plant. 

Such independent buyers, carriers, brokers or merchants, as such 
terms may be synonymous by use, are numerous in the dairy and poul- 
try business throughout the United States, and particularly in the 
Middle West, serving an estimated 800,000 producers with a ready 
market for their cream alone, and many million more for milk, poul- 
try, and eggs. 

The status of such individuals is being rendered a greater un- 
certainty than existed in the first 15 years since the enactment of the 
Fair Labor Standards Act. For some unaccountable reason this un- 
certainty has been created by regional office activity in the Wage and 
Hour Division out of Minneapolis, Kansas City, Chicago, Cleveland, 
and Dallas. Examples are: Independent contractor buyers of cream, 
poultry, and eggs—and independent contract haulers in the daily 
and other industries in Minnesota, South Dakota, Kansas, Arkansas, 
Texas, Kentucky, Indiana, Ohio, and possibly other States, where 
the wage and hour regional offices have begun action against certain 
manufacturers to whom such independent buyer individuals sell 
and/or haul dairy and poultry raw commodities that they have pur- 
chased from the producer. 
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I would like to call the subeommittee’s attention to a very pertinent 
short news item that appeared last year in the Louisville (Ky.) 
Courier-Journal : 

The State agricultural commissioner, Ben Adams, will go to Washington to- 
morrow to protest against the application of the Fair Labor Standards Act to 
cream-buying stations. Adams said that “Under new interpretation of the 
law, operators of all cream stations, including small ones at the country re 
ceiving points, must be considered employees and guaranteed a minimum wage 
rhis will result in the closing of small cream buying stations operated part time 
by housewives or in conjunction with other businesses.” The commissioner 
estimated the loss of these stations would deprive about 50,000 Kentucky farmers 
of a market for dairy products. 

Mr. Vinson, who just testified, elaborated on that point of view. 
There are now—and I would like to emphasize this particular para- 
graph because I think that it will appeal to any reasonable-minded 
person that it is not the way people like to do business—four contflict- 
ing wage-hour interpretations of an “employee,” all of which have 
been obtained by oral personal contact with various wage-hour repre- 
sentatives. This confusion is growing out of the inadequi icy of the 
employee definition in the act, which states in section 3, paragraph (e ) 
that “*Employee’ includes any individual employed by an employer. 

I think I am not being facetious when 1 say that not only the 
industry does not understand it, but neither does the W age and Hour 
Division because I have had quite a few very pleasant conferences 
with them and they have tried to be cooperative; but neither they nor 
is know how to cooperate. 

The same individuals just referred to are regarded as self-employed 
independent contractors under the Social Security Act through Public 
Law 642 (formerly the Gearhart resolution). “The National Labor 
Relations Board supplied the common-law definition of an employee 
in 1948 (case No. 76, NLRB 384). 

There is no reason supported by facts or court decisions for holding 
such independent buyers or haulers to be employees under the Fair 
Labor Standards Act, since they are not subject to control of the com- 
pany to whom they sell; and, furthermore, they are not controllable, 
because they are not dependent upon any manufacturer. 

The buying or hauling services they render are of primary benefit to 
themselves and to the cream, poultry, and egg producers whom they 
serve. The manufacturer to whom they sell is merely their market for 
dairy and poultry products they buy, and not their employer, who 
would have no way of controlling their activity in the manner required 
by the Fair Labor Standards Act. 

The proposed amendment is based upon the language of the Gear- 
hart amendment to the Social Security Act, passed over President 
Truman’s veto in 1948 (Public Law 642, 80th Cong.). 

Any attempt to apply the terms of the Fair Labor Standards Act to 
these unsupervised individuals, located remote from the manufactur- 
ers’ place of business, would result in unfairness, confusion, and confis- 
cation of some businesses because of the impossibility of enforcing the 
terms of the act administratively. 

The manufacturers to whom such buyers sell, or carriers haul, their 
dairy and poultry products have no way of controlling, and no right 
to control, such buyers or carriers as to the requirements of the Fair 
Labor Standards Act; and if the independent contractor were held to 
be an employee, many such buyers would be forced to discontinue 
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furnishing the farmer a market or transportation for his cream, milk, 
poultry, and eggs, since the manufacturer purchasing such product 
from the contractor could not afford to risk violating an administrative 
interpretation of the law. 

I might add there that this is a dilemma which, with recent activity 
of the Wage and Hour Division, has all the industry very much 
worried and concerned. 

Since the Wage and Hour Division within themselves are confused, 
then the enforcement of the present employee definition of the act 
presents a situation of government by men rather than government by 
law. Industry could follow a definite yardstick or a definite law if 
it were administratively and economically possible to comply with 
- ha yardstick and still stay in business. 

Under the present circumstances industry could not protect itself 
from inadvertently violating the law o r buiding up a contingent lia- 
bility if such independent buyers or iantleen were held to be employees. 
This turns out to mean that at the present time the “total situation”— 
using the Wage-Hour Division obscure term that I have not yet had 
a satisfactory ‘exp: ination of—looks different to the Wage-Hour Ad- 
ministrator than to the wage-hour solicitor, and even to the regional 
wage-hour representatives: and it looks still different to the creamery 
man who has been checked by some wage-hour inspector who viewed 
the total situation in a different light, as represented by the examples 
referred to above. 

The Congress should give the industry some recourse to this prob- 
lem through legislation, since the Wage-Hour Administrator has so 
far been unable to adopt a workable ruling that does not wpset histori- 
cal practice, and at the same time is not in conflict with the law as it is 
now ambiguously worded on this subject of employee definition. 

The reference just made to the industry’s historical practice will 
have important significance to the understanding of this independent 
contractor usage in the dairy and poultry industry. To provide this 
‘oe essary understanding there is being added as an appendage to this 

brief an explanation, with illustrations, of how independent. contr ac- 
tor buyers and haulers function in the marketing of the farmers’ cream, 
milk, poultry, and eggs. 

It is believed that the following amendment to the Fair Labor 
Standards Act—S. 1437—will clarify the definition of “employee,” 
the same as it did for the Social Security Act in Public Law 642, 80th 
Congress. This amendment is Senate bill 1437, and reads as follows: 
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Be it enacted by the Senate and House of Representatives of the United States 
in Congress assembled, That section 2083 (e) of title 29, United States Code, be 
amended by inserting before the period at the end thereof the following, “, but 
such term does not include (1) any individual who, under the usual common-law 
rules applicable in determining the employer-employee relationship, has the 
status of an independent contractor, or, (2) any individual who is not an em- 
ployee under such common-law rules.” 

In discussing the next legislative need, represented by Senate bill 
| 147—defining an outside buy er of cream, milk, poultry, and eggs— 
it should be understood that this bill is another necessary amendment 
to the Fair Labor Standards Act in order to clarify for the industry 
the meaning of section 13 (b) (5) of the act. 

The intent of the overtime exemption for employees handling raw 
agricultural commodities in the form of cream, milk, poultry, and 
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eggs is not properly defined in the wording in section 13 (b) (5) of 
the act; and because the act does not require the teen to 
define an outside buyer, there has resulted considerable confusion 
between various regional offices of the Wage and Hour Division and 
various industry members, each of whom has had different interpre 
tations. 

It should be understood that the outside buyer exemption applies to 
employees whom various creameries and/or poultry and egg proces 
sors employ to represent them in an area where extensive purchases 
of cream, poultry, or eggs are possible, or appears to justify the man 
ufacturer to profitably purchase cream, milk, poultry, and eggs away 
from the processing plant. These outside buyer employees of a manu- 
facturer are not as common today as they were a few years back and 
in the early days of this industry, because independent contractors 
have taken over that intermediate marketing function and are able to 
render this service more economically for the farmer. 

I might add that that is natural because they can diversify their 
interest in serving the farmer while the market or the creamery or 
the poultry processor only has one partic ular interest. 

Employee buyers located away from or outside of the manufacturer's 
principal place of business have been considered since the opening 
of the century as outside buyers of cream, milk, poultry, and eggs, 
along with farm route buyers and others whose job it is to solicit 
business from the sources from which supplies of cream, milk, poultry, 
und eges are available. 

The overtime exemption is necessary in connection with such an 
agricultural marketing service as provided by an outside buyer because 
of the inability of the employer to regulate employee hours needed for 
such marketing serv ice. This service has to be performed in the best 
manner to please the farmer and to cater to his needs because of the 
seasons, Weather, and other unpredictable conditions that are caused 
by handling a perishable or live agricultural commodity. State laws 
have always licensed the outside buying stations separately from the 
manufacturing establishme nts remotely located, 

The term “outside buyer” has been customarily used in the dairy 
and poultry industries When speaking of the purchase of the raw 
materials through company-controlled stations away from the process- 
ing plant, as contrasted with the term “inside buyer,” which is used 
when speaking of the purchase of the raw materials at the processing 
plant. 

There are several methods of buying away from the pony 
plant, <n all of them should be covered “by the term “outside buyer. 
They are as follows: 

(1) There is the man who travels in a passenger car from locality 
to locality and/or from farm to farm, soliciting farmers and/or con- 
—s with independent contractor buyers to sell to. 

2) There is the employee driver buyer who drives a truck to the 
inane s door and makes the purchase from the farmer. 

(3) There is the employee buyer who runs a buying station located 
away from the processing plant, to whom farmers sell the commodities. 

(4) There is the man who combines two or more of the above methods 
of buying. 
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(5) There are a greater number of independent contract buyers 
than the above employ ee buyers. These independent outside buyers 
have never been considered as covered by the act. 

Because of this, they should not be confused with outside employee 
buyers or haulers. 

Individuals who buy poultry, eggs, cream, or milk in their raw or 


=e" 
natural state, and whose work is performed away from the processing 
plant, have traditionally been considered as outside buyers. They 


are regularly engaged in soliciting the sale of, contracting to purchase, 
or purchasing poultry, eggs, cream, or milk, or in activities incidental 
thereto or in some combination of such activities, either at the farmer’s 
door or at a buying station located away from the processing plant, or 
both. 

All of these buying activities are subject to the same conditions of 
inclment weather, distance from market, and the various duties of 
the farmer on his farm which may delay the marketing of these 
perishable products. It was in recognition of these conditions that 
Congress granted this exemption. 

Since Congress did not define outside buyer, or grant authority to 
the Administrator to define that term, Congress apparently intended 
to give this language the meaning which it traditionally has in the 
industry. 

It is believed that the following amendment to the Fair Labor 
Standards Act will clarify the definition of who is “an outside buyer 
of poultry, eggs, cream, or milk.” This amendment is Senate bill 1447, 
and reads as follows: 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress Assembled, That section 13 (b) of the Fair Labor Stand- 
ards Act of 1938, as amended (29 U.S. C. 213 (b)) is amended by adding at the 
end thereof the following new sentence: “An ‘outside buyer of poultry, eggs, 
cream, or milk in their raw or natural state’ means any employee (1) who is 
engaged in buying or soliciting or contracting to buy, or in work incidental to 
and in conjunction with buying, soliciting, or contracting to buy, poultry, eggs, 
cream, or milk in their raw or natural state; and (2) who is performing such 
activities away from the plant in which the resulting purchases of these agricul- 
tural commodities are to be processed.” 


EXPLORING THE QUESTION OF WHETHER INDEPENDENT BU YERS OF CREAM, 
OR POULTRY OR EGGS ARE “INDEPENDENT CONTRACTORS’ OR, “EMPLOYEES” 
OF THE COMPANY RECEIVING THE PRODUCT THEY PURCHASE 


The buying of farm-separated cream and/or poultry and eggs from 
independent buyers, who provide farmers a nearby market for perish- 
able farm products, originated before the opening of this century. 
Today, approximately 20,000 such buyers remain, to provide the 
farmer with a nearby noe for cream, poultry, and eggs, which are 
sold every week in the yea 

The farmer sells to this cash market because the buyer is a known 
local man or woman, and has gained the farmer’s confidence. The 
rarmer does not sell to the manufacturing-processing plant, which is 
a stranger to him, and located at a remote distance from the farmer’s 
market. Because of the capital investment involved, processing in 
any form cannot take place } in these concentration buying points, and 
therefore they are not an integral part of the processing operation. 

Buyers have established a buying business in their rural community, 
or have been induced to do so by some processor for over 60 years. 
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fhe inducement is that of providing the nearby farmer with a cash 
market for his cream, poultry or eggs throughout the year. The 
buyer’s other business is materially benefited b y selling to the farmer, 
feed, veterinary supplies, groceries, chicks and many other farm and 
consumer items. 

Sixty or more years of custom have shown that the primary benefit 
for which the buying station is established accrues primarily to the 
buyer. He controls the business. If the buyer does not like his outlet 
Lo the processor, contract or no contract, he hi as many opportunities 
from other processors who stand willing and able to t: ike the products 

that he buys from the farmer at as advant: ageous a price and other 
nducements as he had before—maybe better. The fact that the buyer 

may be furnished some equipment and supplies as an inducement for 
selling his raw, agricultural commodities to a processor, has no more 
employee significance than exists when an ice cream company provides 
the dispenser dealer with cabinets and many other similar merchan- 
dising aids, customary between manufacturers and dealers. 

There is no w ay for a creamery, or poultry and egg processing plant 
to exercise control over an independent buyer or his employees, miles 
remote from any supervision, except as the buyer may be hired as an 
employee with the company exercising control over location, method 
Wor ktime, and other employment practices. 

There is no way for the company to control the hours that the inde- 
pendent buyer works, or that any of his employees may work. In most 
cases the buyer has other lines of business where his time and that of 
iis help may be spasmodically devoted to the buying of cream and/or 

poultry, and eggs; and this service can exist simultaneously while 
waiting on the farmer in connection with his other lines of business. 

If the processor was held to be the independent buyer’s employer, 

it would be impossible for the processor to avoid violating such other 
prohibited acts as the child labor provisions of the Wage and Hour 
Act, due to the long-standing habit of many buyers giving their own 
children or those of neighbors, light employment during school vaca- 
tion and after school—w: ashing cream cans, assembling egg cases, and 
servicing the farmer, and other light work in connection with buying 
cream, poultr: y, and eggs ‘from the far mer, 

It is economically impossible to pay 75 cents an hour at most buying 
stations, where 80 percent of the volume is sold 2 days a week; and if 
the buyer is available, he services his straggling customers the other 
| days in the week. It is impossible to determine which of the buyer’s 
worktime hours are devoted to buying and which of the time is devoted 
to his other lines of business as an independent merchant. 

It is not possible to designate the hours devoted to just sitting 
around the stove playing checkers or just sitting, during the 4-day 
light volume portion of the week. The buyer might choose to go to ° 
the ballgame, or go fishing, or tend to some farm business in which 
ie may be interested; and he goes to, and leaves work, as he pleases, 
assigning substitutes or not, as his judgment dictates, and without the 
know ledge of any processor. 

The buyer exercises the same availability to his customers as any 
elf- employed person would, and no company that sells him merchan- 
aise, or buys merchandise from him, could exercise any control as 


alled for in fhe Wage and Hour Act, from an employer towards his 
employee. 
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It is true that a buying station of cream, poultry and eggs is of 
benefit also to both the farmer and processor, as well as the buyer; how- 
ever the farmer has many markets and is not solely dependent on any 
one buyer. Processors have other sources of procurement that are 
available, such as the farmer shipping direct, or delivering to the 
processor’s door, or including other merchants to buy cream, “poultry 
or eggs and sell them to one or several processors ; (this is limited by 
competition, since there are more buyers in most communities than 
there is volume of cream, poultry, and eggs suflicient to support these 
buyers without having other sources of income). 

This fact bears out the above statement that the buying of cream, 
poultry and eggs creates a benefit that accrues primarily to the buyer, 
as it helps his other business: otherwise his income, in most cases’ (in 
buying cream, poultry and eggs exclusively) would not be great enough 
to maintain a livelihood. This is another reason why the processor 
must maintain independent contractor buyers. 

Should the Wage and Hour Division, after 17 vears of administrat- 
ing the Wage and Hour Act, abruptly take an arbitrary position that 
aun independent contractor-buyer is an “employee” and all of his em- 
ployees are “employees” of the company that buys his cre: um, poultry 
and eggs, it would result in a confise ation of a lot of buvers’ businesses, 
and many processors of cream, poultry and eggs could not afford to 
operate. Their costs would either be prohibitive or volume insufficient 
to operate, and many farmers would lose a nearby cash market. 

The amount of margin, commission or price that the processor pays 
the independent buyer for the cream, pouitry and eggs received cannot 
be calculated on the basis of the time that the buyer spends maintaining 
an available market along with the needs of the buye rs other business. 

The measure of value that a buyer has to a processor is only in pro- 
portion to the volume and quality of the raw dairy and poultry prod- 
ucts received by the processor for manufacturing into a consumer 
item—butter, dressed poultry, candled carton eggs, or liquid or dried 
eggs. The buyer who renders superior service to his farmer customers 
naturally enjovs more volume, and thus more revenue than a poor 
buyer. This opportunity for gain, or fear of loss, again distinguishes 
an independent buyer from an employee. 

The question of whether a buyer is an independent contractor or an 
employee must be determined on what best serves the public that is 
involved in the transaction or benefit. There are many buyers who 
maintain a market for nearby farmers’ cream, poultry and eggs in 
connection with their other business, and sell the raw farm products 
to the many processors with whom they have established the best 
arrangements. 

For such buyers to be assisted by the processors’ field superintendents 
‘in being taught how to comply with State laws, in testing and weigh- 
ing butterfat accurately, complying with Federal and State laws on 
erading and sanitation requirements, by no means denotes control. 

If such control were possible, the accuracy of weighing, and btterfat 
testing, and the accuracy of grading and sanitation requirements 
would still not be one of the major problems of the dairy and poultry 
industry, which calls for regular inspection by State health, or Depart- 
ment of Agriculture authorities, to whom the buyer alone is respon- 
sible, through the licensing provision of State laws. 
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Control, if it were possible, would have alre acy solved these prob 
lems, since any manager can control employees who depend upon him. 
The independent buyer need not depend upon any single processor, 
and therefore would ignore any attempt at control, if he were to be 
considered an employee of the company to which he sells his cream, 
poultry, and eggs. 

How cana buyer of cream, poultry, and eggs - valued in the hours 
which may be devoted to buying, by himself or by someone else he 
-elects, when the only benefit the processor derives from such service 
is in the volume and quality of the cream (butterfat) or poultry and 
eggs that are sold to the processor! The buyer performs no function 
for the processor's benefit that is incidental to the processor’s principal 
business—manufacturing and processing cream, poultry, and eggs 
from their raw or natural state into a consumer package. 

The typical buyer, on 1 of his 4 slack days, at his place of business, 
may have 3 average cream customers per day who sell him a total 
of 100 pounds of cream, testing 32 2 percent fat, which is 32 pounds 
of butterfat. The processor's buying price allows him 5 cents per 
pound of butterfat, if he tests, weighs, and grades accurately, which 
is all of the cost that can be absorbed between the farmer's price and 
the consumer price, on account of competitive conditions. This 5 cents 
amounts to 81.60. 

He might have been in his place of business 9 hours that day, during 
which time other customers of his came in to purchase feed, groceries. 
poultry remedies, sell hides, and transact other business. 

The actual time he devoted to his three customers that sold cream, 
for which the processor could afford to pay him $1.60, amounted 
less than an hour, but he was on hand in his store 9 hours for other 
customers who wanted to buy or sell commodities, in which the pro 
cessor had no interest whatsover. 

How, if this buyer is an employee, can the company determine the 
number of hours the buyer or his employees devoted to the buying 
of cream, or poultry, or eggs, miles away from supervision? It is 
not possible to calibrate the buying services in the element of time, 
unless a specified amount of time is allotted to each purchase, and 
that would amount to about an average of 15 minutes, which is servie- 
ing the farmer and not the processor. 

This is another example to show that it is not possible to declare a 
buyer of cream, poultry, and eggs an employee unless his entire time 
is devoted solely to the company’s interest: that he is controllable as 
to methods of service and as to time spent on premises that the 
company controls; that licenses, telephones, utilities, taxes, and other 
indices are in the company’s name and usage under company control. 

Regardless of what the Wage and Hour Division may rule on 

. buyer being an employee instead of an inde ‘pendent contractor, it 
: impossible and impractical to handle the majority of buyers as 
employees. The long-standing practice of buying cream, poultry, 
and eggs through remote buying station locations, in connection with 
other business, would be disr upte ed or destroyed. 

Many processors would have to close their doors because they 
could not afford to pay 75 cents per hour for hours that the inde- 
pendent buyer was available, which the processor was unable to deter- 
mine or control because of the buyer’s other interests, which are of 
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no benefit to the processor. It is impossible to control buyers. They 
consider themselves independent, because of the demands of their 
other business operations that are unrelated to the processor of cream, 
poultry, and eggs; and on the question of violating the child-labor 
provisions of the W age and Hour Act, if the processor was considered 
the employer, he w ould have no w ay of protecting himself from the 
responsibility of an employer miles away from numerous buyers. 

For reasons already outlined, the record-keeping provisions of the 
Wage and Hour Act could not be maintained to any degree of ac- 
curacy. Since most of these buyers are self-employed, it would not 
be possible to arrive at social-security and State unemploy ment taxes, 
and tax withholding deductions, inasmuch as some of the price paid 
the buyer of cream, , poultry, and eggs includes costs other than per- 
sonal services of receiving, weighing and testing the product, the cost 
for which is absorbed by the independent buyer in connection with 
his other business. 

The following obligations rest upon any employer in connection 
with an employee if cream station buyers are held to be employees. 
These obligations and requirements would make it economically im- 
possible to operate cream stations as the industry has known them in 
the centralizer business for over 60 years. Here they are. 

1. 75 cents an hour minimum for all hours available for buying, 
which includes any employee of the buyer An employer is liable for 
violations 2 years back. The impossibility of establishing how much 
time is buying and how much is expenses or other activities is the 
question that cannot be determined. 

Overtime at $1.125 for all hours permitted to be available for 
buying over 40 in the week. Other liabilities are the same as in pre- 
oe paragraph. 

The child-labor provisions mean that the buyer’s child under 16 
vould not help his parents if his parents were employees of the com- 
pany. Nor can one under 18 work on, or in connection with, a truck- 
ing operation in the procurement of the raw material from the farmer. 

4. Some part of income would be subject to deducting social security 
taxes at 2 percent, with further graduation upward possible. Aso, 
some amount as company expense; but how much ? 

The company would stand the expense of unemployment taxes, 
i same as on any other employee. 

The company would be subject to workmen’s compensation taxes 
fee reports, 1n connection with State laws in each State, governing 
occupational disability. 

The company would have to withhold, for income-tax purposes, 
an amount that could not be determined that represents personal in- 
come and not covering expenses. 

The company would be exposed to the same company liability 
a property-damage risk that apply in any controlled organization 
where employees represent an employer. 

Certain State laws such as limited hours for women and children 
would prevail, also health and welfare requirements. 

10. Subject to union pressure under the Taft-Hartley Act. 

For an independent contractor-buyer to be construed as an employee 
by any regulatory interpretation, the alleged employee should be con- 
trollable. A regulation that upsets an industr y custom of long stand- 
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ing, Which in itself is not injurious to public welfare, and which could 
result in the confiscation of property rights or undue hardship on the 
part of the farmer as well as the buyer and processor cannot be en- 
forceable. 

This brief is intended to point out the literal independent status of 
most buyers of cream and/or poultry and eggs, based on over 60 years 
of custom and practice, in connection with buying of cream and/or 
poultry and eggs, remote from the processor’s or manufacturer's place 
of business, and remote from any form of supervision or any possibil- 
ity of control as called for by the Wage and Hour Act in the Pro- 
hibited Acts, section 15. 

We welcome and appreciate the opportunity of being heard and 
lope that the Congress will bring some relief to our dilemma. 

Senator McNamara. Thanks for your fine testimony. Thanks also 
for coming here and for your fine presentation, as 1 am sure it will 
be most helpful. 

Do you have any questions, Senator Goldwater ? 

Senator Gotpwater. I have two on a subject which we have touched 
on today. Will this S. 1437, which we call the Capehart-Curtis 
amendment, remove protection from any person in the dairy and 
poultry industries now under coverage by Wage-Hour ? 

Mr. Post. No, sir; it will not. 

Senator Gotpwater. How long has the status of these individuals 
been questioned by Wage-Hour? 

Mr. Post. It has become apparent at a gradually increasing rate in 
the last 2 or 3 years. So far none of the cases has gone as far as any 
court decision, with one exception, I should say. 

Senator Gotpwater. That is all I have, Mr. Chairman. 

Senator McNamara. Thanks again for your fine testimony. 

Senator Gotpwater. Mr. Chairman, it is necessary that I leave. 
Before I go, I would like to ask consent to have inserted in the record 
at the proper place, at the request of Mr. William Small, of the Tucson 
Citizen, a communication from the American Newspaper Publishers 
Association. 

Senator McNamara. Without objection, that will be inserted at 
this point in the record. 

(The communication is as follows :) 


{American Newspaper Publishers Association, New York 17, N. Y. 


, Circulation Bulletin 
No. 14, April 20, 1955] 


LEHMAN BILL WouLpD ELIMINATE EXEMPTION FOR NEWSPAPERBOYS IN WaAGE-HourR 
ACT 


ANPA OPPOSES BILLS TO PUT NEWSPAPERS UNDER WAGE-HOUR LAW 


If bill S. 662, by Senator Lehman, of New York, introduced for himself and 
five other Senators should become a law the exemption now written into the Fair 
Labor Standards Act (wage-hour law) for newpaperboys would be eliminated. 
The wage and hour law now exempts from section 6 (minimum wages), section 
7 (maximum hours) and section 12 (child-labor provisions) “any employee en- 
gaged in the delivery of newspapers to the consumer.” Senator Lehman pro- 
poses elimination of. this exemption in bill S. 662, on which hearings started 
April 14. 

ANPA has protested to Senate Labor Subcommittee Chairman Douglas, of 
Illinois, against any elimination of or change in the present newspaperboy 
exemption. 

ANPA has expressed opposition to bill S. 770, by Senator Murray, of Montana, 
as well as to bill S. 662, to the chairman of the Senate Labor Subcommittee which 
is holding hearings on various amendments to the wage-hour law. 
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Members of Senate Labor Subcommittee are Senators Douglas, of Illinois, 
chairman; Neely, of West Virginia, Kennedy, of Massachusetts, Smith, of New 
Jersey, and Goldwater, of Arizona. 

Cosponsors of bill S. 662 are Senators Lehman, of New York: Green, of Rhode 
Island; Kilgore, of West Virginia; Neely, of West Virginia; McNamara, of 
Michigan, and Pastore, of Rhode Island. 

A second letter, giving ANPA position to Senator Douglas, of Illinois,, chair- 
man of the subcommittee, follows: 

“APRIL 18, 1955. 
“Hon. Pau H. DovcGras, 
“United States Senate, Washington, D. C. 

“DEAR SENATOR DouGLas: I wrote you April 14 about position of American 
Newspaper Publishers Association in connection with any proposal to restrict 
or change the exemption now written into the Fair Labor Standards Act for 
Newspaperboys. I mentioned particularly bill S. 770, by Senator Murray, of 
Montana. 

“The exemption now written into the Fair Labor Standards Act, section 13, 
is to the effect that the provisions of section 6 (minimum wages), section 7 
(maximum hours), and section 12 (child labor) do not apply with respect to 
any employee engaged in the delivery of newspapers to consumers. 

“Although the position of the ANPA was made clear in my letter to you of 
April 14 that we are opposed to any change in the present provision exempting 
newspaperboys, I am writing at this time particularly to protest against bill 
S. 662, by Senator Lehman, of New York, introduced for himself and five other 
Senators, which completely eliminates the exemption for the newspaperboys. 
The five others are Senators Green, of Rhode Island; Kilgore, of West Virginia ; 
Neely, of West Virginia; McNamara, of Michigan; Pastore, of Rhode Island. 

“T am sure you will agree with me in these days when stories of juvenile de- 
linquency are causing all of us grave concern that the boys who work a few 
hours each day outside of school hours learn the lessons of self-respect, respon- 
sibility, thrift, and the value of an honest dollar. These boys stand out as an ex- 
ample. Much juvenile delinquency can be laid at the door of too much idle time 
and too little responsible occupation. 

“It is our sincere hope that the Senate Labor Subcommittee considering these 
bills to amend the Fair Labor Standards Act will agree with the position of the 
ANPA that the exemption in section 13 (d) for the newspaperboys should be 
retained. 

“Sincerely yours, 
“CRANSTON WILLIAMS, 
“General Manager.” 


Senator McNamara. The National Milk Producers Federation, Mr. 
Garstang. I see you have a prepared statement. We will be glad 
to have you be seated and proceed in your own manner. If you have 
an associate, will you identify him for the record ? 

Mr. Garstane. William C. Eckles. general manager, Food Prod- 
ucts Co., Fond du Lac, Wis. 


STATEMENT OF M. R. GARSTANG, GENERAL COUNSEL, NATIONAL 
MILK PRODUCERS FEDERATION, ACCOMPANIED BY WILLIAM C. 
ECKLES, GENERAL MANAGER, FOOD PRODUCTS CO. 


Mr. Garstane. Mr. Chairman, since our prepared statement will be 
incorporated in the record, as I understand- 

Senator McNamara, It will be, sir. 

Mr. GarstanG. I merely just make a few comments here and will 
take very little time. 

First I would like to endorse the Capehart bill, S. 1437, which would 
define independent contractors and prevent the application of the 
wage-hour law to independent contractors. 
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I would like to read into the record at this point our resolution 
which is two short paragraphs. I think it very clearly states the 
position of the milk producers on this general problem. 


Any attempts to narrow the present scope of agricultural exemptions relating 
to maximum-hour and minimum-wage provisions of the Fair Labor Standards 
\ct will meet with our strong opposition. In order to strengthen and clarify 
the present exemptions relating to the first processing of milk and its products, 
we urge the enactment of legislation and the promulgation of regulations which 
will define the first processing of milk, buttermilk, whey, skim milk, or cream, 
to include all operations prior to, including and through the completion of such 
tirst processing, whether performed at the same or different times, or in one 
or more places, or by one or more employers. 

We request that such exemption be made applicable to all employees, employed 
at a place or plant where first processing operations are a major function. We 
will support an amendment which will clarify the definition of employee by 
providing that such term does not include any individual who under usual com 
inon-law rules has the status of an independent contractor. : 

Furthermore, an exception should be provided for all outside employees such 
as fieldmen and testers. 

The problems of our members in relation to wage and hours are 
not so much connected with the big issues as they are with the sort of 
fringe issues that, while relatively unimportant in relation to the total 
number of employees, nevertheless cause a continual friction and ag 
eravation, and create an ill-will between labor and agriculture that 
does not need to exist. 

We think in several places rather simple amendments to the law 
would make it much more practical, and much more workable, with 
out sacrificing really any of the principles or objectives of labor or 
agriculture, either. 

That is the point that we are presenting here. One of them being 
ras ag independent contractor proposition; but one that causes 

s possibly more trouble than any other is this question of first 
aia essing. 

We have had situations arise where the receiving of milk and the 
churning of butter and the printing and putting it in packages and 
all of that, if it is one continuous operation, the Wage and Hour Ad- 
ministrator says, “Well, that is all first processing, until you con 
plete it all the way through.” 

But if you churn the butter and put it in storage, and then later on 
you package it as the trade needs it, so it is freshly packaged when it 
moves out, then they question the second operation and say, “That is 
no longer first processing. 

We have the same thing where milk-receiving stations out in the 
country assemble milk and get it all together and cool it and combine 
it and then they put it in bulk tanks and ship it to the plant which 
does the completing of the operation, They say that the plants out 
in the countr y are not a part of the first proc essing. 

So you have a rather illogical situation where you have all of your 
farm area which is exempt from the wage- and-hour law, and here 
you have your main processing plant back over on this side, which is 
exempt from the wage-and- hour provisions, and then you have a 
receiving station in between the two, which they say is not exempt. 

It just causes continual strife and continual ill will toward the 
labor program, which is wholly unnecessary. The amendment we 
have suggested would simply say that for the purposes of section 7 (c), 
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the first processing exemption as related to milk, would go all the way 

through from the farm until a completion of the first processing. 
It is a perishable product and you can’t really control your hours 

very effectively on it. When milk comes in, it has to be processed 

that day. It doesn’t make any difference if it is quitting time or not, 

if there is milk out there, it just has to go on through. 

So you have got to have some flexibility and some leeway with 


respect to the maximum hours, and that should extend all the way 
through until the first processing is completed. 


That is about all we are asking for here. Mr. Eckles will suggest 
one other amendment that we think, along the same line, would just 
make it more practical and workable, and remove some of the little 
frictions which only seem to cause ill will. 


The same thing comes up in connection with outside employees. 
There are several provisions in the law wherein Congress has recog- 
nized that employees who are away from the shop and over whose 
hours you don’t have control should be exempt. But one particular 
group is spelled out as exempt, and another group is spelled out as 
exempt, and then in between you have a continual wrangle as to what 
the situation is there. 


We don’t see why just a simple exemption of the employees who are 
outside employees and over whose hours you don’t have adequate 


control, should not be exempted and get away from all this technical 
application of the thing. 


That is all I have to present. 
(The prepared statement of Mr. Garstang is as follows :) 


The National Milk Producers Federation is a national farm organization. It 
represents nearly half a million dairy farmers and some 700 or more dairy 
cooperative associations which they own and operate, and through which they 
act together to process and market at cost milk and butterfat produced on 
their farms. 

Some of the cooperative associations represented by the Federation are biar- 

gaining associations through which farmers bargain collectively for the sale 
of their milk. Others are manufacturing associations engaged in the processing 
and marketing of milk and butterfat in the form of manufactured dairy products. 

In terms of volume about one-fifth of the milk sold from farms in the United 
States is marketed through our member and submember associations. 

We appreciate the privilege of appearing before this subcommittee to discnss 
some of the labor matters that are causing us trouble. 

As a farm organization, the federation is not as directly concerned with major 
labor problems as some other groups may be. We believe it is sound policy for 
a farm organization to confine its activities and recommendations quite closely 
to matters which directly concern its members. Our labor activities have been 
confined primarily to the fringe area which exists between exemption and non- 
exemption in the agricultural field. 

We shall therefore make no attempt to discuss general labor policies, but we 
would like to present for the consideration of this subcommittee some of the 
problems which are causing trouble for our members in connection with the 
processing and marketing of milk and dairy products. 

In relation to the number of employees involved and to the labor movement 
generally, these matters are relatively unimportant, but measured in terms of 
aggravation, friction, and the ill-will they create, they are harmful, both to 
agriculture and labor. They can be corrected quite easily and we believe it is 
important both to labor and agriculture to correct them. 

The first processing exemption for agricultural commodities in section 7 (c) 
of the Fair Labor Standards Act (7 U. S. C., sec. 207 (c)) is important, particu- 
larly with respect to milk and dairy products. Milk and cream are highly 
perishable commodities and they must be processed each day as they are received 


from the farms. The problem is further complicated by seasonal variations in 
the production of milk. 
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Congress recognized these matters when it enacted section 7 (c). However, 
n the technical application of the exemption, difficulties have arisen where parts 
of first processing are performed in different places, at different times, or by more 
than one employer. 

For example, where cream is received, churned into butter, and packaged ii 
1 continuous operation at 1 place by 1 employer, the first processing e) 
< applied all the way through. 

if the butter is churned and put in storage, and then later freshly packaged as 
needed, a question arises as to the exemption of the second part of the operation 

If the butter is churned in bulk in one plant and packaged in another, the 
second part of the operation is questioned. 

If milk and cream are received and assembled at outlying receiving stations 
and then transported to larger central plants for manufacture, a question is 
raised as to the exemption of the receiving station. This creates an illogical 
situation where the farm operation and the plant operation are exempt, but the 
receiving Station operating between the two is no! 

‘The converse of this situation is even more unfortunate. If some processing, 
such as partial condensing to reduce transportation Costs, takes place at the 
receiving station, then the exemption of the main plant is questioned. 

Clearly, the first processing exemption should extend from the farm to the 
completion of the first processing operation, and it should make no difference 
whether the processing is performed in 1 or more steps, in 1 or more places, or 
yy 1 or more employers. 

A proposed amendment of subsection 7 (c) to correct this situation has been 
developed by the joint action of several dairy groups, including the federatio 
the proposed amendment would add the following sentence to subsection 7 (¢) : 

“For the purpose of this subsection (c), the first processing of milk, buttermilk, 
whey, skimmed milk, or cream shall include all operations prior to, including, 
and through the completion of such first processing, whether performed at the 
sume or different times, or in one or more places, or by one or more employers.” 

This is a simple, logical, and easily applied solution of a problem which, 
unless it is corrected, will continue to create friction and ill-will. 

Another area of confusion in the agricultural field exists with respect to out 
side employees over whose hours the central office has no adequate control. Here 
again Congress has recognized the problem and provided some exemptions. 
However, confusion and complications have developed in the application of the 
exemption. Dairy cooperatives use outside employees for several purposes, some- 
times for a combination of purposes, the most frequent being fieldmen and 
testers, 

It seems to us that the difficulties arising in connection with outside em 
ployees could be solved in a simple and practical manner by a general exemption 
for outside employees whose work is related to agriculture. The exemption 
should not be lost where the employee does some covered work, provided the 
major part of his work is within the outside employee exemption. 

The Walsh-Healey Act causes unnecessary complications and confusion in 
the dairy industry. Since the Fair Labor Standards Act now prescribes genera] 
standards for labor, the special standards prescribed by the Walsh-Healey Act 
for employees working on government contracts are no longer needed. The two 
sets of standards, while basically intended to accomplish the same general 
purpose, are sufficiently different to cause trouble and confusion. The Walsh 
Healey Act should be repealed. 

The area of production exemption in section 13 (a) (10) of the act (7 U.S. C. 
see. 213 (a) (10)) should be retained until a better and more effective exemption 
to take its place is devised. 

Some liberalization of the application of the wage and hour regulations in line 
with the foregoing suggestions would accomplish much good by making the 
regulations more practical and workable. A broader application of the exemp- 
tions in the interest of simplicity and practicality would not result in an abuse 
of the exemptions, because to a large extent the exemptions are self-policing. 
Competition in the hiring of labor takes care of that. ~ 

As I have previously stated, the federation has not concerned itself with major 
labor problems. We have no policy with respect to the dollars-and-cents figures 
for minimum wages. 

In general discussions of this subject, our members have usually taken the 
position that labor should be adequately rewarded for its services, and that 
farmers in turn should receive prices for their commodities which will fairly 
compensate them for their own labor and itivestment. 
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As a farm organization, we recognize the relationship between the wages labor 
receives and the ability of industrial workers to purchase agricultural products 
at prices which will result in fair returns to farmers. 

To whatever extent increased wages are reflected in the cost of things that 
farmers buy, and the cost of production of agricultural products, a corresponding 
increase should be made in agricultural prices. 

Possibly this could be summed up in the one word “parity.” Parity denotes a 
fair relationship between the prices farmers receive and the cost of things 
that farmers buy. That is all we have ever asked. At the present time price 
supports for rairy farmers are substantially below parity. 

There is one other thing that should be considered in connection with minimum 
wages. Because of a high standard of living and high-wage rates in this country, 
our domestic prices are in many cases substantially above world price levels. 
This creates special problems for this country in relation to foreign trade, which 
other nations do not face in equal degree. 

As yong as this condition exists, this country must maintain the right to sell 
for export at prices below domestic price levels and we must maintain also 
the right to control imports to whatever degree is necessary, to offset the 
effect of this disparity in price levels. 

In conclusion, let me again express the appreciation and thanks of our members 
for the privilege of presenting these matters for your consideration. 

Senator McNamara. Thank you, Mr. Garstang. 

Mr. Eckles ? 


STATEMENT OF WILLIAM C. ECKLES, GENERAL MANAGER, PURE 
MILK PRODUCTS COOPERATIVE, FON DU LAC, WIS. 


Mr. Ecxues. I have about a page and a half here. 

Pure Milk Products Cooperative is a bargaining and marketing as- 
sociation of Wisconsin dairy farmers; it owns no plants; it has over 
30 employees working woth member farmers testing, weighing, and 
checking their milk at some 75 privately owned plants to which its 
members ship their milk. It is the application of section 7 (c) to milk 
testers and fieldmen that I direct your attention to. 

The present Fair Labor Standards Act of 1938, as amended, requires 
Pure Milk Products Cooperative to pay its testers overtime for more 
than 40 hours of work, but exempts privately owned plants from 
similar requirements. 

Under the present interpretation, the milk received at the privately 
owned plant is tested and weighed by an employee of the milk com- 
pany. Under section 7 (c), such employee, while so engaged at the 
plant, is exempt. 

A cooperative, such as Pure Milk Products Cooperative, however, 
representing farmers shipping to that same plant, and employing a 
tester to perform exactly the same functions as the milk company, 
is subject to the maximum hour provision of section 7. 

It has been the position of the Wage-and-Hour Division that the 
words, “employer engaged in the first processing of milk,” exclude a 
cooperative employee engaged in testing and weighing the milk at 
the plant of a privately owned corporation. 

Therefore, the cooperative is required to pay compensation in excess 
of 40 hours, at the rate of one and one-half times the regular rate. 
The privately owned plant, under the interpretation, is not required to 
pay one and one-half times the regular rate. 

We suggest, therefore, that the act be amended to correct this in 
equity, by. adding the following sentence to subsection 7 (c) of the 
“air Labor Standards Act. 
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Employees of farmers bargaining or service associations who perform fun 
tions connected with the procurement, maintenance of quality, production, or 
sanitary standards, transportation, grading, sampling, testing or marketing of 
milk or butterfat shall be deemed engaged in first processing and exempt from 
the provisions of the subsection (a) of this section. 

The employees that we have live all over the State of Wisconsin. 
They dont get to the office maybe more than 2 to 4 times per year. 
They are hired men who are capable, conscientious people. They 
are more or less on their own. Their supervision is very, very limited. 

There are occasions when, in the interests of efficiency and trainee 
commerce they might put in an extra 2 or 3 hours a week above 40 
hours. Then the next week a job assignment or the duties they have 
might not involve more than 36 hours of employment. If they are 
away off in the territory visiting a farmer, and have to come home 
in time to limit their week to 40 hours, they may have to go back 
the next week and contact someone else in the immediate community. 
It just isn’t very efficient to be subject to the maximum hour regu 
lations. 

That concludes the comment I have, thank you. 

Senator McNamara. Thank you very much, sir, and thank you 
both for coming. This testimony will be helpful to the committee, 
I am sure. 

The last witness we have is the Dairy Industry Committee, Mr. 

Brightman. I see you have a prepared statement. I will be glad 
to have you seated and proceed in any manner you see fit. 


STATEMENT OF JOHN HAAS, DAIRY INDUSTRY COMMITTEE, 
WASHINGTON, D. C. 


Mr. Haas. Mr. Chairman, I am substituting for Mr. Brightman. 
My name is John Haas. We would like to have our prepared state- 
inent inserted in the record. 

I have some notes here that very briefly describe some of the situ- 
ations that we encounter. 

Senator McNamara. ] will be glad to see that that suggestion is 
followed. 

(The prepared statement of the Dairy Industry Committee is as 
follows:) 


The Dairy Industry Committee, located in the Barr Building, Washington, 
D. C., is composed of the following organizations: American Butter Institute, 
American Dry Milk Insiitute, Evaporated Milk Association, International Asso- 
ciation of Ice Cream Manufacturers, Milk Industry Foundation, National 
Cheese Institute, National Creameries Association. 

In this testimony we shall deal chiefly with those propositions which most 
directly affect the dairy industry, since the general phases of testimony on 
the Fair Labor Standards Act have been covered by witnesses representing 
industry and business general y. 

First, processing: Section 7 (c) of the Fair Labor Stindards Act exempts 
from the operation of the “overtime provisions” of the lav’ employees employed 
in any place of employment wLere the employer is engage l in the first process- 
ing of milk, whey, skimmed 1ailk, cream or buttermilk into dairy products. 
Some of the bills before the committee would eliminate this exemption. The 
Dairy Industry Committee is opposed to any such proposal. 

When this law was first enacted, Congress recognized several important 
facts which were and are still poten to the dairy industry. First, this 
industry deals with the most vital of the Nation’s foods and one which, in its 
raw state, is the most perishable. 
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Second, the opertors of dairy plants have little or no control over the number 
of hours per day or per week which employees may work in order to process 
milk products to a point where they may be preserved for human consumption. 

yenerally the amount of milk received at dairy plants in the spring and early 
summer months is more than 60 percent over the amounts received during the 
late fall and winter, and in some instances this difference in milk receipts be- 
tween the low and high production periods exceeds 90 to 100 percent. 

However, the peaks and valleys in production which in general follow seasonal 
patterns are only one of the problems with which we as operators of dairy 
plants must contend. Within the seasonal pattern we are confronted with such 
things as snow-blocked roads in the wintertime which delay receipt of milk 
from farms. 

We also have times when fluctuating demand for bottled milk in the cities 
necessitate the manufacture of the raw product into evaporated milk, cheese, 
butter, dry milk, and ice cream. 

It is obviously impossible to tell the farmers that they can ship only a speci- 
fied quantity of milk to a plant on any particular day. The natural production 
schedule of the cow precludes any such arrangement, and, of course, it would 
be impossible for farmers to utilize the excess production of milk on their farms. 

Another factor which makes it impossible to apply a uniform workweek to 
the employees of such plants is that many of them are located in areas which 
are rural in character and there is no large labor pool from which to draw. 

Additionally, the size of plants varies considerably ; in some instances it would 
not be economically feasible to employ “swing men” to work the extra hours 
above 40 because there would not be enough work available to employ such 
individuals for a sufficient number of hours to enable them to earn a livelihood. 

It is not possible to use casual labor in dairy plants because even the tasks 
which are usually considered menial cleanup duties in other industries are im- 
portant to the quality of the product and the health of the consumer in the dairy 
industry. Thus, every employee must have adequate training to be able to 
properly carry out his assigned duties. 

We believe that sufficient ambiguity now exists in section 7 (c) to warrant 
the adoption by Congress of a clarifying amendinent which would serve to carry 
out the original intent of the law and make it clear that those employees which 
are really an integral part of the first processing operation are within the 
purview of the exemption. 

It should be clear that all operations on the product, while it is in its highly 
perishable state, are first processing operations. The Dairy Industry Committee 
strongly advocates the adoption of an amendment which would add the follow- 
ing language to section 7 (c): 

“For the purpose of this subsection (c), the first processing of milk, butter- 
milk, whey, skimmed milk, or cream shall include all operations prior to, includ- 
ing, and through the completion of such first processing, whether performed at 
the same or different times or in one or more places or by one or more employers.” 

ixecutive, administrative, and professional employees. Section 13 (a) 
exempts from the wage-and-hour provisions of the act, “any employee employed 
in a bona fide executive, administrative, or professional capacity.” 

While the law provides no minimum salary measuring stick for this exemp- 
tion, the Administrator has seen fit to issue regulations covering this point. 
The Dairy Industry Committee is opposed to any measure which would give 
legislative dignity to this method of applying the exemption. 

Moreover, we believe that any action which would serve to raise the level 
of the salary requirements now followed by the Administrator, would be harm- 
ful to the industry, as well as many young white-collar workers. 

Presently many firms within the dairy industry have programs for the devel- 
opment and training of young men. The salaries paid during these training 
periods do not and cannot approximate $6,000 per year. 

Admittedly, these young men are not capable of earning a sum anywhere 
near that figure in the early stages of their development. In many instances 
persons in this category seek to improve their position by working more than 
40 hours per week, and we submit that the act should never be permitted to 
become a roadblock to individuals who seek to better their lot in life through 
the application of their abilities. 

In addition to the training programs which are available to those who rise 
through the ranks, and those who are recruited from colleges, some positions 
are classified under this exemption where the employer has little or no control 
over the hours worked by the employee. 
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In the dairy industry there exists a general class of employees known as 
fieldmen, many of which are graduates of agricultural schools, whose duties 
venerally consist of obtaining new shippers, work with farmers to improve milk- 
»roduction techniques, giving advice on ways and means to increase the pro- 
duction of milk, helping farmers with quality problems, advise with farmers 
regarding weights and tests of milk, explain various economic factors prevailing 
in the market, dairy-herd feeding, animal husbandry, soil and pasture programs, 
and in general handle a myriad of other problems affecting individual or groups 
of dairy producers. 

The amount of time spent on each call made by such fieldmen is as varied 
as the problems and the personalities of the farmers who are contacted. Each 
fieldman has his own particular technique for handling the problems within 
his jurisdiction, and prefers to have a free rein in setting his hours and planning 
his work. 

Statute of limitations: The Dairy Industry Committee is opposed to the length- 
ening of the time within which actions may be brought under the act. In 
addition to the arguments presented by industry generally, those of us engaged 
in industries closely allied with agriculture have problems which present special 
hazards. 

For example, some plants in the dairy field are operating under the exemption 
contained in section 13 (a) (10) which provides that neither the wage nor the 
hour provisions of the act shall apply to an individual employed in the “area 
of production” as defined by the Administrator. 

About 12 years ago the definition of “area of production” promulgated by 
the Administrator, was struck down by the United States Supreme Court. After 
many hearings and the receipt of much testimony, the Administrator, some 
2 years later, developed another definition of ‘area of production” which 
became effective. 

However, that definition has also been subjected to court attack, and one 
decision has been rendered holding the definition invalid. Under such circum- 
stances, the operator of a dairy plant cannot tell whether he is subject to the 
overtime and wage provisions of the act because there is an ultimate decision 
for the courts. 

Under these circumstances, it is hardly fair to multiply his potential liability 
threefold, which would be the result of extending the statute of limitations to a 
u-year period. 

Outside buyers of milk and cream. Many plants engaged in the processing 
of milk or cream frequently employ outside representatives whose function it is 
to call on farmers with dairy herds within a reasonable radius of the plant 
The responsibilities of such an individual include arranging for the purchase 
or continued purchase of the farmer’s milk. 

In addition, and as part of the purchasing function, he advises and counsels 
with the farmer on milk quality programs, dairy herd feeding, animal husbandry, 
the building of dairy herds, soil and pasture programs, et cetera. In many 
respects he functions in a manner similar to that of the fieldman described above. 

Whether the individual be classified as a fieldman or an outside buyer, the 
possibility of regulating his hours is equally remote. We submit, therefore, 
that no action should be taken which would subject these employees to the 
overtime provisions of the act, but the exemption should be clarified. 

This subject, together with a recommendation for the enactment of a bill 
regarding the definition of employee under the act, will be presented in some 
detail by the witnesses representing the American Butter Institute. The Dairy 
Industry Committee has reviewed the information which will be so presented, 
and endorses the position taken by that witness. 

Transfer of authority to Secretary of Labor: The Dairy Industry Committee 
believes that the authority for administration of the Fair Labor Standards Act 
should remain in the Wage-Hour Administrator. The field covered by this act 
is sO comprehensive and so complex that it is entitled to specialized handling 
and administration. 

Shortening of workweek: Various bills have been introduced which would 
reduce the workweek below the 40 hours now called for in the Fair Labor 
Standards Act. While many of the dairy plants represented by the Dairy 
Industry Committee are entitled to exemption under the first processing section 
of the act, there are a number of operations which cannot file within this 
exemption. 

For the reason outlined in the testimony presented under the section dealing 
with the first processing exemption, we feel that a reduction in the workweek 
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would impose a great economic burden on an industry which must function 7 days 
per week. We are confident that in many rural areas it would be impossible 
to obtain sufficient capable help to efficiently operate our dairy plants on a 
reduced workweek basis. 

Mr. Haas. Mr. Chairman, my name is John A. Haas. I reside in 
Prospect Heights, Il., and am representing the Dairy Industry Com- 
mittee at this hearing. 

The Dairy Industry Committee membership is made up of the 
American Butter Institute, American Dry Milk Institute, Evaporated 
Milk Association, International Association of Ice Cream Manufac- 
turers, Milk Industry Foundation, National Cheese Institute, and Na- 
tional Creameries Association. 

The weight of my testimony is directed to two principal parts of 
the Fair Labor Standards Act, but I will refer very briefly to several 
other points that have been elaborately covered by other witnesses. 

The first point deals with section 7 (c) of the act, commonly known 
as the first processing exemption. Several bills have been introduced 
which ouula eliminate or materially curtail thisexemption. The dairy 
industry is not only opposed to these bills, but urges that this section 
of the law be clarified. 

Presently the act. provides that an employee working in a place of 
employment, engaged in the first processing of milk, buttermilk, whey, 
skim milk, or cream into dairy products, is exempt from the over- 
time provisions of the act. This section was adopted as a result of the 
universal recognition that certain agricultural industries had unique 
problems in handling farm commodities. 

In many industries, a plant may order a supply of raw material, 
work on it for a specified number of hours, have the employees quit 
and take up their work the following day. 

This is not so in the dairy field. The extreme perishability of our 
raw products makes the processing of each day’s receipts a necessity. 

Because we must receive milk 7 d: ays a week, the plant must, after 
each day’s operation, thoroughly clean up its processing facilities to 
be ready for the next inflow of milk. Additionally, the supply of milk 
and the period during which it is received varies from season to season, 
and from day to day, within the season. 

It is not unusual for a plant to process twice as much milk in the 
flush production period as it processes in a short period. But even in 
a short supply season, the fact that rural roads and farmers’ lanes 
become difficult to negotiate, trucks are more subject to failure and 
problem of the milk producer makes milk picking-up time uncertain, 
makes uniform work hours impossible. 

We would also like to point out that we have no way of setting 
the amount of milk which we receive from day to day. The dairy 
plant becomes committed to take all the milk sent in each day by the 
producers supplying that plant. In addition, those plants which have 
manufacturing fac ilities generally must process supplies from the city 

markets which cannot be used because of fluc ‘tuating demand from day 
to day. 

All of these factors, plus those which we have pointed out in the 
statement filed with your committee, make the definite scheduling of 
receipts of milk at a plant impossible. Under these circumstances, 


we are firmly convinced that the first processing exemption should 
in no way be curtailed. 
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Now as to clarification of this section of the law, I would like to 
point out that the industry has always believed that the exemption 
applied to all operations on milk until a product was removed from 
that point where it is so extremely perishable. However, we have 
found some persons within the Administrator's office who now main- 
tain that if milk is received at a plant where it is merely cooled and 
transshipped to a processing plant, that receiving station or receiving 
plant is not entitled to the benefit of the exemption. 

Under these circumstances, we, in cooperation with other interested 
dairy groups, have worked out language which would serve to clarify 
the exemption, and we recommend the following language be added 
to subsection (c) : 

For the purpose of this subsection («), the first processing of milk, butter- 
milk, whey, skimmed milk, or cream shall include all operations prior to, in- 
cluding and through the completion of such first processing, whether performed 
at the same or different times, or in one or more places or by one or more 
employers. 

You will note that that language corresponds exactly with the lan- 
guage which Mr. Garstang read to you. We have consulted with the 
dairy farmer group on it. 

The next subject I would like to touch upon briefly is independent 
contractors. This subject has been covered in some detail by a wit- 
ness representing the joint committee of the American Butter Institute 
and the National Creameries Association. 

They dealt to a great extent with the question of independent cream 
buyers. However, another facet of the problem concerns the inde 
pendent farm milk-truck operators. In the dairy industry there has 
existed for many years a group of men” who purchased their own 
trucks, solicited farmers for the privilege of hauling their milk to the 
plant, and then have the hauling charges deducted from the farmer's 
milk check. 

About two years ago one of our companies was subjected to lengthy 
and expensive litigation i in the Federal district court where the Wage- 
Hour Administrator sought to have these milk haulers declared em- 
ployees of the company to y which the milk was be ing shipped. 

We are informed that the dairy industry is threatened with similar 
suits on the same subject in other sections of the country. There 
seems to be little question but that if the common-law definition of 
employee were applied to the Fair Labor Standards Act, the industry 
would not be confronted with this type of harassing litigation. 

Incidentally, the district court in the case I mention, several years 
ago found that these men were independent contractors and not 
employees. 

Nevertheless there are other suits that are in the process of being 
instituted according to the information which we get. 

We therefore recommend the enactment of S. 1437, which would 
accomplish this purpose. 

Executive, administrative, and professional employees: We have 
adequately covered this subject in our filed statement, and at this point 
would only like to point out that we are opposed to the enactment 
of any legislation which would establish a wage criteria for this exemp- 
tion at $6,000 per year, or for that matter, any figure approaching that 
amount. 
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The statute of limitations: Several bills have been introduced which 
would lengthen the statute of limitations from 2 to 6 years. Because 
of the uncertainties inherent in this act, some of which have been pre- 
viously dealt with, we cannot many times know where liability will 
strike us. In addition to the points already made, we call your atten- 
tion to the situation existing under the area of production exemption 
in sections 13 (a) (10). This section provides for exemption fron: 
the wage-and-hour provisions for employees engaged in the process- 
ing of dairy products within the area of production as defined by the 
Administrator. 

About 12 years ago the Supreme Court struck down the Adminis- 
trator’s definition, and that was pointed out by the gentleman from 
Florida. After lengthy hearings, the Administrator, after some 30 
months, promulgated a new definition which has again been subjected 
to court attack—one decision having been rendered holding the new 
definition invalid. 

Under these circumstances, it is manifestly unfair to multiply the 
potential liability of our companies operating under the act threefold, 
which would happen if that statutory period were lengthened to 6 
years. 

I thank you for the opportunity of appearing. 

Senator McNamara. Thank you for coming here and thank you 
for your brief statement. The complete statement will be in the pub- 
lished record. 

The hearing is adjourned. Tomorrow morning we will continue 
again at 10a.m. Thank you. 

(Whereupon, at 4:11 p.m., the committee was adjourned, to re- 
convene at 10 a.m., Wednesday, May 4, 1955.) 
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WEDNESDAY, MAY 4, 1955 


UNITED STATES SENATE, 
SUBCOMMITTEE ON Labor OF THE 
ComMITTEE ON Lapor anp Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:05 a. m., in 
room P-36, United States Capitol, Senator Paul H. Douglas (chair 
ian) presiding. 

Present : Senator Douglas. 

Also present: Senator Margaret Chase Smith of Maine. 

Also present: Stewart E. McClure, staff director; Roy E. James, 
minority staff director; John S. Forsythe and Michael J. Bernstein, 
professional staff members; and Dr. Fred H. Blum, consultant. 

Senator Dove tas. We are very honored to have with us the senior 
Senator from Maine, Mrs. Smith, who wishes to introduce a constitu- 
ent and possibly make a personal appearance. 

Mrs. Smith, you are aan welcome before any of our committees. 


STATEMENT OF HON. MARGARET CHASE SMITH, UNITED STATES 
SENATOR FROM THE STATE OF MAINE 


Senator SmirH. Thank you very much. 

Mr. Chairman, I have with me this morning an outstanding citizen 
of Maine, editor and publisher of a paper there, who is past presi- 
dent of the National Editors Association and is presently the chair- 
man of the legislative cemmittee for that association, Mr. Bernard 
Ksters, of Houlton. My. Esters has filed a statement with your com- 
mittee for the record and would like to highlight it and express his 
opinions and the opinions of his associates in Maine and in the country. 

I greatly appreciate, Mr. Chairman, that you will permit him to 
speak. 

Senator Dovucias. We will do it anyway, but we especially do it 
since you request it, Mrs. Smith. 

Senator SmirH. Thank you. 

Senator Doveé.as. Mr. Esters, will you proceed 


STATEMENT OF BERNARD E. ESTERS, CHAIRMAN, NATIONAL 
EDITORIAL ASSOCIATION LEGISLATIVE COMMITTEE, NATIONAL 
EDITORS ASSOCIATION, HOULTON, MAINE 


Mr. Esters. Mr. Chairman, my name is Bernard Esters and I am 
the publisher of a weekly newspaper in Houlton, Maine. It is cer- 
tainly a distinct honor for me to be introduced to you this morning 
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by our charming, gracious, and very capable Senator from Maine, the 
Honorable M: argaret Chase Smith. 

[ am appearing before this committee this morning as the chairman 
of the legislative committee of the National Editorial Association, an 
association made up of 5,410 weekly and small daily newsp: — pub 
lished in small grassroots communities in every State in the Nation. 

We are deeply grateful for the indulgence of this committee, faced 
as you have been by such an abundance of witnesses, in making avail- 

able to us this opportunity to present the views of our members on 
these very important matters. 

As Senator Smith has said, somewhat more extended testimony 
than I shall be able to present at this time has been filed and will be 
available for your further study. 

The association which I am priviledged to represent here is the only 
organized voice which can and does speak f for the vast majority of 
weekly newspapers of this country as well as for upwards of 600 small 
daily newspapers. More than 90 percent of these publications serve 
communities of less than 10,000 population. 

The combined circulation of the weekly newspapers of this country 
was, In 1954, in excess of 20 million copies every week. On the ac- 
cepted ratio of ¢ ompubing total readership of this type of newspaper- 
an agreed figure of 31 readers for every copy—we can conclude that 
the industry which we represent this morning provides the necessary 
and desirable intellectual, educational, and informational service to 
npwards of 70 million Americans each week of the year. 

It is obvious that uncountable thousands of these same Americans 
would be deprived of the manifold advantages made available to them 
by their hometown newspapers by any adverse influence or unfriendly 
economic attack that might bring about the suspension of publications 
to which they subscribe. 

We are deeply concerned with the future welfare and continued 
public service of these newspapers. We are profoundly disturbed at 
the steadily narrowing margin between income and expense in these 
small enterprises, a constant threat to their very existence. We are 
greatly alarmed at the relentless annual decline in their number. 

Because we can see as an unmistakable relationship between the goals 
of the sponsors and the legislation now being considered by this com 
mittee, and the inevitable continuation of an accelerated decline of 
these newspapers from the small town economic, social, religous, and 
political life, we are impelled vigorously to dissent to the objectives of 
heen proposed laws, or amendments to present laws which this legis- 
lation seeks to accomplish. 

Senator Dougtas. That is, you are opposed to the administration 
proposal for a 90-cent minimum wage? 

Mr. Esters. I do not believe I said that, sir. I was going to read 
the four things to which we are opposed. 

We are opposed to any increase in the current minimum wage of 75 
cents an hour. 

Senator Doves. You are opposed to a 90-cent minimum wage. As 

I studied arithmetic in the State of Maine, 90 is greater than 75. Now 
you may have changed the rules down there since I was a boy. 

Mr. Esters. I think they are the same sir, as they were then. 

Senator Doveras. Then if you are opposed to any increase above 75 
cents, you are opposed to the administration’s proposal of 90 cents. 
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Mr. Esters. We are opposed to any alteration in the present circu- 
lation figure of 4,000 as a ceiling below which small daily and weekly 
newspapers become a from wages and hours regulations. We 
are opposed to the stipulation of S. 662, which would extend the 
vresent salary ceiling of administrative officers of companies as a 
basis of exemption to $6,000 annually. 

We are opposed to any change in the status of newsboys which 
would remove them from the category of independent contractors and 
make them subject to the provisions of the Fair Labor Standards Act. 

The objections herein, voiced by me, representing the composite 
testimony from the proprietors of combined weekly newspapers and 
job printing plants throughout the 48 States, are for the following 
reasons. 

First, an increase of any amount in the present minimum wage 
would have the inevitable and immediate effect of practically eliminat- 
ing apprentice and on-the-job training programs now being carried 
on in many thousands of our small shops across the country. 

Senator Doveias. Mr. Esters, you are aware that the minimum 
wage law provides for special rates for learners and apprentices, are 
you not? 

Mr. Esters. We are aware there is a minimum wage for all em- 
ployees in our plant. 

Senator Dovetas. No, but there is a provision, section 14, for 
learners, apprentices, and handicapped workers, according to which 
they can be hired at wages lower than the minimum wage. There is 
no proposal so far as I know, to change section 14. 

But go ahead, sir. 

Mr. Esters. Our conclusion is, then, that this enforced curtailment 
in the education of skilled printers would have the ultimate effect of 
causing a severe labor shortage in the entire printing industry. 

For almost as many years as there has been a distinction between 
smalltown and big city printing and newspaper establishments, it has 
been standard procedure for smalltown printers to train men and 
women in their plants, at considerable pains and expense, only to lose 
most of their trainees to big cities by the lure of larger wages than the 
small plant can afford to pay, plus whatever other inducement a city 
may offer to the young oui pbenateerenn, 

A eurb on this progression of skilled printing labor from the small 
town to the large cities can have an incalculably serious impact on 
both localities. The establishments represented by our association 
would be the first to feel the effects. Similar establishments in larger 
centers, whether they are union shops or not, would be the ultimate 
victims of a shortage of qualified personnel that, conceivably, could 
have a far-reaching influence on channels for the distribution of all 
kinds of printed matter. 

The fundamental of this basic reason for our concern that the cur- 
rent minimum wage level remain unchanged is, then, the well docu- 
mented certainty that our craft would, according to their own testi- 
mony, abandon such training programs as they now conduct, because 
they cannot afford to pay unskilled labor an unprofitable hourly wage 
and, add to that, one-half again as much per hour when an emergency 
requiring service to a customer may demand an extension of the work 
week beyond 40 hours. 
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Smallitown printing firms would have to tighten their operations, 
curtail their service and restrict the scope of their business dealings, 
and thereby reduce gross earnings. 

Secondly, a minimum wage higher than the present statutory figure 
could have the effect of accelerating business failures throuhout the 
smalltown printing and publishing industry. This outcome would 
not necessarily be caused by a higher minimum wage made legally 
payable to unskilled labor. The truant in this deal would be the 
demands that would inevitably come from the higher pay groups for 
proportionate salary increases over their present rates. 

A smalltown economy has very definite limits beyond which it can- 
not expand, and we feel that any overall increase in salary scale would 
make our costs higher. . 

To force the thousands of small independent enterprises who would 
be affected both by an increase in the minimum wage and by any 
lowering or elimination of the 4,000 circulation floor for exemption 
from coverage, as is contemplated by the measures now being con- 
sidered by your committee, to become the target for across-the-board 
demands of increases up to 6624 percent would be the equivalent of 
passing sentence of economical suicide on them. These small busi- 
nesses, by their own testimony as well as by published figures, could 
not absorb such wage levels and remain solvent. 

The eighth annual study shows the composite daily newspaper 
revenue increased only 114 percent in 1954 over 1953, while expenses 
for the same period grossed 3 percent. For the entire 8-year period, 
from 1946 through 1954, the study revealed that the total daily news- 
paper revenue increased 7914 percent, while expenses arose 9514 
percent in 1954. A weekly newspaper cost study is now being sum- 
marized, and it shows that the same general pattern is holding true. 
A weekly newspaper study each year for the last several years shows 
that costs have been going up faster than increased revenue, resulting 
in a smaller and smaller margin of profit. 

In our judgment, there could be but two inevitable byproducts of 
the action sought by these measures. These would be (a) the news- 
paper would be obliged to cease publishing, thereby depriving its 
readers of a vitally necessary adjunct to their daily living, or (6) it 
would be obliged to merge with another like publication, thus still 
further reducing the dwindling number of smalltown newspapers 
and, at the same time, aggravating the one-newspaper monopoly 
situation, considered in some Government quarters to be an abhorrent 
eeeeene and a potential abuse of power to impose on the American 
people. 

To answer a question that could reasonably be asked at this point, I 
refer to the N. W. Ayer Directory of Newspapers which reports that 
there were 49 failures or mergers of weekly newspapers in 1954. But 
may I take a concrete State, the State of Oklahoma. 

In that State alone, 23 newspapers have just suspended publication 
during the last 3 years for varying reasons, from failing business to 
failing health. 

As a result of these suspensions, 18 communities in Oklahoma that 
once proudly boasted of their weekly newspapers now are without any 
newspaper at all. 

As of this minute in this same State, 36 of the 77 counties within 
its area are served only by weekly newspapers, that is, newspapers 
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published within the confines of the county itself. It is an unpleasant 
deduction to estimate how much faster these deplorable newspaper 
suspensions could be accelerated if there are any further increases in 
production costs because of higher wages, by Government edict, 
beyond the level of current economic security. 

Our third point is that an increase of any amount in the present 
minimum wage or the removal or reduction of the present circulation 
ceiling under which there is an exemption from the provisions of 
wage-and-hour regulations, would in the considered judgment of our 
industry leaders increase unemployment more than it would broaden 
employment. 

We do not believe that any employees could or would be added to 
our affected plants because such additions would only cause still 
further expansions of an already lopsided overhead. Overtime would 
be either eliminated altogether or reduced to the bare minimum, thus 
decreasing earnings. Thousands of physically handicapped, who have 
been absorbed by the printing industry, might be deprived of that 
opportunity to work, and boys and girls seeking to learn a trade 
might be denied the opportunity to do so. 

study of the history of changes that have been made in the min- 
imum wage regulation will reveal that the industry of which this 
association is the spokesman has no apologies to make for its record 
in the past. At the time of the first proposed increase from 30 to 40 
cents an hour, it was my privilege to represent this association at a 
tripartite committee of labor, industry, and the public. At that hear- 
ing, in the Hotel Astor in New York City, we interposed no objection 
whatsoever to the increase then sought. 

At the time of the increase from 40 cents to 75 cents an hour, our 
industry spokesman was more concerned with inequities in the law 
as it then read, with difficulties of interpretation and with the freein 
of learners and apprentices from the full impact of the then proposec 
minimum wage of 70 cents to $1 an hour, than he was to objecting to 
the actual overall increase itself, substantial as it then was. 

The time has now come, in the opinion of our industry, when we 
must face this serious threat to all of our businesses and to our em- 
pa as well, with an appeal to halt this spiraling of a scale of pay 

y Government directive. 

In 1939, when the minimum wage rate was increased from 25 cents 
to 30 cents an hour, an increase of 20 percent was enforced. 

In 1945, when the minimum wage rate was raised from 30 cents to 
40 cents, the percentage of increase amounted to 3314 percent. In 1949, 
when the rate was raised from 40 cents to 75 cents an hour, an increase 
of 47 percent was called for. 

Now, in 1955, it is proposed to impose an increase of 6624 percent 

od .P 3 P 
by raising the prevailing scale from 75 cents an hour to $1.25 an hour. 

When, we would like to ask, is this upward trend going to be brought 
to a halt; how long can any industry or the buying public either, 
stand such a steadily mounting percentage of costs? 

If this request is granted there is nothing to stop the next demand, 
perhaps a couple of years from now, for 80 percent, 90 percent or even 
100 percent of whatever the minimum wage may then be. The ter- 
rific impact of any such fantastic demands on the industry of this 
country, regardless of size, and on the people who will have to buy 
the goods produced at such exhorbitant costs, will be incalculable. 
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Wholly aside from the question of the moment, it is the contention 
of our industry that weekly newspapers and printing establishments 
have no more reason to be under the provisions of wage-and-hour reg- 
ulations than does the corner grocery, the local drugstore or the 
neighboring hardware business. 

In most cases our average gross will be no larger than any of these 
establishments; in every case we are no more engaged in interstate 
commerce than are other places of retail business in our communities 
merely because we mail a few papers into a neighboring State or sell 
50° envelopes to a local merchant who uses one to send a business 
letter across the State lines. 

The question of this Wage-Hour Act exemption was raised in 1946 
when the United States Supreme Court in A/abee v. White Plains Pub- 
lishing Co. ruled on the exclusion. The Court held: 

And the exemption of small weeklies and semiweeklies is not a “deliberate 
and calculated device” to penalize a certain group of newspapers (Grosjean v. 
American Press Co., supra, p. 250). As we have seen, it was inserted to put 
those papers more on a parity with other smalltown enterprises (83 Congres- 
sional Record 7445). The fifth amendment does not require full and uniform 
exercise of the commerce power. Congress may weigh relative needs and restrict 
the application of a legislative policy to less than the entire field (Steward 
Machine Co. v. Davis, 301 U. 8S. 548; Currin v. Wallace, 306 U. 8. 1, 18-14). 

This whole misguided conception is just as unreasonable now as it 
was in the beginning. ag tones our wage scale, throughout the indus- 
try, will compare very favorably with any other business enterprise 
in the community. 

In closing, may I turn to the matter of the 4,000 circulation exemp- 
tion which some suggest should be removed. 

Under the terms of this provision, many smalltown newspapers are 
granted some relief which enables them to continue to provide the 
many valuable services which are so much a part of their contribution 
to society, contributions which they constantly and gladly make avail- 
able without charge, of course, to any and all departments of the Gov- 
ernment for recruiting campaigns, war savings bond drives, and 
other activities. as well as for appeals, the Red Cross, the Cancer So- 
ciety, the Heart Fund, Infantile Paralysis, Cerebral Palsy, Boy Scouts, 
and scores and scores of many other charitable causes. 

These are projects which, like so many others of a similar nature, 
are in the area of public service. This obviously accounts, I believe, 
for the proud conception of those who run our businesses that they are 
to a very great extent, public service enterprises. If, as a byproduct, 
we can manage by our own prudence to make a small profit, a profit 
that is vanishing to the vanishing point gradually, we feel we should 
be able to keep that money and not be forced to pay extra higher wages. 

We dislike, therefore, to hear charges of “discrimination,” “special 
interests,” “pressure groups,” and other unwarranted accusations be- 
cause of this statutory ceiling which seems to grant a special favor 
but actually, without which, countless small papers would have gone to 
the wall long since with the distinguished public service record of this 
industry being further curtailed to that degree. 

So we can see no new arguments for either changing or eliminating 
the present circulation figure of 4,000 as the basis below which exemp- 
tion from wages-and-hour regulation should be permitted. In the 
beginning this figure was only 3,000, we assume for a good reason. 
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Six years ago sponsors of the amendment to the Fair Labor Standards 
Act saw fit to approve an increase in the exemption figure to 4,000 
circulation. We must also assume that their reasons were sound at 
the time. 

If then, there was satisfaction on the part of both labor and industry 
at 3,000 circulation, it is our belief a similar attitude should certainly 
prevail at 4,000 circulation. We believe that weekly newspapers need 
this exemption so they can be permitted to continue without undue 
hardship or unnecessary restrictions to provide the vitally necessary 
service to their Government as well as to the public, to which they 
have so long been accustomed. 

We also would like to interpose our dissent to the proposal in S. 662 
which suggests raising the present exemption for overtime coverage 
applying to administrative or so-called white-collar workers to $6, 000 
a year. “We believe this change would impose a needless further hard- 
ship on thousands of small businesses by creating unnecessary difficul- 
ties for management. This suggestion would “defeat itself because 
the employees affected would lose their exemption and others would be 
prevented from acquiring exempt considerations. It would also make 
it difficult for management to employ capable personne! and offer a re- 
ward of future advancement. The payment of such a beginning wage 
would be a prohibitive price to pay 1n most cases, and we believe would 
be a further deterrent to apprentice programs, not only in our own 
businesses but in many, many others in small towns. 

In conclusion, with respect to newsboys employed by the many 
thousands by the entire newspaper industry, we cannot escape the 
conviction a grave disservice would be done by bringing them under 
the coverage of the Fair Labor Standards Act. Under ar rangements 
currently common in the industry, these youngsters, known as little 
merchants, are independent contractors. They ‘buy at wholesale from 
us and sell at retail to our readers. 

They actually run their own businesses just as any newsdealer does, 
whether he is in Times Square, N. Y., or in Houlton, Maine. Yet 
the big operator is still exempt from the coverage it is here imposed 
to impose on these youngsters just getting started in their business 
life. 

If the regulations of the current law are altered to bring these boys 
under its coverage—these boys, and girls also—their earnings will 
actually be less, rather than more, we believe. Let’s take, as an ex- 
ample, a boy with a route in which he serves 100 customers. This 
number of homes he can cover in just about an hour. My weekly 
newspaper permits its newsboys to earn 3 cents per paper, per delivery. 

Thus, our hypothetical young merchant is able to earn $3 under the 
present law, but could earn only $1.25 if he was under coverage of 
the minimum-wage law, as it is now suggested. 

In citing these reasons for our objections to the subject matter of 
these hearings, we beg your deepest consideration, and thank you very 
much for your indulgence. 

Senator Doveras. Thank you very much, Mr. Esters. We appre- 
ciate your coming. 

The next witness is Mr. Arthur J. Packard, representing the Ameri- 
can Hotel Association. Mr. Packard, because of having 106 employer 
witnesses, we have to limit you to 10 minutes. We are giving to the 
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employers as a whole 40 percent more time than we gave to representa- 
tives of labor. We do not want you to feel that you as a group are 


being discriminated against; but with 106 witnesses, we must hold the 
time down some. 


STATEMENT OF ARTHUR J. PACKARD, AMERICAN HOTEL 
ASSOCIATION 


Mr. Pacxarp. I understand that, Senator Douglas. The only 

question I might like to ask you about is a little indulgence because 

we asked for time only for 1 man, not for 2 or 3 as some of the other 

industries have. To us, the legislation is of such impact and im- 

pevipet that I do hope you will be a little bit lenient in case we go 
yond our time. 

Senator Dove.as. I will be a little bit lenient, but I cannot allow 
you unlimited time. 

Mr. Packarp. Thank you so much for whatever you can give, Sena- 
tor. Lam Arthur J. Packard. Iam president of the Packard Hotels 
Co., operating seven relatively small hotels in the State of Ohio. I 
am chairman of the governmental affairs committee of the American 
Hotel Association. would like to speak to you today as a repre- 
sentative of the hotel industry throughout America. 

I have been in the hotel business all my life. My father owned and 
operated a hotel before me. My son studied hotel administration in 
college; and: now that he has completed his military service he, too, 
has dedicated his career to this business. So I speak to you with some 
little knowledge of this industry. 

Hotels are universally recognized as a typically local-service busi- 
ness. We operate within four walls. Every service we perform is 
performed on the premises. We produce no goods for commerce. It 
is true that some of our guests come across State lines. But if that 
were to be the basis upon which we were regarded as interstate, the 
shoeshine boy on the corner would likewise be in commerce. 

We in this business have long focused our attention upon the prob- 
lem with which your committee is faced. I refer to the dividing line 
between those elements of business which shall be left subject to State 
jurisdiction, and those elements of business which shall be brought 
under Federal regulatory bodies. As a local business, we have always 
felt that we were being thoroughly consistent in resisting coverage, 
not only under the Fair Labor Standards Act but under the Taft- 
Hartley Act and other Federal statutes. 

We have never wavered from our conviction that, as a local-service 
business, we do perform a role which properly subjects us to State 
regulatory bodies. No single hotel has ever sought aid from the 
National Labor Relations Board, regardless of any collective-bargain- 
ing problems with which many hotels are frequently confronted. 

Frankly, considering the local nature of our business, we have felt 
that the disadvantages of Federal jurisdiction surpass any possible 
advantages which might accrue to the small employer on Main Street. 
And we feel that it would be impractical for the Federal Government 
to interpose its views between employers and employees in the average 
local small retail or service establishment a thousand miles from 


Washington. 
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This matter of minimum wages has long been an extremely trouble- 
some problem, both on the State level and on the National level. Yet 
t is a subject which State legislatures have not neglected. Out in 
my State of Ohio, as in most States, wage boards have undertaken 
extensive studies regarding the best possible methods of establishing 
minimum wages. 

In most instances they have concluded that the fairest method in- 
volved the establishment of a minimum wage, business by business. 
This being true within individual States, it seems to us that it would 
be even more essential that we do not jettison this pattern by setting 
up 1 common wage demonominator throughout the 48 States. Such 
x move would create more inequities than it resolved. 

Senator Dovctas. Are you in favor of a State minimum wage, Mr. 
Packard? 

Mr. Pacxarp. I think they are much better able to legislate within 
the confines of the State limit than we would be able to do nationally, 
sir. 

Senator Doveias. Have you favored the various bills that have 
been brought up in Ohio? As I understand, in Ohio the statutory 
minimum is 40 cents an hour. 

Mr. Packarp. We have in Ohio at the present for service or tip em- 
ployees, 40 cents; nonservice, 55 cents. But it only applies to women 
and minors. 

Senator Dovetas. Are you in favor of that? 

Mr. Packarp. Oh, yes. I do not object to that, sir. 

It has also been established conclusively that there are wide varia- 
tions in living costs between communities in a single State. If I may 
digress just a moment to the State of Ohio again, it is divided into 
classifications, with the wage scale depending on the size of the city. 

So even State wage minimums usually vary with the size of cities 
and towns. I do not see how you could fairly cast aside the realities 
behind such a distinction and establish a common wage which would 
be fair and realistic in a small town in the rural area in the Deep South, 
and at the same time equally applicable in a booming metropolitan 
center in the industrial North. 

Unlike manufacturers, who compete in nationwide markets, hotels 
compete only locally and, as a matter of fact, hotels are today in a 
life-and-death struggle with establishments known as motels or high- 
way hotels. Many of these are operated by mama and papa, with no 
hired help. Their competitive advantage would mount substantially 
if we were compelled to increase our wages overnight, whereas they 
would have no such factor with which to deal. 

I have read a good deal of the testimony that has been presented 
to date before your committee. I am sure that any honest and fair- 
minded man would be impressed with the difficulties involved in trying 
to resolve the various points of view. All virtue does not fall on one 
side. Without doubt, you are understandably making a genuine effort 
io determine where the major public interest exists. 

Let me emphasize, however, that you cannot even treat all retail 
and service industries as one homogeneous group. For purposes of 
compliance with the Fair Labor Standards Act, as it exists today, you 
would in all fairness need to break these down into several categories. 
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For instance, unlike some other types of business, a hotel must 
operate 24 hours a day, 7 days a week. This means 168 hours in a 
week; and if we were ever brought under Federal coverage on over- 


time, I doubt if we could find enough skilled employees to man many , 


of our hotels. We do really believe that hotels and other service 
establishments which are obliged to work around the clock certainly 
are entitled to special treatment if the time ever should come when 
they are exposed to overtime after 40 hours a week. 


PUBLIC INTERESTS 


However the hotel owners and our employees may feel about this 
matter personally, I believe that you must first consider the public 
interest involved in any expanded coverage under the Wage-Hour 
Act. We have studied carefully the increased costs with which we 
would be faced if the Packard Hotels Co. were brought under a 90- 
cent minimum wage, with proportionate adjustments for the more 
skilled employees. We have concluded that this would involve in- 
creased costs totaling approximately $2 per day per room. This would 
mean an increased cost of 53 percent to the public over our basic aver- 
age room rate today. This is true in the seven cities in which I operate 
hotels. 

I have here a chart showing that occupancy in the Nation’s hotels 
has declined steadily, year after year, ever since 1946. Notwithstand- 
ing this declining volume of business, wage increases and other in- 
creased costs have forced hotels to raise room rates. And every time 
we raise our prices even 25 cents a day, we are pricing ourselves out 
of business for another group of citizens. I am firmly convinced that 
if we attempted to raise our prices as much as 53 percent, the public 
would bypass our properties, except in emergencies. No housing ac- 
commodations, unless it would be motels, which have no labor prob- 
lems, could survive such a rate increase. The public just will not pay 
it, or they cannot pay it. 

Based on the actual fair value of our properties today, hotels are 
yielding only 4.61 percent return (1954 figures, Db. 5, H. & H. Annual 
Report). The industry’s payroll costs are already at an alltime peak, 
in spite of our very substantial drop in volume of business. But out 
of every dollar received by our industry, 38.4 cents now goes to pay- 
roll (p. 3, H. & H. Annual Report). If we were required to increase 
this expenditure substantially, I have no doubt but that our public 
patronage would shrink dangerously. 

I do not honestly think that the average hotel, throughout .the 
Nation, could remain in business under any circumstances if we were 
even brought under a 90-cent-an-hour minimum wage, to say nothing 
of $1 or $1.25 per hour. But if some hotels did weather the storm 
at all, it could only be done through cutting down on the payrolls and 


through the mechanization of an increased number of operations 
under the hotel roof. 


EMPLOYEE INTERESTS 


Now let me try, with all honesty, to attempt to evaluate the results 
to the employees in our industry, if we should be exposed to coverage. 

Many job categories in hotels have permitted the employment of 
physically handicapped, over-age, or unskilled persons. As a matter 
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of fact, we have often prided ourselves on the substantial number of 
handicapped employees, for which our industry has furnished em- 
ployment. They are found in such job classifications as elevator 
operators, maids, cashiers, restroom attendants, night watchmen, 
dishwashers, and other unskilled kitchen help, and so forth. 

But it goes without saying that if we were obliged to pay a 90-cent- 
an-hour minimum Federal wage, with proportionate increases at all 
levels of employment, these unskilled employees would be the first 
ones whom we would have to replace. Or the situation would become 
even more acute if a minimum wage were established above.90 cents. 

In the national parks, and in many resort areas throughout the 
country, high school and college students find work opportunities in 
hotels throughout the summer. Similarly, in college towns many 
students find part-time work in the evenings or over weekends. Such 
seasonal workers are inevitably untrained and usually unskilled. And 
if hotels, for instance, were compelled to come under the Federal 
minimum wage, they could no longer afford to engage these young 
people. 

An alternative has long existed. Formerly, in the national parks 
and in resort areas trained workers would be imported during the 
summer months, following their work in winter resort areas elsewhere. 
But such a procedure dries up employment opportunities for local 
people. We don’t want to revive such a practice if it can be avoided. 

Senator Doveu.as. Is that one of the reasons why a hotel manage- 
ment which has a hotel in the vacation areas in the North in the sum- 
mertime will also have a hotel in Florida, so that the help can be 
transferred ? 

Mr. Pacxarp. They did that quite frequently in the past. Now- 
ndays wherever possible, what we want to do is furnish employment 
in the area in which they operate. It is called to my attention the 
fact that the southern hotels are operating the year round. 

Unfortnately, our American hotels have grown up with a long list 
of wage practices which frequently plague us. Included among 
employee benefits or rewards over and above cash wage are meals, 
lodging, uniforms, tips, and so forth. It would be extremely difficult 
to agree on equitable valuations, for minimum wage purposes, of such 
items. 

Many jobs within a hotel which embrace these benefits are more 
eagerly sought by employees than are some other jobs which pay a 
larger cash wage. Also, in many States valuations of as low as 25 cents 
are placed upon a meal for purposes of computing certain employee 
taxes. But under a Federal law, an entirely new formula would have 
to be devised where these fringe benefits are concerned. Complete 
rejuggling of all these elements would be necessary if we were obliged 
to shift over to a minimum cash wage. Employees would also be 
obliged to reconsider such items as vacation pay, and retirement and 
pension funds, hospitalization and medical expenses, and other bene- 
fits which are today being paid many of the employees in our industry. 

I am very much afraid that living standards of many of our 
employees would be actually lowered if their cash wage were increased, 
and if meals, lodging, and other forms of employee benefits were to 
be withdrawn. Or, if the Congress prescribed that these benefits 
should be evaluated for purposes of computing minimum wage, 
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then we would have to face up to the stern realization that such 
benefits would almost surely be subjected to withholding tax. Thus 
the employees’ take-home pay would be reduced proportionately. 

Even Secretary Mitchell found himself hard pressed to tell you 
just how he would handle some of these fringe-wage matters when 
he was interrogated by Senator Smith following his prepared state- 
ment. He had been asked whether tip income, for instance, should 
be computed for purposes of minimum wage. If it were, I repeat 
that in all likelihood the Internal Revenue Service would thereafter 
hold the employer subject to payment of withholding tax on such tip 
income. 

The employer would be placed in an impossible position by being 
asked to withhold sums which are never in his possession, over which 
he has absolutely no control, and the exact amount of which he has 
no means of determining, except by the statement of the employee. 
No other tax in the land is levied on such a basis. Such a step would 
create the worst possible employer-employee relations throughout our 
industry. 

Senator Dovetas. Are you suggesting that these tips are not reported 
as individual income? 

Mr. Pacxarp. Actually, Senator, you and I know that that is an 
arrangement between the service employee and the guest himself over 
which I as an employer have no control. 

Senator Dovueias. I am not saying you have any control over it. 
But have you heard complaints from Internal Revenue that. these 
tips are not reported as income? 

Mr. Packarp. Very frankly and realistically, they are not. 

Senator Doveias. They are not? 

Mr. Pacxarp. No; they are not. In some rare instances perhaps 
somebody may have made so much that it comes to the attention of 
the Collector of Internal Revenue. But certainly they are never 
reported as a general rule, and certainly not in full. 

think that every employer, as well as every Member of the United 
States Senate, should use all the ingenuity of which he is capable to 
plan ways and means by which the financial welfare of our employees 
can be steadily increased. I honestly feel that we are witnessing 
remarkably successful efforts in that direction on every hand today. 
New alltime peaks in employee welfare are being established. The 
Department of Commerce reports that the average family income in 
1953 set a new high. For January of 1955, the Nation as a whole 
shows incomes of 1.7 percent greater than January of 1954. 

Senator Dovueias. We were in a recession in January of 1954. 

Mr. Pacxarp. The Bureau of Labor Statistics reports that cost- 
of-living figures remain static throughout the country. In some cities 
as Washington, D. C., living costs have actually dropped since last 
enn and are about equal to those which existed in August 
1952. 

The same Government authority reports that the average weekly 
take-home pay for February 1955 represented an increase over the 
posnenn month. The Department of Labor reports that consumer 

uying power hit a new all-time record in March of this year. These 
facts would not indicate that there is any great urgency for an 
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artificial stimulus in wages throughout retail and service establish- 
ments in 1955. 

Senator Doveias. Now you have had 15 minutes instead of 10. Can 

you conclude in a minute or two? 
’ Mr. Pacxarp. Yes, sir. I have very little turnover in employment 
in my hotels. I think my employees are reasonably contented. Ac- 
tually some of my folks have been with me throughout their life- 
time. However, I am very confused these days when self-appointed 
spokesmen advocate violent changes in the Nation’s wage legislation. 
They assume to represent even some of my employees, and those of 
other retail and service establishments. 

I think that some of the emergency pictured as being present today 
is a product of the crises which these people generate. For instance, 
the same spokesmen who appeared before you and asked for expanded 
coverage of the minimum-wage laws and substantial increase in the 
Federal minimum wage are the same labor leaders who are advo- 
cating a guaranteed annual wage. One can’t help feeling, some- 
times, that such spokesmen have no sincere concern for the workers 
but speak merely for the record. 

These are some of the aspects of this problem which confuse me, 
and I know that your committee has to delve deeply in order to avoid 
any fallacies which may exist today among the pressures with which 
you are confronted. 

EMPLOYER INTERESTS 


Finally, Mr. Chairman and gentlemen of the committee, may I 
9 a 


recite a few of the reasons why I think that hotel employers would 
tind it truly burdensome if section 13 (a) (2) of the Fair Labor 
Standards Act were deleted or seriously impaired. 

1. Secretary of Labor Mitchell very carefully warned, in his testi- 
mony before your committee, that there are limits in the retail and 
service field beyond which it would be unwise to extend Federal cov- 
erage. We do differ with him in one peat however. I would 


not be covered, under his proposals, for all o 
the State of Ohio. 

But I compete with chain hotels which own and operate establish- 
ments in States other than Ohio. And if they have to pay X dollars 
for a maid and Y dollars for a waitress, I, too, will immediately 
have to meet that wage scale or else expect to recruit inferior workers. 
So it is a dangerous fallacy to assume that an establishment on one 
side of the street can pay one wage while its competitor across the 
street can pay another, and a lesser, wage. 

2. You have contended, Senator Douglas, that since 1949 increased 
production by the individual worker has occurred as a result of which 
their pay scale should be advanced. This would certainly appear 
to be a reasonable presumption, and I agree with you that wherever 
the facts reveal such increased production, the basis would exist for 
granting proportionate wage increases. 

We have given repeated wage increases, but productivity of our 
workers has not increased proportionately. In part, this is due to 
the nature of our business. By and large, we maintain as great a 
total of employees as we did in 1949, but as I stated before, we are 
annually caring for a lesser number of guests ; so the actual production 


has declined. 


my properties lie within 
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Further, we have at least 3 days a week in the average hotel where 
there is almost nothing to do because most of our properties are idle 
over the weekends. And yet we cannot reduce our work force beyond 
a certain point. We must be equipped and ready should guests un- 
expectedly descend upon us. We cannot close our establishments 
during dull periods as a manufacturing plant can do. 

3. I hope you won’t blame me for being a little pessimistic about 
what could happen to our industry if our costs were unexpectedly 
boosted substantially. For the recollection is still fresh in the minds 
of hotel men when 82 percent of our properties went bankrupt, or 
were obliged to refinance, during the decade of the thirties. So I am 
not just conjuring up some imaginative ghost. It has been breathing 
down our necks, as it is, in recent years. 

The Treasury Department is authority for the statement that hotels 
and restaurants have the least return, on investment, of any indus- 
tries in the country. Similarly, we are today facing very serious 
competition from many apartment buildings which were built with 
Federal mortgage insurance. Even though Congress prohibited 
transient rentals by those properties last year, administrative delays 
in effectuating this prohibition still leave this problem on our door- 
step. 

In those establishments as in numerous tax-exempt establishments, 
we are facing competition in the field of meals and lodging. We 
contend, Senator, that when an establishment like your Chicago 
YMCA or some of your outlying country clubs or other tax-exempt 
establishments can cater to the public, for profit, and still avoid pay- 
ment of any Federal income tax, it creates an eminently unfair ad- 
vantage. Ane of these days we are expecting the Congress to rectif 
this situation and we hope in the meantime that the evidence whic 
will be forthcoming during these hearings will persuade your com- 
mittee to refrain from seriously crippling local retail and service 
establishments throughout the 48 States by bringing them under the 
Fair Labor Standards Act. 

The 23d annual study of hotel operations in 1954, by Horwath and 
Horwath, revealed that the hotel payroll in that year was greater 
than the hotel industry’s total sales only 13 years ago, or 1941. This 
reveals very clearly the tremendous increases in wage payments which 
have occurred over the past decade. 

The main point I wanted to make, Senator, was the public interest 
and the employees’ interests. Selfishly, the employers’ interest 
through myself is a matter of record here. I hope you will not blame 
me for being a little pessimistic about what would happen to our 
industry if our costs were unexpectedly boosted substantially, for 
the recollection is still fresh in the minds of hotel men that 82 percent 
of our properties were bankrupt or insolvent in the decade of the 
thirties. 

Senator Doveras. But the GOP was in power in 1932 and things 
in general were in a very bad state. Since the Democratic victory in 
1932 economic conditions have been changed and today things are on 
a completely different level. 

Mr. Pacxarp. That of course is true. The only thing is, 82 per- 


cent of us were insolvent in those days, and I for one cannot forget 
that it can happen to us again. 
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Senator Dovexas. I hope you will be careful in saying that, lest 
Mr. Leonard Hall will accuse you of being a prophet of gloom and 
doom. 

Mr. Packarp. The Chamber of Commerce is here this week with a 
little different viewpoint. Thank you so much for the extra time, 
l am very grateful. 

Senator Dove.as. Thank you very much. 

The next witness is J. W. Bellamy, Jr., representing the American 
Bankers Association. 


STATEMENT OF J. W. BELLAMY, JR., AMERICAN BANKERS 
ASSOCIATION 


Mr. Bettamy. Mr Chairman, my name is J. W. Bellamy, Jr., and 
I am president of the National Bank of Commerce, Pine Bluff, Ark. 
[ am appearing today in behalf of the American Bankers Association, 
the membership of which amounts to more than 97 percent of all 
banks in the United States in number and represents better than 98 
percent of the banking resources. 

Our bank with $16 million of deposits might be considered a medium- 
sized bank. However, through correspondent bank relationships with 
smaller and larger banks and through contact with bankers over the 
years, I feel I am familiar with the effect the proposed legislation 
would have on banks generally. 

I should like to direct your attention to the fact that the banking 
business is predominantly small business, being made up of thousands 
of small institutions. Of the approximately 14,500 banks, only 1,000 
have deposits of over $25 million; another 3,500 have deposits between 
$5 million and $25 million; while approximately 10,000 banks have 
deposits of less than $5 million. 

My comments will be primarily directed to five of the proposed 
changes before your committee amending the Fair Labor Standards 
Act: (1) the increase in the minimum wage; (2) the $6,000 salary mini- 
mum for exempt employees; (3) the payment of overtime on a daily 
basis; (4) the inclusion of certain fringe benefits in the regular rate of 
pay for purposes of computing overtime; and (5) the 6-year statute 
of limitations. 

MINIMUM WAGE 


The proposals for increasing the minimum wage seek new minimums 
ranging from 90 cents an hour to $1.25 per hour with other suggestions 
giving the Secretary of Labor the authority to increase the rate to $1.50 
per hour on an industry basis. A minimum wage of 90 cents per hour 
should not directly affect most of the banks. Banks pay the going 
wage rates and, in most areas, they are 90 cents or higher. 

However, I feel that I should call your attention to the 5,000 small 
banks with deposits of less than $2 million located in our smaller rural 
communities. The small size of these banks places a practical limita- 
tion on their earnings which would make the payment of even a 90-cent 
per hour minimum difficult, and anything over that prohibitive. It 
must be borne in mind that an increase in the salary rate of the lowest 
paid employee requires corresponding increases in the pay of most 
other employees in order to maintain customary salary differentials. 
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Bank employees in these banks do not have the same living expenses 
to meet which employees of city banks incur. Their transportation, 
food, clothing, and housing expenses are lower than similar expenses 
for the bank employee in the city. These advantages over city dwellers 
are reflected in lower living costs and proportionally lower salaries or 
wages. 

Banks, small and large, employ a majority of their permanent staffs 
directly from high schools. These boys and girls are inexperienced ; 
yet the banks pay them full salary while they are being trained. Banks 
also provide employment for thousands of students during summer 
vacations. These summer replacements generally cannot operate the 
bookkeeping machines or teller windows, but are used to perform 
simple clerical tasks. If minimum wage standards are set too high, it 
could result in the employment of only those who already have ac- 
quired specialized training through secretarial or commercial schools 
and might deprive many of these youths of employment opportunities. 
It is suggested that, if the minimum wage is raised, consideration be 
given to setting a lower rate during the first 6 months of employment 
and for vacation help and part-time help; or the Congress express the 
intention that learners’ certificates, as presently provided for in the act, 
be made available to banks for this purpose. 













































EXEMPT EMPLOYEES 





The American Bankers Association does not favor including a mini- 
mum salary as one of the tests in determining the status of executive 
and administrative employees. The difficulty with a fixed salary limi- 
tation is that it is inflexible and does not adjust itself to fit the varying 
salary levels existing in the different sections of the country. It 
becomes even more difficult to apply in a business such as ours where 
the units range from banks of less than $500,000 in deposits, employing 
as few as two or three people, to billion-dollar banks with thousands 
of employees. 

We believe that the only true test of administrative and executive 
status is the occupational test based on duties performed and respon- 
sibilities carried. We have never been able to reconcile this belief 
with the action of the Wage-Hour Administrator incorporating a 
salary requirement in the regulation defining executive and adminis- 
trative employees. By the same token, we wonder why it should now 
be proposed that Congress write a salary test into the law. We are 
opposed to such an arbitrary test for the reasons stated above. 





DAILY OVERTIME 






The payment of overtime on a daily basis may be practical in 
many industrial operations where production can be controlled, to a 
great extent, by thecompany. The fluctuations in banking operations 
are great and for the most part are beyond the control of the bank. 
Banking operations are not the type that can be controlled by a time 
clock. It is not the type of business in which a switch can be thrown 
on at 8 o’clock or 9 o’clock in the morning and can be turned off at 
the same hour every afternoon and operations cease until the fol- 
lowing day. 
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Banking operations, from their very nature, must respond to the 
needs and demands of the public and must be flexible to meet those 
changing demands. It is almost impossible, in the case of certain 
banking operations, to tell in the morning when a bank opens how 
long that particular day the operations of the bank may require the 
services of certain employees. It frequently happens in the afternoon 
near the closing hour that important banking matters arise which 
require the presence and the efforts of employees’ hours beyond the 
time contemplated in the earlier hours of the day. 

On the other hand, on some days operations will require much 
shorter hours of work from employees than on other days. It is cus» 
tomary in banks that when each employee has performed his daily 
job he is free to leave. 

Banks now pay their employees overtime for all hours worked 
beyond 40 hours in a workweek. It is felt that this accomplishes the 
purposes Congress had in mind when they passed the act. To now 
require banks to pay overtime whenever an employee works beyond 
§ hours in a day would impose an extreme hardship, particularly in 
view of the fact that banks do not decrease their employees’ pay when 
they only work 5, 6, or 7 hours a day. 

One result of this change, if enacted, might be to force many banks 
to change their method of paying from a salary basis to an hourly 
rate and only pay for time actually worked. ‘This would clearly not 
be beneficial to the employees. 


BONUS PAYMENT 


The proposal to repeal the present exclusion from the regular rate 
of pay for discretionary bonuses, profit-sharing plans, and thrift and 
savings plans would have serious effect on year-end customs in bank- 
ing. Over three-fourths of the banks make some kind of a bonus or 
profit-sharing distribution near the end of the year. 

Conservative banking practice has always dictated that bank man- 
agement, near the year end, set aside out of earnings proper amounts 
for increases in capital accounts to protect its depositors. After this 
his been done, if profits warrant, a bonus or profit-sharing distribution 
is generally made to the employees. To include these payments in 
the regular rate of pay for purposes of computing overtime would 
involve the task of recomputing the ermployee’s pay for every week 
in the year during which he had any overtime. The clerical work 
involved in this operation would be tremendous. 

It is realized that the present proposal would still leave in effect 
the present exclusion in section : (d) (1) of the act for so-called 
Christmas bonuses. However, past interpretations of the Wage-Hour 
Division of the Department of Labor have left section 7 (d) (3) on 
discretionary bonuses and profit-sharing plans as the only recognized 
statutory exclusion for many such payments considered Christmas 
and year-end bonuses by the banks. 


STATUTE OF LIMITATIONS 


_ The administration of the act over the years-has demonstrated that 
it is exceedingly difficult to make decisions on the proper interpreta- 
tion to be given certain sections of the act, and the regulations issued 
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thereunder, as applied to banking. As an example, consider the reg- 
ulations defining executive and administrative employees. They were 
written in language more descriptive of industrial situations than 
banking. They continue to create considerable doubt in the minds of 
bankers as to the proper classification of some employees. 

Under the present law, if the wage-hour inspectors rule the bank 
erred in interpreting the regulations, any action brought to recover 
back pay must be commenced within 2 years from the date the cause 
of action accrued. The amendment to increase this exposure to 6 
years would impose an unreasonable hazard on the banks. The hidden 
liabilities that could build up over a 6-year period are a serious 
problem. 

Small banks, as well as other small enterprises employing clerical 
help for routine tasks, do not have the volume of activity to justify 
nor can they afford the installation of modern electronic labor-saving 
office equipment. Therefore proposals now before this committee will 
have proportionately greater impact on smaller employers. Large 
employers with modern equipment employ more skilled operators at 
correspondingly higher rates of pay and will be little affected by these 
amendments. It is for this reason that we are concerned about the 
effect these amendments will have on the thousands of smaller banks. 

I appreciate the opportunity to have appeared before this commit- 
tee to present the association’s views. 

Senator Doveias. Thank you, Mr. Bellamy. That is a very inter- 
esting and very carefully reasoned statement. 

Mr. Bettamy. Thank you, sir. 

Senator Doveras. The next witness is Mr. Max Rittenbaum, presi- 
dent of the Sanitary Institute of America. 


STATEMENT OF MAX RITTENBAUM, PRESIDENT, THE SANITARY 
INSTITUTE OF AMERICA 


Mr. Rrrrensaum. Honorable chairman and committee members, I 
greatly appreciate your consideration in providing time to appear 
before you to present the position of the Sanitary Institute of America 
concerning possible amendments to the Fair Labor Standards Act. 

I should like to make clear that the testimony I shall give reflects the 
views not only of my firm, Rittenbaum Bros., of Atlanta, Ga., but 
also of 112 firms engaged in the laundering and processing of indus- 
trial wiping cloths who are members of the Sanitary Institute of 
America. 

The wiping cloths produced by these firms are sold both in intra- 
state commerce and in interstate commerce to trade, industry and 
Government agencies. In addition to the 112 members of our associa- 
tion, there are approximately 200 other firms engaged in the same 
activity which are not members of our association. I might state here, 
Mr. Chairman, that most of those who are not members are usually 
of a small type of firm. 

Both association members and nonmembers, however, are governed 
by the provisions of sections 6 and 7 of the Fair Labor Standards Act. 
Each of these firms, therefore, must pay the minimum wage of 75 
cents per hour and an additional 50 percent for hours in excess of 40 
hours worked in any one week. 
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During recent months a number of bills have been introduced into 

both the Senate and House of Representatives, the purpose of which 
is to increase the present minimum wage under the Fair Labor Stand- 
ards Act, or to increase the coverage of that act. I refer to bills such 
as S. 662, Lehman; S. 770, Murray; S. 18, Potter; S. 247, Smith 
(Maine) ; H. R. 64, Bailey; H. R. 215, Wier; H. R. 539, Kelley (Penn 
sylvania) ; H. R. 572, Powell; H. R. 3148, Udall. 
' The purpose of my appearance before your committee today is to 
make known the position of the Sanitary Institute of America and 
of the industrial wiping-cloth industry with particular reference to 
coverage provided by the Fair Labor Standards Act. Members of 
our association and of the industry strongly endorse those provisions 
of S. 662 which would extend coverage to employees of employers 
who are engaged in any activity “affecting commerce” as well as re- 
store coverage to employees employed in “any process or occupation 
necessary to production of goods for commerce.” 

More specifically, we strongly protest continuance of the present 
qualified exemption granted to certain laundries under the act as 
amended in 1949 and emphasize that such exemption creates exceed- 
ingly unfair conditions of competition for members of this associa- 
tion, all of whom are subject to the minimum wage and overtime pro- 
visions of the Fair Labor Standards Act. 

The wiping-cloth laundries or processors for whom I speak are, 
under the present Fair Labor Standards Act as amended in 1949, 
faced with competition from other laundries such as family laundries, 
linen-supply laundries, or industrial laundries who have been granted 
a cool exemption from sections 6 and 7 of the act provided that 
their operations conform to certain standards. These laundries are 
granted exemption provided that— 
more than 50 per centum of the establishment’s annual dollar volume of sales 
of such services is made within the State in which the establishment is locaied 
and provided that 75 per centum of such establishment’s annual dollar volume 
of sales of such services is made to customers who are not engaged in a mining, 
manufacturing, transportation, or communications business. (Par. 154, see. 13, 
Fair Labor Standards Act.) 

As a result of the exemption granted laundries meeting the above 
requirements, it is obviously now possible for any laundry which does 
51 percent of its business within the State and which makes 75 per- 
cent of its sales to customers who are not engaged in mining, manu- 
facturing, transportation, or communications business, still to do 
25 percent of its annual volume of business through the sale of indus- 
trial wiping cloths either within or without the State in which the 
establishment is located without being required to conform to sections 
6 and 7 of the act. 

Since these laundries are not required by law to pay the 75-cent 
minimum or overtime wages they of course have a significant advan- 
tage in competing with wiping-cloth laundries who are compelled 
under the law to conform with sections 6 and 7 of the act. Laundries 
engaged in this practice are family laundries, linen-supply laundries, 
and industrial laundries, many of whom wash or rewash reclaimed 
rags for use as wiping materials or industrial towels. 

It is the firm conviction of members of our association and of the 
wiping-cloth industry that the wage-hour law was not intended to 
create discriminatory conditions of competition in any industry. We 
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are entirely in sympathy with the philosophy of minimum wages and 
maximum hours. We believe however if we are to be bound by the 
wage and hour provisions of the act, our competitors should also be 
so bound. 

As you will recall, prior to the amendment of the Fair Labor Stand- 
ards Act in 1949, the Wage and Hour Administrator held that indus- 
trial laundries or linen-supply laundries did not come within the 
scope of the exemption provided retail and service trades. The 
following is quoted from Interpretative Bulletin No. 6 issued by 
the Wage and Hour Administrator on December 7, 1938; revised and 
reissued June 16, 1941: 


Another example of an establishment which would not be a service establish- 
ment for the same reason is an industrial laundry or linen-supply company 
which cleans or supplies coats, covers, towels, sheets, etc., for railroads, hotels, 
restaurants, beauty parlors, barbershops, stores, hospitals, and other industrial 
or business customers. Such an industrial laundry or linen-supply company, 
unlike the home laundry which serves private individuals, does not stand in u 
position similar to that occupied by the retailer. It possesses attributes similar 
to those of the ordinary wholesaler (e. g., with respect to price, quantity, and 
type of customer) and may not be considered as a service establishment for 
purposes of the exemption. 

Members of the wiping-cloth industry feel strongly that the inter- 
pretation of the Administrator quoted directly above is sound and 
accurately reflects the intention of Congress. It has the additional 
virtue that it does not create an arbitrary preferential or discrimina- 
tory status for any segment of the laundry industry. 

In view of the amendments of 1949, which create a special exemp- 
tion for laundries meeting certain conditions, it appears now that 
the only means of securing relief for our members and of restoring 
them to a position of equality in competing with their exempt com- 
petitors is through an amendment to the act. We urgently recom- 
mend that in the interests of fair play, the Fair Labor Standards Act 
be amended so that exemption from the wage and hour provisions 
shall not extend to any laundry which competes with industrial 
wiping-cloth laundries which are without exception covered. 

eascnr, may I invoke this comment here. I notice today that 
someone is going to represent the laundries. I might say this. Per- 
sonally I happen to know that the laundries are having a difficult 
time. We are not trying to fight the laundries in our association, but 
we do feel that some provision should be made to protect our industry 
so that those laundries will be prevented from securing exemption 
if they participate in any industrial type of laundering. 

If they will eliminate their industrial type of laundering, we feel 
\ve do not care what exemptions are given them. But we do feel 
when they come in and go to taking away the industrial business 
under which we are governed by the minimum wages, then we should 
get relief and have them so bound by the same provisions of the Fair 
Labor Standards Act as we are. 

Senator Doveias. But if the industrial work which they do in a 
given laundry is only a small fraction of their domestic laundry? 

Mr. Rirrensaum. Unfortunately, Senator, what is happening in 
this country today is that a number of these laundries are dividing 
that percentage up by dividing their own business up into little neigh- 
borhood laundries, we will say; although the corporate ownership is 
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actually the same at the top. They are setting up individual owner- 
ship, and it is a subterfuge. They are able to divide this percentage 
up. 

Senator Dovenas. Therefore they can have a specialized laundry? 

Mr. Rirrensaum. That is right. Frankly, you will find that in 
every community today. More and more of them are going into in- 
dustrial type of laundering and it is hurting our industry. 

Senator Dovetas. In the same establishment? 

Mr. Rirrensaum. What they are doing is setting up small estab- 
lishments in neighborhoods and they are running them under different 
names. But yet it all evolves eventually down to the same ownership. 
It has become a very unfair type of competition. 

The present unfair and discriminatory exemption available to those 
jaundries meeting the requirements of paragraph 154, section 13, 
create a competitive handicap for wiping cloth laundries which it is 
almost impossible to overcome in the open market. This unfair and 
discriminatory exemption should be eliminated from the Fair Labor 
Standards Act. Toward that end we strongly recommend the adop- 
tion of those provisions of S. 662 which would extend coverage to all 
employees of employers who are engaged in any activity “affecting 
commerce” as se as restore coverage to employees employed in “an 
process or occupation necessary to production of goods for commerce.” 


Our prime concern is the elimination of the exemption now granted 
to those laundries above described and we are not committed to the 
particular language contained in S. 662 above quoted. Any other 
amendment resulting in the same goal will equally meet with our 


approval. 
enator Doueias. May I ask you: Have you prepared the text of 
an alternative amendment ? 

Mr. Rirrensaum. No, sir. We could easily do so, Senator. 

Senator Dovexas. I wondered if you would do so and submit that. 
Then it would be printed at the conclusion of your remarks. 

Mr. Rirrensaum. All right, sir, I will gladly try to do that. 

Senator Doveias. May I ask this: In general does the provision in 
Senator Lehman’s bill, S. 662, meet with your approval ? 

Mr. Rrrrensaum. Yés, sir. I am not too familiar with it; but the 
provisions which would eliminate this unfair competition of service 
industries would meet with our approval. Primarily what we are 
concerned with is some way of covering up that loophole whereby these 
service industries can participate in industrial and interstate commerce 
and yet havea vedo to get out. 

Senator Doveatas. So in general on this feature, you approve Sena- 
tor Lehman’s language, even though you might be able to improve 
it somewhat ? 

Mr. Ritrensaum. We will try. 

Senator Doveias. Thank you very much. 

Mr. Rirrensaum. Thank you, sir, for the time. 

Senator Dovetas. The next witness is Mr. John W. Turnbull, repre- 
senting the American Poultry and Hatchery Federation. 
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STATEMENT OF DON M. TURNBULL, EXECUTIVE SECRETARY, 
AMERICAN POULTRY AND HATCHERY FEDERATION, KANSAS 
CITY, MO. 


Mr. Turnsu.y. My name is Don M. Turnbull. I reside at 218 East 
73d Terrace in Kansas City, Mo. I am employed in that city as the 
executive secretary of the American Poultry and Hatchery Federation. 
I am here today as a representative of the federation. 

The American Poultry and Hatchery Federation was organized in 
1916. It is incorporated as a nonprofit corporation under the laws 
of the State of Rhode Island. It is a trade association for poultry 
hatcherymen and poultry breeders and had a membership of approxi- 
mately 4,000 in the 48 States. 

Poultry raising is a major source of cash farm income in the United 
States. It consistently ranks third or fourth. ‘Total income last year 
exceeded $4 billion, even though it was considered one of the most 
unprofitable years in the history for our breeders and flockowners. 
Poultry raising has been one of the most universal of all farm crops. 

The American Poultry and Hatchery Federation is opposed to an 
extension of the minimum wage and maximum hours’ provisions of 
the Fair Labor Standards Act to any and all phases of agriculture. 

We doubt that it ever would be wise to prescribe a high fixed indus- 
trial wage for the agricultural field. Most certainly it would be a 
dangerous step at this late date. 

Agriculture is in a depressed state. The United States News and 
World Report for April 29, 1955, quoting official figures, said that 
farm prices are expected to stay at present levels. The article went 
on to note that the farm outlook still leaves farmers outside the boom 
now being enjoyed by most other businesses and city dwellers, 

Farm prices are off 5 percent from a year ago. Net income of 
farmers may drop 5 percent from 1954 to 1955, too. To quote the 
United States News article, “Farm difficulty comes from large 
production.” 

Before this country decides to load the agricultural economy with 
higher labor costs, it must first ascertain how to get agriculture suf- 
ficiently solvent to meet current obligations. 

Certainly it would be putting the cart before the horse to say to 
the American poultryman today that while we are sorry his costs in 
1954 were the most unfavorable in history in relation to the prices 
received for his eggs and fryers, we expect him to pay even higher 
costs now in the form of a rigid wage scale, based on industrial wages. 

No Member of Congress could keep a straight face in declaring that 
the increasing wages would wipe out the deficits faced by poultrymen. 
Nor would it help employees if the wage increases force their em- 
ployers to the wall 

Let us for a moment consider the consequences if the Congress 
should extend the minimum wage—whether it be 75 cents, 90 cents, 
or $1.25 an hour—and the minimum workweek—to agriculture. 

We note that farm prices are down, but seldom can one point to 
comparable price declines at the retail level. Has any consideration 
been given here to the effect on retail prices of items made from agri- 
cultural products ? 
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Senator Doucias. I am very glad you emphasized that point, be- 
cause members of my party have been constantly pointing out that the 
fall in farm prices has not been accompanied by any real decrease in 
retail food prices. 

There has been a fall in farm prices of about 23 percent since 1951, 
and a decline of about 15 percent since October of 1952. Yet the 
retail cost of food has not decreased correspondingly. 

Do you have any explanation for that ? 

Mr. Turnseutut. Yes, I do. My explanation is that agricultural 
products now get more servicing after they leave the farm. For 
example, at any store now you buy tomatoes three to a pack in a little 
cellophane package. We used to get them back in my home town in 
a sack or a basket pretty much as they come from the farm. 

All of that cost has to be paid for by somebody. 

Senator Doveias. That is partially true. Do you think it accounts 
for the entire difference ? 

Mr. TurNBULL. It accounts for quite a bit of it. In our own indus- 
try, in our case, some of our lower prices, of course, are being passed 
on because it happens in eggs that the farm share of the egg dollar 
is greater than almost any other. 

Senator Dovetas. How much are you getting for medium-sized 
eggs ¢ 

Mr. TurnBu.u. Let’s name a place. Do you mean farm price? 

Senator Doveas. Farm price. 

Mr. TurnsutyL. The farm price in the Midwest at the present 
time is around 32 cents for current receipt eggs. That means all eggs 
of all sizes as they come from the farm. 

Senator Dove.as. I was thinking of medium size. Do you think 
that would be an average on medium ¢ 

Mr. Turnsc.u. We have to take a specific area on that down to a 
locality, because so few areas in the Midwest grade. 

Senator Dovetas. Around Kansas City. 

Mr. Turneutyi. About 3114 cents for a graded medium-sized egg. 

Senator Doveras. And on pullets’ eggs, how much ? 

Mr. Turnsu.i. We aren’t getting pullet eggs at this time of the 
year. 

Senator Dovetas. Last year how much did. pullet eggs bring? 

Mr. Turnsutv. Last year pullet eggs were down as low as 12 cents 
yenerally across the Midwest, for about 2 weeks’ time. 

Assuming there was some method by which agriculture could pass 
along its higher costs to the consuming public, would not this touch 
off another spiral of inflation ¢ 

What would the laboring man or the white-collar worker gain ? 

Now let us consider the other course—the one most likely to happen. 

The farmer has never been able to set his own price for his eggs and 
chickens. He takes his produce to market and accepts whatever is 
offered. In a fluid market, there always is an outlet for his poultry 
and eggs at a price, although there is no guaranty this price will return 
a profit to him. For the last 12 months, more often than not, it 
hasn’t. 

Assuming he has hired labor, and assuming we did go through with 
a high minimum wage for agriculture, he now has greater expenses. 
Does this fact cause the buyer of poultry and eggs to automatically 
increase his offering price? 
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It is not even considered. The higher costs come out of the farmer’s 
ket. 

P The poultry industry would have little if any recourse. Even a 

revision in the so-called parity formula would not help. There is no 

Government price-supporting operation in poultry and eggs, and none 

is sought by the industry in general. 

Senator Doveras. Do you favor increased purchases of eggs by the 
Government to be made into dried eggs and used in the school lunch 
and surplus food programs ¢ 

Mr. Turnsutt. Our organization, and as far as I know, every poul- 
try organization of any size in the country for the last 4 years, has gone 
on record in opposition to that type of program. We are reaping the 
harvest of the postwar purchase programs. 

Senator Dovatas. In other words, you want rugged individualism ? 

Mr. Turnpu.. We are getting it. We had an awfully rough year 
last year. 

Farmers whose income is dependent in part on the price-propping 
operations of the Federal Government, would get some relief by seek- 
ing a new parity formula which would partly reflect higher costs re- 
sulting from new wage scales. The formula is based on the operations 
of a general-purpose farm. 

But the parity formula is of no consequence to the poultry breeder, 
except to the extent that it advances or decreases his feed bill—an 
item that accounts for 60 percent of his costs of production. 

In the field of poultry and egg production, the trend is toward a 
specialized operation as producers strive for greater efficiency. Such 
producers are not in a position to throw the switch on production and 
thus correct an oversupply. Excessive production which contributes 
to his economic disadvantage prohibits him from paying higher wages. 

Senator Dovctas. I visited some of these commercial hatcheries and 
I was somewhat struck by the fact that the conveyor system had been 
applied in some of them in which the corn moves on a revolving belt 
passing by the hens. Is that very widespread ? 

Mr. Turnsuty. That is not in a commercial hatchery. That would 
be in a broiler plant, Senator. Yes, that is growing. There is only 
one shortcoming: 

Senator Dovucias. How have you mechanized the laying of eggs? 

Mr. Turnsuiu. We have not stamped them as to date, yet. How- 
ever, we do have plants that actually collect the eggs as they are pro- 
duced. They roll out of the nest on a belt and are carried to the center 
of the laying house to be sized and graded. 

Senator Dovetas. Do you have production quotas for the hens? 

Mr. Turnputy. Yes; we have production quotas for the hens, If 
she misses 7 days in a row, she is culled and sent off to slaughter. 

Senator Dovetas. It seems to me this is an invasion of mechaniza- 
tion into the privacy of hen life. 

Mr. TurNBULL (resuming his statement). He would meet the emer- 
gency in 1 or 2 ways: (1) Work toward a level of production which 

is immediate family could supervise, or (2) move as quickly as 
possible toward 100-percent mechanization. 

In either event, the hired hand would lose. 

Still another alternative would be an upsurge in “contract poultry 
production,” a practice which has raised havoc among poultry growers 
in many areas, actually reducing them to the status of serfs. 
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In this operation, the purveyor of mixed feeds, or perhaps a pro- 
cesing plant, extends credit to the grower who, to all intents and pur- 
poses, operates as an individual. He receives his profit after all other 
costs have been absorbed. Where is the minimum wage scale here? 

The broiler-raising and turkey-raising phases of our industry are 
all but saturated with this practice now. It is spreading into the egg- 
production field. 

Everyone associated with the industry recognizes the practice as an 
evil one. 

Application of the Fair Labor Standards Act to this phase of 
poultry raising would be the final blow for those independent growers 
who are striving to operate poultry projects free of domination by 
the “contract growing” interests. 

Senator Dove.as. I am a little bit confused as to the precise nature 
of this “contract growing” that you speak of. 

Mr. Turnsuuu. Actually the contract grower is a feed dealer, 
hatcheryman, processor or combination, feeding out large numbers 
of pouultry. 

Senator Dove.as. Operating through a front, you mean? 

Mr. Tournpu.L. Not necessarily through a front. The contract 
grower contracts with a number of farmers to raise his birds for him. 
The contractor furnishes feed, chicks, medicinals, brooding fuel, and 
other supplies, while the farmer furnishes the land, building, equip- 
ment and labor. Ownership of the birds remains with the contract 
grower as arule. He pays the farmer on the basis of feed efficiency, 
feed utilization or perhaps a share in the profits, with the contract 
grower usually absorbing all losses. 

Senator Dovexas. I wish you would tell me more about that. That 
sounds very interesting. 

Mr. TurnBu.u. It about ruined us last year in the broiler business 
because the grower did not have to risk his own money and as a result 
we had so much poultry being raised that the broiler market went into 
a demoralized state last March and stayed that way on through last 
December. 

Senator Dovetas. Does the feed concern own the fowl? 

Mr. Turnsutw. Yes, retains ownership in many cases, actual own- 
ership. 

Senator Doucias. What does the so-called producer get? 

Mr. Turnsvutu. It depends on the contract arrangement. Some- 
times he gets what is left over after all bills are paid. Sometimes he 
works on a pound of meat per pound of beef consumed, ratio. It is 
complex. 

I said earlier that the problem of agriculture is one of overproduc- 
tion. In many instances the only hope of disposing of this excess 
output of our farms is abroad. One factor working against sales at 
the present time is the artificially high domestic price, resulting from 
high supports. 

Senator Dovetas. Is that true of the price of chicken ? 

Mr. Turnsuty. Chickens are not supported in price, but the feed 
we buy is supported and this factor keeps our costs high. Higher 
labor costs will increase the barrier. 

Senator Dovetas. The price of chicken is too high ? 

Mr. Turnsutu. Two men from the industry are abroad at the pres- 
ent time trying to interest foreign buyers in our poultry. Our price 
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is Just a little too high; their marketing methods are not equal to ours 
and we also have some trade barriers working against us. How much 
farther out of line will our domestic prices be in relation to world 
prices if higher labor costs are foisted on agriculture ¢ 

Several of the bills being considered by this committee would ex- 
empt the agricultural employees of employers employing the equiva- 
lent of 4 to 6 men in each of the preceding 4 quarters. Here is an 
insidious attempt to create a class problem by differentiating between 
“big” farmers and “little” farmers. 

The theory of contributing to the general welfare is defeated before 
it starts. The larger the farmer, the more capable he will be of step- 
ping up his mechanization. 

We must have the larger farmers because they are the ones who pro- 
duce most of our food. It is reported that 90 percent of our food 
comes from 10 percent of our farms. 

Thousands of small farmers don’t produce more than enough food to 
feed themselves. It is because of the larger farming operations— 
because of our large breeding farms and large broiler , turkey and egg- 
producing farms—that the ‘American public i is able to obtain poultry 
and eggs ‘at reasonable prices. 

Economies from new techniques are quickly passed along. These 
bills which would tend to increase the costs of the larger producers 
while favoring smaller producers would, in fact, tend only to boost 
food costs at the retail level, if the farmer could pass the wage in- 
creases along. 

Still other considerations are evident. The seasonal nature of most 
agricultural activity and the need for action while the weather permits 
and while Mother Nature’s demands must be reckoned with. 

Agriculture now pays a competitive wage determined in part by 
the wage scale of the city, but to create a wage straitjacket would 
result in widespread repercussions in our entire agricultural economy. 
It needs no additional tinkering from Washington. It is having 
plenty of trouble without artificially created ones. 

It is the belief of the American Poultry and Hatchery Federation 
that no change should be made in the present Fair Labor Standards 
Act with respect to its application in the field of agriculture. 

Senator Doveras. Thank you very much. The next witness whom 
we have scheduled is Mr. Fred Gregory, president of the South Caro- 
lina Association of Launderers and Cleaners. Is Mr. Gregory in 
the room ? 

If Mr. Gregory is not in the room, I understand that Mr. Tower, 
representing the National Association of Radio and Television 
Broadcasters, is operating on a rather tight schedule and has to board 
a plane shortly. Mr. Tower, we will hear you now. 


STATEMENT OF CHARLES H. TOWER, NATIONAL ASSOCIATION OF 
RADIO AND TELEVISION BROADCASTERS 


Mr. Tower. My name is Charles H. Tower. I am manager of the 
employer-employee relations department of the National Association 
of Radio and Television Broadcasters. 

The National Association of Radio and Television Broadcasters 
is the only trade association in the radio and television broadcasting 
industry. It admits to membership radio and television stations and 
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networks in the United States. Present membership includes 1,565 
radio stations, 3 radio networks, 267 television stations, and 4 television 
networks. 

Statement of position: The association opposes the $1.25 minimum 
wage proposals which have been presented to this committee. This 
66-percent increase in the statutory minimum wage would cause great 
economic hardship on certain segments of the broadcasting industry— 
yarticularly the small market stations in rural areas—and it cannot 
i justified on any acceptable theory of minimum-wage legislation. 

While we have some doubts about the advisability of increasing the 
minimum at all in a time of booming economic activity, the adminis- 
tration’s proposal for an increase from 75 cents to 90 cents would cause 
a minimum of dislocation in the broadcasting industry and does have 
some basis in a recognized theory of minimum wage determination. 

The $1.25 minimum wage proposal contained in many of the bills 
being considered by this subcommittee will, if enacted, bring about 
great economic hardship on certain segments of the broadcasting 
industry. 

This conclusion is based upon an analysis of the employment and 
operational problems that exist in some segments of broadcasting. 
The segments particularly affected are those radio and television sta- 
tions which operate in the smaller markets which are removed from 
the compensation influence of the industrialized communities. 

Structure of the industry: Millions of Americans depend upon 
broadcasting for news, entertainment, and information. On atypical 
Sunday evening from 8 to 9 p. m., 75 million Americans are watching 
their favorite television program or listening to their favorite radio 
show. Yet few in this vast audience realize the complexity and di- 
versity of the industry which brings this miracle into their homes. 

Commercial radio is 33 years old this year. As of April 1, 1955, 
there were 2,703 AM or standard broadcasting stations on the air. 
The 2,700 radio stations are located in 1,280 cities and towns in every 
State inthe Union. Forty-seven percent of them are in towns of less 
than 25,000 people, 27 percent in towns of less than 10,000 people, and 
8 percent in towns of less than 5,000 people. 

At least half of the 2,700 stations employ fewer than 15 people. 

Commercial television has grown up in the last 10 years. On the 
first of April 1955, there were 424 stations in operation. TV stations 
are not as widely dispersed as radio stations, although the TV allo- 
cations plan set up by the Federal Communications Commission in 
April 1952 provides for a TV outlet in each of approximately 2,000 
cities and towns. 

Over the next few years there will be a significant increase in the 
number of small market TV stations but it is unlikely that the 
maximum number allocated by the Federal Communications Com- 
mission will ever be reached. 

Stations affected by the $1.25 minimum wage: Broadcasting has al- 
ways been known as a high-pay industry. This reputation is in part 
due to the reports of fabulous compensation contracts with the Jackie 
Gleasons and the Bob Hopes. It is also in part based on solid fact. 
The average compensation figures in broadcasting place it in the front 
rank of American industry. (According to the U. S. Department of 
Commerce survey, published in 1954, radio broadcasting and tele- 
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vision ranks third among the 79 major industries in average yearly 
compensation to employees; National Income Supplement, 1954 Edi- 
tion, U. S. Department of Commerce, pp. 200 and 201.) But the av- 
erage figures do not pay the rent. 

The diversity of compensation in the industry is tremendous. Dol- 
larwise, there is no rational comparison between the 250-watt station 
in Bisbee, Ariz., and the 50,000-watt station in New York City. And 
this applies to wages, prices and revenue, and just about everything 
else. Market by market, broadcasters have a reputation of meeting 
or beating the going rate in the community. This is true in the 
largest as well as the smallest markets. 

The crux of the matter is that, in many small markets, the $1.25- 
an-hour rate is substantially in excess of that now being paid to lower 
skilled help employed by some of the commercial radio and TV sta- 
tions, and by all other comparable employers in the market, too. 

Based on data recently collected by the association it can be reliably 
estimated that approximately 900 radio stations would be immediatel 
affected by a $1.25 minimum wage. Almost all of these are small 
stations in small markets—markets of less than 25,000 people. 

These stations are local stations performing a local community serv- 
ice. They do business with the local filling station, the corner drug- 
store, the grain and feed distributor, and the local dry-cleaning estab 
lishment. Almost all their revenue is derived from these local sources. 
A few of them may be affiliated on a limited basis with a nationwide 
network but in the majority of cases the programing is locally devel- 
oped for a local market. 

The Federal Communications Commission has long been interested 
in the establishment of local radio stations in smaller communities. 
For years the policy of the Commission has been to encourage their 
development and growth on the theory that local stations serving a 
particular local market can fulfill certain local needs that cannot be 
filled by the larger regional oulets. (See, for example, report and 
order issued by the Federal Communications Commission in the mat- 
ter of amendment of sec. 1 of the Standards of Good Engineering 
Practice Concerning Standard Broadcast Stations wherein the Com- 
mission said: 

The reason for the first exception to the 10 percent criteria (the providing 
of a first night-time standard broadcast transmission facility to a community) 
needs no development in view of the obvious importance of every community 
paar such an outlet for local expression (10 Pike & Fisher Radio Regulation 
The same interest in local service is clearly evident from the Com- 
mission’s allocations plans for television. 

A typical station affected by the $1.25 minimum wage: In a small 
town of about 10,000 people in southern Illinois there is a radio station 
which is typical of the approximately 900 stations which would be 
affected by a $1.25 statutory minimum wage. I can show you an em- 
ployment and wage questionnaire submitted to the association as part 
of our regular 2-year cost and employment surveys submitted by a 
radio station in Carbondale, Ill., WCIL. 

Senator Dovetas. That is what is called argumentum ad hominen— 
tailormade; the example chosen to fit the local of the chairman of 
this subcommittee. 









ge ke 
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Mr. Tower. We think this will be a little more meaningful to you 
in that it is a radio station in your home State. It is typical of other 
stations. I think you are familiar with the gentleman who owns and 
manages that station, Mr. Paul F. McRoy, who is an able and aggres- 
sive smalltown broadcaster. 

Let’s look briefly at a staff breakdown of this station showing the 
wage rates paid in February 1955 and the number of people employed 
in each classification. Here is a listing of the staff, excluding the 
manager who serves as program director, sales manager, and chief 
engineer This, by the way, is an unusual combination Normally 
2 or 3 people will split those duties. 

Two full-time announcers at $127 per hour, or $70 for a normal 50- 
hour workweek. 

Four part-time announcers—local college students—at $1 per hour. 

One full-time technician at $1.25 per hour, or $65 for a normal 
48-hour workweek. 

Two part-time technicians (local college students) at $1 per hour. 

One traffic manager at $38 per week for a 40-hour week. 

One bookkeeper at $42 for a 40-hour week. 

Two salesmen who average $90 per week on the basis of a 15-percent 
commission. 

Total number of employees—7 full-time and 6 part-time. 

This is a typical small station in a market of 10,000 or 11,000 people. 
It performs in our judgment a vital community service. This station 
is typical of about one-third of the broadcasting industry, or 900 
stations. About 900 radio stations will show a pattern of employment 
typical of the one shown here. 

(The questionnaire from which the above figures are taken follows :) 


1955 Rapio EMPLOYMENT AND WAG* QUESTIONNAIRE 


This questionanaire will give us the data necessary to put together an up-to- 
date report on employment and wages in radio. Please have your bookkeeper 
fill out the questionnaire and return one copy to us—the other to be kept for your 
files. 

In designing this year’s questionnaire we have tried to simplify the problem of 
response for broadcasters by including only key jobs. These are the jobs which, 
through practice, have become relatively standardized in the industry. 

Please read the following definitions before filling out the questionnaire. Re 
member that this questionnaire applies to radio only. 

A. Average weckly compensation.—This is the average weekly compensation 
for the normal workweek of those working full time in the particular classifica- 
tion. Use the payroll week of February 13, 1955, except in those cases where 
the compensation of this week was not typical. Do not include fees or overtime 
compensation except where overtime is regularly worked. 

B. Normal number of hours.—This is the number of hours for which the typical 
weekly compensation is paid—usually 40 hours except where more or less than 
40 are normally or regularly worked. 

C.. Number of full-time employees.—Enter in this column the number of full- 
time employees working in radio in each classification during the payroll period. 
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| Average | Normal | Number of 
| weekly com-| number of full-time 
| pensation hours employees 


A 


se 
. Chief engineer ! 
. Announcers (staff) 
(Indicate average additional compensation per an- 
nouncer per week resulting from fees $ 
. Technicians 
. Traffic manager 
. Continuity writers 2 
. Bookkeeper _- 


. Salesmen (average compensation should include both 
salary and commission) 
. Sales manager ! (salary and commission) 


10. Method of compensating sales personnel? 


Please give details—for example: (a) $50 salary plus 5 percent on first $1,500, 732 percent on remainder; 
or (5) straight 15-percent commission on net local time sales; etc. 
Salesmen: 15 percent based on collections. 
Sales manager.! 


11, Total number of employees (include all persons employed at station): Full time 7; part time 6. 
Call letters: WCIL. 
Location: Carbondale, Ill. 


1 Manager is program manager, chief engineer, and sales manager. 
? Salesmen write their own continuity. 


It is unnecessary to point out what a $1.25 minimum wage would 
do to the wage structure at this station. The cost increase would be 
immediate and substantial. It is worth noting that this station-de- 
rives almost all of its revenue from local accounts in its town and in 
nearby communities. Nearly all of these accounts are local businesses 
not subject to the Fair Labor Sandards Act. The compensation paid 
by the station compares favorably with wage rates in these local busi- 
ness establishments. 

Extent of the dislocation: It may be argued that an increase of $5 
or $10 per week will not bankrupt one of these small broadcasting 
stations. The answer to this is twofold. 

First, the increase will not and cannot be limited only to those who 
are directly affected. It is well known that a substantial increase 
for one ckilled group of employees eventually pushes up the scales all 
along the line so that customary skill differentials can be maintained. 
This fact was recognized by the Wage-Hour Administrator in 1944 
when, in the annual report of the Wage and Hour and Public Con- 
tracts Divisions it was stated as follows: 

In addition to those workers receiving direct pay increases to bring their 
wages up to the minimums, many others who were earning more than the es- 
tablished minimums received indirect pay advantages following the wage orders. 
(Fair Labor Standards Act in Wartime, Annual Report Wage and Hour and 
Public Contract Divisions for the fiscal year ended June 30, 1944, p. 20.) 

Secondly, the stations involved are those least able to stand an 
increase in costs. Most small broadcasting stations, whether they be 
in radio or television, operate on an extremely “tight budget” basis. 
From the financial data published for the year 1952 by the Federal 
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Communications Commission the following figures are relevant 
(Final AM-FM Financial Data, 1952 Federal Communications Com- 
mission, pp. 2 and 3) : 





——————— 
Number of | Average Average | Profit before 
Stations revenue expense | taxes 


Stations in markets with populations of— 
(a) 25,000 to 50,000 300 | $128, 289 $111, 960 | $16, 329 
(b) 10,000 to 25,000 § 92, 799 81, 297 11, 502 
(c) 5,000 to 10,000 | ‘ 66, 670 58, 322 8, 348 
(d) Less than 5,000 ¢ 53, 618 7, 940 | 5, 678 


Since 1952 an additional 300 radio stations have come on the air. 
A substantial number of these are found in the smaller markets. 

The operating picture for 1954 for the small-market stations will 
certainly be no better than in 1952; it may well be worse. According 
to estimates published in Printer’s Ink magazine, radio revenue on a 
nationwide basis in 1954 decreased for the first time in more than 
20 years. The major setback was in network and so-called national 
spot business. The latter has always been a small but important ele- 
ment in the profit picture of the small-market stations. 

It is also important to realize that these stations cannot easily re- 
duce their staffs. Most full-time stations are on the air 16 or 18 hours 
per day, 7 days per week. To do this job with 8 or 10 people requires 
the most efficient use of manpower. 

Finally, it should be pointed out that, according to confidential 
surveys conducted by the association, labor costs for small-market 
radio stations run to 55 percent of total operating costs. 

All of these facts combine to show that the $1.25 minimum wage 
would be an oppressive burden for the small-market station. In 
some cases—and the exact number is difficult to predict—it might well 
force the stations out of business. The association is opposed to the 
$1.25 minimum wage proposals which have been presented to this 
committee. This 66-percent increase in the statutory minimum wage 
in our judgment would cause great hardship on certain segments of 
the broadcasting industry, particularly the small-market stations, and 
it cannot be justified on Wat we regard as an acceptable theory of 
minimum wage legislation. 

A point here which I would like to make, which is not contained in 
our formal statement but I think is important, was raised briefly here 
this morning, and I would like to touch on it. It relates to the $6,000 
proposal for exempt work. It is my understanding that the Adminis- 
tration and the present Acting Wage-Hour Administrator have not 
indorsed this proposal. 

We have always felt that a dollar standard in the exempt work area 
creates serious inequities. Even the present $75 figure for certain 
types of exempt work causes substantial inequity. We think a $6,000 
figure would be completely unrealistic, would work a substantial 
hardship on small employers, particularly those small employers less 
able to stand the price. 

The application of the wage-hour law to small market radio and 
television stations: In view of the legislative history of the Fair 
Labor Standards Act, it is ironic that the small radio station which 
produces a local product exclusively for local service should be sub- 
ject to an act which is basically designed to keep sweatshop products 
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out of the stream of commerce. Senator Hugo Black, now Mr. Jus- 
tice Black of the United States Supreme Court, was one of the spon- 
sors of the so-called Black-Connery bill (S. 2475) which set forth the 
basic pattern for the Fair Labor Standards Act. 


On July 27, 1937, on the floor of the Senate, Senator Black discussed 
his bill as follows: 


The general purpose of the bill, legislatively speaking, is a threefold one: 

It provides a method of obtaining the objective of minimum wages and maxi- 
mum hours in industries throughout the Nation which engage in the transpor- 
tation of their goods in interstate commerce. It is not intended to and does not 
attempt to provide by Federal legislation the fixing of minimum wages and 
maximum hours of employment in all the varied peculiarly local business units 
of the Nation. 

There is one provision of the bill which would not only authorize action with 
reference to the production of goods which actually move in interstate com- 
merce but, under the doctrine of the Shreveport decision—with which, I am sure, 
every lawyer in this body is familiar—would authorize action in connection with 
those businesses and industries that are seriously competing with and having 
a substantial effect upon the flow of interstate commerce. * * * 

So the bill, insofar as it limits the maximum hours of employment and mini- 
mum wages, is limited, except to the small extent heretofore indicated, to goods 
which are actually manufactured for transportation and are transported in 
interstate commerce. We, therefore, eliminate in the beginning any idea that 
this is an effort to regulate wages and hours in the various service employments 
throughout the Nation. 

That is done for two reasons. In the first place, the bill rests squarely upon 
the interstate commerce clause of the Constitution. In the second place, I be- 
lieve it was the prevailing sentiment of the committee, if not the unanimous 
sentiment of the committee, that businesses of a purely local type which serve « 
particular local community, and which do not send their products into the stream 
of interstate commerce, can better be regulated by the laws of the communities 
and of the States in which the business units operate. [Emphasis supplied.] 

The section of the bill which was described in the third paragraph was elimin- 
ated in the final draft as passed by Congress. Thus, the Fair Labor Standards 
Act is not coextensive with the commerce power granted to the Federal Gov- 
ernment by the Constitution. (Mabee v. White Plains Publishing Co., Inc. (327 
U. S. 178).) 

Moreover, as is well known, almost all retail and service establishments— 
organizations that are operationally comparable to small broadcasting sta- 
tions—have always been excluded from the coverage of the act. One of the 
most ardent supporters of wage-hour legislation, Representative Emanuel Celler, 
of New York, recognized the justice of this exemption when, in 1938, he intro- 
duced during the course of House debate on 8S. 2475, an amendment excluding 
retail establishments from the coverage of the act. 

This amendment was introduced with the approval of Congresswoman Nor- 
ton, of New Jersey, who, as chairman of the House Labor Committee, was guiding 
the legislation through the House. There is today a recognition by all sides that 
this principle is fair and just although there is some controversy over its ap- 
plication. 

The problem faced by broadcasters, particularly the smaller ones, in ad- 
justing to the 40-hour week requirements of the Fair Labor Standards Act have 
been numerous and difficult. The obligation to operate 16 to 18 hours a day, 
7 days a week, alone makes adherence to rigid overtime requirements onerous. 
Additionally, the broadcaster is involved in running a business which, in some 
of its most important aspects, requires creative people working on a non- 
scheduled basis. The broadcaster has, with considerable envy, looked upon his 
neighbors in the retail and services fields who are normally exempt in the smaller 
communities. He has asked, and not without reason, why these controls are 
placed upon him. In addition, we in broadcasting feel and like to think—and 
this is true, I am sure—that many of the people who work for us do not like 
to work on an hourly basis. They like to work on a job basis. They perform 
a creative activity even in the smallest markets, It is an activity which cannot 
be rigidly conformed to a time clock. 
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There is no justification at the present time for increasing the 
statutory minimum wage above the 90-cent figure proposed by the 
administration. 

Let it be stated at the outset that the association is in favor of a 
dynamic expanding economy. We work in a dynamic and expanding 
industry whose dollar volume has almost trebled in the last 10 years. 
Moreover, as an advertising medium, we are very conscious of the 
role we play—a role that is too little understood—in creating a 
demand for the goods and services that our productive capacity can 
bring forth in such abundance. 

Most will agree with this overall objective. Differences arise in 
the method of achievement or—perhaps more precisely—in the tech- 
niques to be used in creating an environment conducive to an expand- 
ing economy. 

Contrary to some current opinions, minimum-wage legislation has 
little or nothing to do with this problem. Wage-and-hour legisla- 
tive discussion began in 1937 at a time when our country was trying 
to pull itself out of the greatest depression in its history. The pur- 
pose of minimum-wage legislation was said to be the prevention of 
sweatshop competition in the channels of interstate commerce and 
a placing of a floor below which wages could not fall. 

Whatever may have been the efficacy of minimum-wage legislation 
in 1938—and we know of no definitive studies documenting its suc- 
cess in meeting its objective even at that time—there is considerable 
reason to doubt its desirability now at a time when we are experi- 


encing the highest economic activity in the history of our country. 


The administration’s minimum-wage proposal is based on the cost- 
of-living increases since the last statutory revision of the minimum 
wage which took place in 1949. If the 75-cent minimum was sound 
at that time, the proposed increase to 90 cents maintains the basic 
theory of the statutory minimum wage. Any additional increase 
introduces different concepts which should be carefully scrutinized 
before they are given legislative acceptance. 

A yariety of arguments have been advanced for increasing the 
minimum wage above 90 cents—that is, above the cost of living 
adjustment in the 1949 figure. A brief analysis of several of the 
more important arguments will be worthwhile. 

1. Supporting a family of four: Many witnesses before this com- 
mittee have raised the obvious point that a 90-cent-an-hour mini- 
mum wage will not come close to providing the budget of about 
$4,100 per year which is currently regarded by the Bureau of Labor 
Statistics as modest but adequate to meet the needs of a family of 
four. The statement of fact is correct. The fallacy lies in that the 
minimum-wage figure was never intended to be measured by such a 
yardstick. 

This was true in 1938 and again in 1949. Perhaps the most con- 
clusive analysis of this argument is contained in a statement made 
on the floor of the Senate by the senior Senator from Louisiana, Allen 
J. Ellender, during the course of the 1949 debate on amendments 
to the Fair Labor Standards Act. 

Senator Ellender was a member of the Senate Labor Committee in 
1938: when the original bill was being considered, and was also one 
of the managers on the part of the Senate when the final language 





1114 AMEND FAIR LABOR STANDARDS ACT OF 1938 


was devised. Pertinent parts of Senator Ellender’s remarks are 
quoted below : 


A statutory minimum wage is, and must be, intended to be paid only to a 
relatively small number of inexperienced .and unskilled workers, and workers 
in occupations producing goods or services which will not command a price 
high enough to enable payment of wages above that minimum. 

The argument has been advanced since enactment of the present law that 
this statutory minimum wage should be sufficient to maintain a family of four. 

Such a measure is wholly impractical and unrealistic. In the first place, 
according to a recent study, such a basis would require a minimum wage of 
approximately $2 an hour. In the second place, the typical worker employed 
at a statutory minimum wage, according to the same study, is a person who does 
not support anyone but himself and is usually a young person. 

It is no part of the purpose of such a minimum wage to guarantee a mini- 
mum standard of living for 4 persons, 3 persons, 2 persons, or even for 1 per- 
son. The purpose of any effectual statutory minimum wage is, and must be. 
no more than to prevent the unjust exploitation of labor by employment at a 
“sweatshop” wage—unconscionably low wages—most likely to occur where the 
labor supply exceeds the demand. Any other concept—to the extent that it 
has any practical application—inevitably will prove a boomerang and produce 
injury to the very persons intended to be benefited. This would be brought 
about by denying employment to such persons—that is, by outlawing their em- 
ployment—at the highest wages justified by the market price of the product 
of their labors. (95 Congressional Record.) 

2. Productivity: Another argument advanced in recent weeks has 
been the alleged relationship between productivity and the minimum 
wage. Thus it has been stated that the minimum wage should be 
increased to reflect not only the increased cost of living since 1949, 
but also by an increment which would presumably represent increases 
in overall productivity since that time. 

To our knowledge, productivity as a basis for establishing a statu- 
tory minimum wage was not advanced by anyone in 1937 or 1938 prior 
to the passage of the original act. Nor was it mentioned in 1949 
prior to the major amendments which were passed in that year. Con- 
sequently it is a new concept. The question is rightly asked: “Does 
it have, as a concept, any relevance in determining an appropriate 
increase in the minimum wage?” We think it does not. 

The matter of productivity has received increasing attention in the 
last 4 years. At the bargaining table it has shared the spotlight with 
pension demands. The culmination of the arguments over produc- 
tivity increases were the public hearings on productivity conducted 
by the Wage Stabilization Board during the recent Korean war. 

Even the Wage Board, after months of consideration, refused to 
recognize eereced, as a ground for permitting a general wage 
increase. Whatever may be the relevance of productivity in deter- 
mining wage scales in a collective bargaining situation, there is no 
indication that it has any meaning in a discussion of the statutory 
minimum wage. 

Increases in productivity, as experts agree, cannot be precisely 
measured. They vary greatly from year to year, from industry to 
industry and from company to company. (See, for example, the 
release of the Department of Labor of March 17, 1955, showing pro- 
ductivity for specified industries.) Indeed, it is generally recognized 
that the greatest increases in productivity have taken place in the 
mass production industries which are least affected by minimum-wage 
legislation. 
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It is also relevant to point out that benefits from increased productiv- 
ity are perhaps more equitably distributed in the form of lower prices 
for the many rather than in the form of higher wages for the few. In 
our present highly competitive business ¢ ‘imate, it is correct to assume 
that cost savings resulting from increased productivity will be passed 
on to the consuming public as a whole. 

A recent and dramatic example of this fact is contained in the his- 
tory over the past 3 or 4 years of the television manufacturing industry. 
Giant strides have been taken in increasing productivity prine ipally 
because of the use of automatic equipment and simplifie 1d construction 
made possible by technological research. These gains in productivity 
have been passed on to the consumer in the form of lower prices. 

There is a substantial danger in raising the minimum wage beyond 
that point which is justified ‘by basic changes in economic conditions. 
Dislocation of small businesses and consequent loss of employment can 
be substantial. This matter has always been of concern to those seri- 
ously involved in the minimum-wage problem. One of the greatest 
advocates of minimum-wage legislation, Senator David I. Walsh, of 
Massachusetts, referred to this fact on the floor of the Senate prior 
to the passage of the original Fair Labor Standards Act in 1938 when 
he said: 

But what has troubled the conferees, and is still troubling them, is the effect 
that these minimum wages and the 44-hour week will have upon the smaller, 
struggling, not well-financed industries engaged in interstate commerce. If any 
hardship results, it will bear down upon this group of industries (S83 Congres- 
sional Record, p. 9176). 


The only authoritative material now available does, in the judgment 


of the administration, indicate that an increase beyond 90 cents would 
have substantial disruptive effect. The responsibility on those who 
would go beyond this figure is a heavy one. The jobs of thousands 
of people and the existence of hundreds af small businesses are at 
stake. 

Unless you have some questions, Senator, that will take care of my 
statement. 

Senator Doveias. Thank you very much. 

We are going to print’in the record at this point a memorandum 
submitted by the International Alliance, Theatrical Stage Employees 
& Moving Picture Machine Operators, United States and Canada, and 
the Association of Motion Picture Producers, Inc. 

(The memorandum referred to is as follows:) 

HoLiywoop, Cauir., April 15, 1955. 
Hon. Lister Hit, 
Senate Office Building, Washington, D. C. 

Dear Mr. SENATOR: Enclosed herewith is a joint statement of the labor and 
management groups of the motion-picture industry of Hollywood in respect to 
S. 662, which, at page 10, line 7 (sec. 6 (e) ), provides that 

“Subsection (e) of section 7 of such act is hereby repealed.” 

The repeal of such section would result in a deterioration of labor and manage- 
ment relations in Hollywood, as the attached statement outlines. 

We request that this joint statement be placed in the record as our testimony 
covering such section. 

Respectfully, 
CHARLES BOoREN, 
Vice President, Association of Motion Picture Producers, Inc. 


62569 Pt. 2—55 35 
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MEMORANDUM 
MaARcH 29, 1955, 
I. 8. 662 
S. 662 was introduced January 21, 1955, in the Senate of the United States 
by Senators Lehman, Green, Kilgore, McNamara, Neely, Pastore. It was referred 
to the Committee on Labor and Public Welfare. 


II. S.662 as introduced would repeal 7 (e) of Fair Labor Standards Act of 193s, 
as amended 


S. 662 at page 10, line 7 (sec. 6 (e)), provides that: 
“Subsection (e) of section 7 of such act is hereby repealed.” 


ITI. 7 (e) of the act 


Subsection (e) of section 7 of the act presently reads as follows: 

“(e) No employer shall be deemed to have violated subsection (a) by employ- 
ing any employee for a workweek in excess of forty hours if such employee is 
employed pursuant to a bona fide individual contract, or pursuant to an agree- 
ment made as a result of collective bargaining by representatives of employees, if 
the duties of such employee necessitate irregular hours of work, and the contract 
or agreement (1) specifies a regular rate of pay of not less than the minimum 
hourly rate provided in section 6 (a) and compensation at not less than one and 
one-half times such rate for all hours worked in excess of forty in any workweek, 


and (2) provides a weekly guaranty of pay for not more than sixty hours based 
on the rates so specified.” 


IV. Joint position of labor and management 


It is the joint position of all of organized labor and of management in the 
motion picture industry in Hollywood that subsection (e) of section 7 of the 
act should not be repealed but should be retained in its present form. 

Subsection (e) of section 7 of the act was enacted in 1949 with the full support 
and approval of all organized labor and of management in the motion picture 
industry. It was specially designed and drafted to meet the problems and needs 
of the craft employees employed, on a weekly basis, in the actual producticn 
of motion pictures in Hollywood. It has done so to the mutual satisfaction 
of the unions, the employees, and management. 


V. Nature of the weekly guaranteed wage agreements in the motion picture 
industry 


The production of motion pictures requires the employment of certain “key” 
personnel (who are not exempt from the provisions of the Fair Labor Standards 
Act) to work continuously with a motion picture photographic unit. Such “key” 
personnel are in the main technicians, such as property men, first grips, lighting 
technicians, many classifications of sound technicians, wardrobe personnel, as- 
sistant cameramen, and film editors, among others. It has been traditional and 
essential for these men to work long and uninterrupted hours. The nature of 
their work is such that they acquire an intimate and personal knowledge of the 
plot, scenes, layout, and property used in a picture, with the result that artistic 
perfection requires their continuance on the set for long hours while scenes 
are reshot, or sequences filmed, rather than the substitution of inexperienced 
relief workers. 

Much of their time is spent in waiting while scenes are rehearsed or in other 
delays causing postponement of “shooting.” The stars of a motion picture rarely 
perform before the camera more than 40 hours a week. In order that their 
time may be effectively utilized, the above-described “key” personnel are required 
to prepare sets and lighting prior to the “shooting” of the scenes on any particular 
day, and they are further required to do additional work after the close of 
“shooting” on such days. Photographic operations involve action which once 
begun cannot be arbitrarily stopped. For example, “special effects photography,” 
involving the burning of buildings and ships, cattle stampedes, battle scenes, and 
the use of explosives to simulate landslides, earthquakes, and the like, require the 
constant and diligent attention of these “key” personnel. 

As a result, these employees work fluctuating hours as the requirements of the 
business demand. Their duties necessitate irregular hours of work. They are 
guaranteed salaries, in accordance with subsection (e) of section 7 of the act, 
ranging from a low of $117.12 per week to a high of $290.49 per week. These 
guaranteed weekly wage schedules in all cases have been determined by collec- 
tive bargaining and are contained in collective bargaining agreements negotiated 
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by the respective collective bargaining representatives of these employees. Ap- 


proximately 20 of the employees employed in the production of motion pictures 
in Hollywood receive these weekly salary guarantees. 

All of the collective bargaining agreements providing for such weekly guar 
anteed schedules (a) specify a regular rate of pay much in excess of the required 
statutory minimum, and range from $1.92 an hour to $4.63 an hour; (0b) provide 
for compensation of not less than 114 times such regular rate for all hours 
worked in excess of 40 in any workweek, and (c) provide a weekly guarantee of 
pay for not more than 60 hours based on the rate so specified, namely, weekly 
guarantees of pay for 48 or 54, or 57 or 60 hours. 

For example: A color technician (camera) may be employed on a weekly 
guarantee schedule of $240.76 for 48 hours at the specified regular hourly rate 
of $4.63; a sound gang boss may be employed on a weekly guarantee schedule of 
$253.46 for 54 hours at the specified hourly rate of $4.1514; and a Ist company 
grip may be employed on a weekly guarantee of $238 for 60 hours at the specified 
hourly rate of $3.40. 

These guarantee wage schedules provide a satisfactory, simple, and under 
standable method of payment for employees employed on a weekly basis, whose 
duties necessitate irregular work hours. 


VI. Illustrations of weekly wage schedules in this industry 


Attached is a chart referring to approximately 110 guaranteed-wage schedules 
contained in such collective-bargaining agreements. It indicates the specified 
basie hourly rate, the amount of weekly guaranty, and the job classification to 
which these relate. Where the rate is followed by the notation “location” in 
such chart, that rate applies when the employee is employed and lodged over- 
night on a distant location, outside the studio, as, for example, a location in 
Arizona. Otherwise the rates indicated are for employment in the studios which 
are in, or in the vicinity of, Hollywood. 

To illustrate how these rates are computed under these guaranties, we can 
take the example of the color technician (camera) referred to above who receives 
a weekly guaranty of $240.76 for 48 hours at a specified hourly rate of $4.63. 
His weekly guaranty is computed as follows: 


OO Ei ne ei aren cemecisieeren Geiiebciec cacti iron dates leaner a 
8 hours at $6.95 (1144 < $4.63) __...._______- a gaateiaotn 55. 56 
cas kaise tien orn onins aici 240. 76 


In addition, for each hour employed in excess of 48, he receives 1% times 
$4.63, the specified hourly rate. 


VII. The employee easily knows what he earns under these weekly guaranties 


Under these schedules it is easly for the employee to know what is due him for 
the particular employment week involved. 

For example, an assistant propérty master may be employed under such a 
present 60-hour guaranteed weekly schedule at a guaranteed wage of $185.15 
for 60 hours with a specified basic hourly rate of $2.6414. If he should work 
less than 60 hours in the week he is employed he nevertheless receives the weekly 
guaranty of $185.15. 

If he should work in excess of 60 hours in such a week, he would receive for 
each such excess hour an additional amount equal to 114 times the basie hourly 
rate, or $3.97 an hour (1% X$2.64144=$3.9675 per hour). For example: 


GO-hour qpeemey ‘SGRreMGy oo. 3 le sede oJ U1 Ree 16 
2 hours worked that week in excess of 60 hours (114 X $2.6414)________ 7. 94 
I ste tcc ee em 


VIIT. The repeal of 7 (e) would cause confusion and disturb the historic collec- 
tive-bargaining relationships in the industry 


(1) The repeal of section 7 (e) of the act would cause great confusion and 
unrest among the employees now covered by these guaranteed-wage schedules, as 
well as the unions and management in the motion-picture industry in Hollywood. 
If the present guaranteed-wage schedules would have to be renegotiated, two 
other alternatives, permissible under the act, would probably be presented : 

(a) Provide a guaranty for 40 hours and pay time and one-half for each hour 
actually worked, if any, over 40. This is not desired by employees now having 
a weekly guaranty of pay for more than 40 hours. Their pay under this alter- 
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native could be less than the present guaranteed rate, and they could not be sure 
in a particular workweek how much, if any, overtime they would actually work 
in that week. 

(b) Revert back to the Chinese overtime formula that was used prior to the 
establishment of the present weekly guaranateed schedules. 

The Chinese overtime formula was not very satisfactory to the employees 
because under it the earnings of the employee were indefinite. Under such a 
formula he could actually earn less than he now receives under his guaranteed- 
wage schedule. Furthermore, under the Chinese overtime formula the regular 
hourly rate differed with each one-tenth of an hour worked over 40 hours, mak- 
ing it difficult for the average employee to compute the weekly earnings due him. 
For example, between 40 to 60 hours there could be 200 different rates, commence- 
ing with 40%, then 40%, 40°40 hours, ete., to 60. An employee would have 
to compute his earnings by a chart to know exactly what had been earned, 
This creates confusion, misunderstanding, and friction. 

(2) In the motion-picture industry in Hollywood there is a separate pension 
plan and also an industry health and welfare plan. Payments to these plans for 
employees under these guaranteed-wage schedules are now based on the maxi- 
mum number of hours per week the employee may be required to work for the 
guaranteed salary under such a schedule without additional compensation, such 
as 48, 54, 57, or 60, as the case may be. If such weekly salary guaranties are 
eliminated, an entirely new formula for such payments to these funds would 
have to also be renegotiated. 

(3) In the present contracts there are severance pay and vacation pay provi- 
sions which are based on the average weekly earnings of the employee in the 
preceding year. If the employee should earn less because of the elimination 
of the weekly wage guaranties, then severance and vacation pay will be de- 
creased proportionately. 


IX. Conclusion 


Labor and management in the motion picture industry in Hollywood respect- 
fully join in strongly urging that subsection (e) of section 7 of the Fair Labor 
Standards Act of 1938, as amended, be left alone as it now reads. 

The repeal of such section 7 (e) would only cause confusion and disturb the 
historical collective bargaining relationships as they now exist in this industry. 
Approximately 110 existing weekly guaranteed rate schedules in the industry 
were negotiated for the benefit of the affected employees, by their collective 
bargaining representatives, as provided under section 7 (e) of the act. These 
guaranteed wage schedules cover approximately 20 percent of all the craft 
employees employed in the motion picture industry in Hollywood. 

The existing section 7 (e) was intended to and does specifically meet the com- 
plex and unique problems of these nonexempt craft employees employed, on a 
weekly basis, in the production of motion pictures, whose duties necessitate 
irregular hours of work during the week. 

The repeal of section 7 (e) of the act and the elimination of the present 
guaranteed weekly wage schedules in this industry would mean that such em- 
ployees could actually receive less compensation in a workweek than they are 
now receiving under the present guaranteed weekly wage schedules. 

All of organized labor and management in the motion picture industry in 
Hollywood are satisfied with the provisions of the existing section 7 (e) of the 
act and desire to have section 7 (e) continued without change. 

Respectfully submitted. 

International Alliance Theatrical Stage Employees and Moving Picture Ma- 
chine Operators of the United States and Canada: 

By RicHArpD WALSH, 
International President. 

Association of Motion Picture Producers, Inc., and Allied Artists Productions, 
Ine., Columbia Pictures Corp., Loew’s Inc., Paramount Pictures Corp., Twentieth 
Century-Fox Film Corp., Universal Pictures Co., Inc., Warner Bros. Pictures, Inc., 
RKO Radio Pictures, Inc., Republic Productions, Inc. : 


By CHARLES S. Boren, 
Vice President of Association of Motion Picture Producers, Inc., in 
Charge of Industrial Relations. 
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Motion-picture production industry, Hollywood, Calif. 
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Senator Doveras. Is Mr. Gregory in the room now? He appar- 
ently is not here this morning. I will therefore now call Mr. Clyde 
McFarlin, representing the United States Independent Telephone 
Association. 


STATEMENT OF CLYDE McFARLIN, UNITED STATES INDEPENDENT 
TELEPHONE ASSOCIATION 


Mr. McFaruin. My name is Clyde McFarlin, and I live in Monte- 
zuma, Iowa. I am the president of the Montezuma Mutual Tele- 
phone Co., a small locally owned independent telephone company, 
serving approximately 1,000 stations. 

My appearance is on behalf of the United States Independent Tele- 
phone Association, which is the national trade organization represent- 
ing the independent segment of the telephone industry, or what is 
commonly referred to as the non-Bell segment of the industry. 

The independent segment of the telephone industry is composed of 
approximately 5,100 companies, with about 11,000 exchanges. I am 
sure the Senator is familiar with the non-Bell segment. In view of 
the fact that the other members of the subcommittee who are not 
present are largely from States that have no independent industry, 
I had expected to discuss that at some length. The Senator is familiar 
with those, however. 

Senator Dovetas. A large portion of central and southern Illinois 
is served by independent companies. 

Mr. McF arin. That is true. You have several hundred companies 
in Illinois. We have over 700 exchanges in Iowa—over 520 com- 
panies. There are about 814 million independent telephones in the 
country. These independents serve approximately two-thirds of the 
geographical area of the country. 

The great majority of the 5,100 independent telephone companies 
are locally owned and operated, and most of them own and operate 
only one exchange. There are in the independent telephone industry 
several so-called group companies, which are large companies by the 
standards of our industry, and there are some other companies which 
operate a considerable number of independent exchanges. 

However, as I said before, the great majority of the 5,100 inde- 
pendent telephone companies are small, locally owned, single-exchange 
companies. Generally they are limited in capital and_ reserves. 
These companies operate in small towns and rural communities which 
usually have little industrial development and are, therefore, depend- 
ent upon the agricultural income of the community. 

In order that you may understand just how small these companies 
are, I call your attention to the fact that about 8,000 of their exchanges 
have less than 500 telephones each. I think one of the most significant 
facts in connection with the independent industry is that while we 
have 814 million telephones we serve over two-thirds of the geographi- 
cal area of the country. In other words, the Bell Telephone Co. in 
one apartment house in Washington or Chicago would have more cus- 
tomers than a fairly large independent company in an area of 200 
square miles. 

That makes our return per telephone very low; and because we do 
serve largely rural districts, we are dependent on agricultural income. 
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We do not have a great deal of industry in the towns that are served 
by these independent telephone companies. 

In fairness I must say that there are several large group companies 
in the independent telephone industry that are at least large by our 
standards—small compared with Bell’s standards—that do serve some 
large cities. But generally they are small companies in small towns 
serving rural areas, and there are 8.000 exchanges that have less 
than 500 telephones. 

We have a great number of them that have less than 50 telephones, 
s larger number that have less than 100 telephones. 

Senator Dovetas. Do you have the old Farmers’ Mutual telephone 
groups in your association or not ? 

Mr. McFarurn. We have some. They are not called Farmers’ 

Mutual, but they are mutual companies, and actually they are farmers’ 
companies. We have cooperatives that are associate members. They 
are not direct members but are associate members of our Lowa asso- 
ciation. They are active members of our national association. 

In order that there may be no misunderstanding, we are appearing 
in Opposition to any increase in the proposed minimum hourly rate. 
We are particularly opposed to the repeal or any change in the ex- 
emption which the Senator is familiar with—750 stations in any one 
exchange; and we are opposed to any extension of the period of the 
statute of limitations from 2 years to a longer period of 4 or 6 years, 
which is contained in some of these bills. 

I would like to say, Senator, that we are not contending for sub- 
standard wages. We are not in that position. We do not want to be 
thought to be in that position. We do think we are paying wages 
which are comparable in the communities in which we operate with 
other industries that compete with us for employees. 

The Senator well knows, having been a very distinguished econo- 
mist before he came to the United States Senate, that the costs of 
living vary greatly between New York City, Washington, and small 
towns like the little town from which I come. In this independent 
industry there are a great many things which are in the way of com- 
pensation, but which are not money. 

For example, i in the smaller exchanges, they are located in dwell- 
ings; or, if there is an office building, there is an apartment. It is 
frequently a family enterprise, the man and the wife operating to- 
gether. He installs phones and does the other outside work and she 
operates the switchboard. 

Telephone employment is much sought after in small towns. The 
surroundings are pleasant, the work is light, and the pay is satis- 
factory in the community. In addition to quarters, we have light, 
heat, and other utilities that are furnished the family; and, of course, 
hasie food costs are much cheaper in these small communities than 
they are in larger places. Meat and dairy products, eggs, and things 
of that sort are much cheaper. 

The Senator inquired of a preceding witness about the price of 
eggs. Last Saturday eggs sold at retail in the stores in my town at 
37 cents a dozen. I understand they are about twice that in Wash- 
ington. You can still go see the doctor in Montezuma for $2. You 
could not speak to the office girl in Washington for $2. 

[ would like to call your attention to another fact and that is that the 
telephone company, the bank, and the express office are the only 
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industries in these small towns that are engaged in interstate com- 
merce. All the other establishments are not-—at least by the provi- 
sions of law—considered to be engaged in interstate commerce, 

As a matter of fact, when this law was originally enacted in 1938, 
it was the understanding of the telephone industry that we were 
considered a service organization and, therefore, would not be subject 
to the provisions of the act. Unfortunately, we could not sell the 
Wage and Hour Administrator on that idea, and he held that be- 
cause we had a physical connection with the Bell exchange, we were 
in interstate commerce. 

Now the amount of interstate commerce that the great majority of 
these companies do is so very small that under other laws the rule of 
de minimis, with which the Senator is familiar, would apply. In most 
of them the income from interstate business is less than 1 percent. I 
inquired of a little neighboring town. They had 600, roughly, long- 
distance calls last month. Five of them were in interstate commerce 
incoming collect; and five of them were interstate commerce outgoing. 
The total revenue was $12.20. 

So by a technicality, not in a practical way but by a technicality, 
because of a physical connection we are within ‘the provision of the act. 

Any increase that we have in minimum wage must be passed on to 
our subscribers. A manufacturing company can improve its efli- 
ciency. They can buy new machinery. They can cut down their cost 
of production. But we cannot do that, except by completely becom- 
ing automatic and doing away with operators altogether. So we must 
pass increased wages on to our subscribers. 

Now, it has been suggested by Mr. Bierne, who appeared in behalf 
of CWA—and I have no quarrel with the gentleman; I know him as 
a fine gentleman—that all we need to do is go to the regulatory com- 
missions and get whatever increase in subscr riber rates is necessar y: 

In theory he might be correct, but practically that is a difficult mat- 
ter to do. In frankness, T must say that a great many of our com- 
panies—the majority of them—have had one or more increases in rates 
since the war because of inflation. We have had increased labor 
costs because we have been continuously raising the wages of our 
employees. 

In the past 18 months prices have been more or less stable. The 
wholesale food index has shown some decline, but generally prices 
have been stable. That makes our job before the utility commissions 
much more difficult. In other words, most of our companies have just 
had about all the increases that they can get without very much diffi- 
culty before the commissions. 

In my prepared statement you will find comments from 15 or 20 
companies to which we sent a questionnaire as to what it would cost 
= and what difficulty they would have of passing increased 

ages on. 

For our company, it w ould mean an increase in our labor costs of 
about 25 percent. It would mean an annual increase to each sub- 
scriber of $7.50 per year. 

Senator Dovetas. Are you speaking of the $1.25 wage or the 90- 
cent wage? 

Mr. McFarury. I am talking about $1.25 wage. There is another 
factor that we must bear in mind about telephone ¢ companies. We have 
to operate 24 hours a day. So every wage increase hits us three times 
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a day. Other companies can control their operations, but we have to 
be there to call the doctor and other people in case of emergency or in 
case of business. 

Already many of our companies are not earning a reasonable re- 
turn according to standards fixed by regulatory bodies. We are just 
not in a position to absorb very muc h of ‘this increase. 

There is another factor, and that is in the telephone industry we 
have a larger percentage of our costs as labor costs than most any 
other industry. For public utilities, it is 20 to 25 percent. For ri ail- 
roads it is 40 to 45 percent. For telephone companies, it is 65 to 80 
percent. aed , 

Mr. Robey, who was the engineer of the Indiana commission, said 
that— 

Wages account for a higher percentage of operating costs in the telephone 
business than in most other. 

I would like to address myself very briefly to the matter of this 
exemption. It has been bitterly attacked in 1949, as the Senator well 
knows. I would like to say at the outset that the number of operators 
affected is not very large, but the number of telephone users affected 
is very large. I think Mr. Bierne made an error in his statement when 
he ineluded over 4,000 exe hanges belonging to the Bell System as 
having the benefit of this exemption. I made some inquiry, and I find 
that the Bell System generally does not take advantage of the exemp- 
tion. 

That is partly due to the fact that they have very few small ex- 
changes. The other is that they have converted many of their small 
exchanges to dial; and thirdly, they have labor contracts with unions 
which preclude them from using it. So this really is a problem of 
the independent industry. 

As the Senator knows, and as I said, this exemption was not in- 
cluded in the original bill in 1938. It immediately became apparent 
that the telephone companies could not live under it. So the year 
after the law was enacted, Congress saw fit to enact a 500-station 
exemption. 

The question of why that particular type station exemption, the 
telephones per exchange, was adopted by Congress, is important. 
When Congress saw th: at they had to have an exemption, they asked the 
Wage and ‘Hour Division to determine what would be a satisfactor Vv 
exemption. The Division sent telegrams to all the States that had 
regulatory commissions, and 22 of them reported that it should be 
on the basis of 1,000 subscribers or 1,000 telephones or 1,000 stations. 

Fourteen of them gave varying answers, being stations and sub- 
scribers in lesser amounts ; but an over whelming number were in favor 
of a 1,000-station exemption, 1,000 stations per exchange. Congress 
enacted an amendment and made a compromise of 500. 

In 1949 it was raised to 750, caused by the natural growth of the ex- 
changes which previously had 500. With over 8,000 of these ex- 
changes having less than 500—the Senator spoke about arithmetic 
this morning—assuming we have a minimum wage of $1 an hour, it 
would take $24 a day to ] pay for 1 operator in an exchange. 

You can readily see that telephone rates in very small exchanges 
would be so large if they did not have the exemption and had to pay 
$1 or even 90 cents they would be prohibitive in these small towns. It 
just could not be done. 
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Senator Dovcias. You say of the 11,000 exchanges included in your 
association, 8,000 have fewer than 500 stations ¢ 

Mr. McFarurn. That is right. 

Senator Doveias. Do you have any figures on how many have less 
than 750? 

Mr. McFaruin. Yes. I am not sure about this figure. I take this 
figure from the testimony of Mr. Beirne, of the Communications 
Workers of America, that there were 9,126. I am not sure that is cor- 
rect. You see, that figure 750 constantly constantly changes as an 
exchange loses a phone. 

Senator Dovetas. It would be somewhere around 9,000? 

Mr. McFarurn. That is right. 

Senator Doveias. Do you have any figures on the number of less 
than 1,000? 

Mr. McFarutn. No; I do not have that. 

Senator Doveias. Could your association furnish that? 

Mr. McFarurn. I think we could. It would take a few days to do 
that. But I think we could make some research. 

Senator Dovucias. Do you have a staff attached to your association? 

Mr. McFarurn. Yes, wedo. There is a magazine called Telephony, 
which is a magazine for our national association. It gathers these 
statistics and we get them from it. We do not have a staff adequate 
to do it ourselves, but we will be glad to get that, Senator. 

Senator Dovetas. I would appreciate it if you would furnish that. 
Also, I would appreciate similar information on the basis of companies 
because, as you say, you have 5,100 companies with 11,000 exchanges or 
an average of 2 exchanges to the company. Of course some companies 
have many more than 2 exchanges. 

I wonder if you could furnish figures on the number of companies 
that have less than 500; the number with less than 750; the number 
with less than 1,000; and the number with less than 2,000, let us say? 

Mr. McFartanp. We will have to get that through Telephony. But 
they will be glad to furnish it, I am sure, Senator. 

Senator Doveras. Thank you. That would be very helpful. 

(The following letter was subsequently received for the record :) 


UNITED STATES INDEPENDENT TELEPHONE ASSOCIATION, 
Washington 4, D. C., May 12, 1955. 
Hon. Paut H. Dovetas, 
United States Senate, 
Washington 25, D. C. 


Dear SENATOR DoveLtas: Permit me to express appreciation for the oppor- 
tunity afforded me at the minimum-wage hearing on May 4 to point out the 
seriousness of the impact of an increase in the hourly rate upon independent 
telephone companies and especially their subscribers, and the imperative need 
for retaining the present 750-station exchange exemption. 

In accordance with your request I am attaching hereto a memorandum con- 
taining the information you asked of me. I am sorry some of it is not more 
current but am of the opinion that the figures in all instances are substantially 
correct even as of today. 

Representing the independent telephone industry as the United States Inde- 
pendent Telephone Association does, we want to express unalterable opposition 
to any proposal looking toward changing the basis of the station exchange 
exemption to one based on companies. For your convenience, I summarize 
below the utterly unrealistic character of such a proposal: 

(1) The principal reason against putting the exemption on a company basis 
is that it is entirely bereft of logic. The exemption was originally made to 
help the smaller exchange continue its existence by gearing operators’ wages 
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to the economy of the community it serves, Where it is common knowledge 
wages, living costs, and telephone rates are lower than in larger communities. 
Who can say with logic that because a company has two or more small ex- 
changes With a total of over 750 stations, its ability to pay operators’ wages 
is equal to that of a company having one exchange of over 750 stations? 

”) The station exchange basis of providing the exemption, as I indicated in 
my testimony, was the basis recommended by the greatest number of State 
regulatory commissions when the exemption was first legislated by Congress 

1939. Those regulatory authorities were and are familiar with the opera- 
tions of our exchanges, with the local sentiment of subscribers, and with local 
economie conditions. Their views are entitled to weighty consideration. 

(3) The station exchange basis of providing the exemption has received con 
gressional scrutiny twice (1939 and again 1949) and received approval each 

(4) To change from an exchange basis to a company basis would deprive a 
number of independent companies of the needed benefit of the exemption merely 
hecause they happen to have more than one small exchange. 

(5) A company basis would impose a genuine hardship on telephone sub- 
scribers because of the need for increasing subscriber rates in an amount suf- 
ficient to cushion the impact of increased wage costs. Such rate increases, 
varying in individual instances, would range from a low of about 10 percent 
toa high of 100 percent. Hundreds of thousands of subscribers, in our opinion, 
would choose to go without telephone service rather than pay the necessary 
increased charges. It should be remembered that SO percent of the telephones 
in the independent industry are in residences. This class of subscribers has 
no way of passing increased charges along. Many of such telephone users are 
known in the industry as marginal subscribers. 

(6) Changing the basis of the exemption would also be very harmful to the 
switchboard operators themselves for the reason that, with telephones removed 
from residences because of higher subscriber charges, the telephone traffic-calling 
volume would be reduced and the need for switchboard operators correspond- 
ingly diminished. The number of operators needed at any exchange always 
has a relationship to the number of telephones in service and the calling habits 
of subscribers. 

(7) Putting the exemption on a company basis instead of an exchange basis 
would solve no problem but create many new ones. If a single company ex- 
change in town A has the benefit of the exemption and there is another exchange 
in town B, 5 miles away, owned by a company which has more than one exchange 
without the benefit of the exemption, the subscriber rates in the latter would 
have to be on a substantially higher basis. The reasons for this wouid be 
difficult to understand by the people in the latter community and a howl of 
terrific proportions would immediately develop because of the telephone charge 
differential, to the very real embarrassment of the company owning the latter 
exchange. Increasing telephone rates in such a situation would introduce the 
hazard of loss of subscribers. This in turn would result in impairment of 
employment opportunities for switchboard operators, while at the same time 
creating serious financial problems for the company involved. 

(S) It may be old-fashioned, Senator, but it is nonetheless true that wages 
paid by telephone companies have simply got to be geared to the economy of the 
particular community in which they are paid and have a relationship to wages 
paid for comparable skills by other business. If an exchange of company A 
which has heretofore had the benefit of the exchange exemption should be obliged 
to increase its wages beyond the level paid for comparable skills elsewhere in the 
community, that exchange is going to suffer a serious case of bad public relations 
With the managements of other enterprise and with subscribers generally. 

(9) It is no solution to the problem presented by a need for higher revenue to 
say, “Go to your State commissions and get your subscriber rates increased.” 
Some of the reasons this is no solution are referred to in this letter and others 
were mentioned in my formal testimony. It is becoming harder to obtain rate 
increases. Because of inflationary conditions many companies in recent years 
have already been before regulatory commissions from 2 to 5 times for higher 
rates. There may be such a thing as the well going dry. It must be remembered 
that although in individual instances permission to increase rates might be 
obtained, there is no regulatory commission anywhere with power broad enough 
to require a telephone subscriber to keep his telephone if the cost is beyond his 
ability to bear. 
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(10) To put the exemption on a company basis instead of an exchange basis 
would introduce complexities and vexation in administration. The Wage and 
Hour Division has been administering the exemption on an exchange basis since 
1939 (500 stations from 1939-50 and 750 stations since 1950). New concepts 
would have to be provided and become familiar both within Government agency 
and within the industry if a change were made. This would not be easy. 
Accordingly, we respectively ask that there be no change in the basis of the 
exemption and that the present language of the law in that regard be left as it is. 
Sincerely yours, 











CLYDE McFARLIN, 
Chairman, Employment Relations Committee, USITA. 





DATA RELATING TO INDEPENDENT TELEPHONE COMPANIES AND EXCHANGES 
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Note.—The foregoing information was assembled from Telephony’s Directory, 19532 
edition. 









Mr. McFaruin. We just cannot operate if you should pass a bill 
which would repeal this exemption. I do not know what would hap- 
pen to these companies. They just could not take in enough money 
to pay their operators, let alone their other expenses, particularly the 
smaller companies. 

I would not be fair with you, Senator, if I did not tell you that 
these companies are being converted to dial very rapidly. That is 
their only salvation. They must be converted to dial. But we have 
limited manufacturing facilities to manufacture this dial equipment. 
And if every company were to place an order today for automatic 
equipment, it would take somewhere between 5 and 10 years, assuming 
we do not have any war 

Senator Doveias. The independent telephone companies have 
always had some trouble, have they not, in getting equipment ? 

Mr. McFarurn. We can always get equipment. There are a lot of 
manufacturing companies. Our problem, Senator, has been to get 
enough money to pay for it. We have always been able to get it. But 
this conversion is proceeding at such a rapid rate. 

For example, in my State when the war ended we had 10 inde- 
pendent exchanges that had dial. Today we have 150, That is in 9 
years. This year we will convert 60 of them to dial. So the manu- 
facturers are just strained to the limit of their capacity. The Bell 
are trying to convert their entire system to nationwide intertoll dial- 
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ing. so they are taking most of the equipment they manufacture. 
They are selling; if you have the money, they will be glad to sell you 
the equipment. But their own dem: ands are so great, Senator, that 
they cannot help us very much. We just have to have this exe mption 
long enough until we can convert these exchanges to dial. The eco- 
nomies of the situation would force that. 

Senator Doveias. Who will be left in the exchanges once you 
convert ¢ 

Mr. McFarurn. In the small exchanges, sir, there will be no one 
left. That is one of the bad things about conversion to dial. These 
independent operators, except in the larger companies, lose their jobs. 
When the Bell converts, their toll business goes up. That is their 
principal business. They just move their operators over to the toll 
business. They have got more operators today than they had 10 
years ago by a consider ably large number. 

But when we dial all of our long- distance calls or information calls 
to some neighboring larger town we have no operators left. If our 
operators W ant employment i in the telephone industry, they must leave 
their homes. 

They are married women; they are people who are living at home 
and they just do not want to do that. But that is going to be the 
effect if this exemption is repealed. However many independent 
operators there are, they are just going to lose their jobs unless the 'V 
' and go to work for the Bell or some larger independent company. 

s I told you, many of these companies are owned at home. The 
Pres ‘ribers are the stockholders. The Senator has always been a 
friend tosmall business. It is one of the cornerstones of our American 
economy, and of our American system of government. 

A repeal of this exemption ~ put them out of business. They 
will have three alternatives: (1) To sell out to some larger company 
that can do the job; (2) go ie of business, and some of them will 
because they are very small; and (3) convert to dial. 

[ have already told you how difficult that would be. I think our 
operators are satisfied. There has only been one witness who has 
appeared here from the independent tele phone industry asking for an 
increase of wage. By coincidence she works for a Government-financed 
REA cooperative. It isa locally owned co-op. Inthe general industry 
itself there have been no witnesses who appeared and testified for an 
ine rease. 

The Senator knows what a time we had after the war with wage 
claims for overtime. In the judgment of Congress they decided that 
2 years was long enough for a man to determine whether or not he 
had a claim against his employer. There is nothing more unsettling 
to a company than to have a whole series of w: ge suits come up years 
after. It seems to us the 2-year statute of limitations has worked out 
very well, and that it ought to be preserved. 

(The completion of Mr. McFarlin’s prepared statement is as 
follows :) 


We appear in opposition to the various proposals to increase the minimum 
hourly wage above 75 cents per hour. We are also opposed to the repeal of any 
change in the exemption now given by the law, namely, the operators employed 
in exchanges having less than 750 stations. Such action would result in increased 
cost for telephone service to users ; it would impose an undue financial burden on 
small telephone companies; and would cause a large number of telephone 
Operators to become unemployed. 
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I should like to discuss three phases of the proposed legislation as it affects 
telephone companies, employees, and the general public, namely: 

(1) The impact upon telephone subscribers on the form of necessary rate 
increases if the increase in the minimum is legislated and especially if there is 
any tampering with our 750-station exchange exemption. 

(2) The impact upon independent telephone companies themselves, bearing in 
mind that because of their around-the-clock operations they are subjected to a 
wage increase three times a day and also bearing in mind that a wage increase 
makes it necessary to increase Wages all along the line in order to preserve wage 
differentials. 

(3) Economic conditions in the independent industry with special reference 
to the imperative.need for preservation of our 750-station exchange exemption. 

At the outset, let me say that our industry generally is not paying, nor are we 
contending for, substandard wages. From time to time our industry has made 
surveys throughout the United States to determine comparative wage rates paid 
operators as contrasted with women employed in retail, sales, clerical and 
secretarial work in the same communities. 

These surveys have indicated that wages paid telephone operators are equal 
to, and in many cases, higher than those paid in other businesses in the com- 
munity which compete with the telephone company for labor. Telephone em 
ployment is greatly sought after in small towns because the work is light, em- 
ployment is steady, and the surroundings are generally pleasant. While, dollar- 
wise, rates of pay to telephone operators in large communities are higher than 
in small communities, yet in actual purchasing value of wages paid, these 
operators fare as good as or better than those in larger communities. 

In many independent exchanges living quarters with heat, light, and other 
utilities are furnished to the operator, or operators. In many cases a family 
unit performs both the maintenance and operating functions of the exchange. 
Many of the major items involved in the family budget are cheaper in the small 
communities—rent for a 5-room house which would run $75 a month or more 
in cities is only $35 or $40 a month in small towns. Basic food, such as meat, 
dairy products, eggs, vegetables and fruits are cheaper in the smaller commu- 
nities than in the larger ones. There are other economic advantages such as the 
ability of employees to go home to lunch, no transportation costs, cheaper 
amusements and medical and dental care. 

I should also like to call your attention to the fact that in addition to the 
telephone company, the only other businesses in the community engaged in inter- 
state commerce are the railroad company, the bank, and telegraph company. 
The retail stores, garages, implement stores and service trades are all exempt 
from the provisions of the Fair Labor Standards Act. 

I should also like te call your attention to the fact that in the very small 
companies, generally less than 1 percent of the income of these companies is 
derived from interstate business. These companies are held to be engaged in 
interstate commerce because of the fact that they have physical connection with 
the facilities of the Bell companies which are engaged in interstate commerce. 

Thus, in spite of the fact that only a nominal portion of the business is derived 
from interstate commerce, it has been held that the rule of de minimis does not 
apply to these telephone companies because of their physical connection with the 
facilities of the Bell System. 

Any increase in hourly wage rates of operators must be passed on to tele- 
phone subscribers: The income of telephone companies is derived entirely from 
compensation paid by subscribers for telephone service. The rates charged sub- 
seribers, therefore, are fixed by operating costs and a fair rate of return upon 
capital investment. There is no way for a telephone company to absorb any of 
the costs of a wage increase by mass production except by reducing its return 
on capital. The number of operators required is determined by the volume of 
calls handled. Therefore, an increase in the local calling rate increases operating 
costs without any corresponding increase in income. 

Due to the increase in wages and higher costs of telephone equipment, taxes 
znd other costs it has been necessary for our telephone companies to increase 
their subscriber rates, some of them several times since the end of the war. 

It has been suggested by witnesses appearing before this subcommitte that if 
companies require an increase in their rates in order to pay these increased 
wages, a State regulatory commission would be required to approve their appli- 
cation. Theoretically, this may be true; but because the price level generally 
has remained almost stationary for the past year, regulatory bodies are becom- 
ing most reluctant to grant any increase in rates. 





AMEND FAIR LABOR STANDARDS ACT OF 1938 1129 


As a result, most of the small telephone companies are now earning considerably 
less than the 6-percent return on invested capital that is generally considered 
as a fair return. Again, regulatory bodies may fix rates; but they cannot compel 
the customer to pay them. 

It is our belief that an increase in the minimum hourly rate to $1 per hour, 
coupled with the repeal of our exemption, would make the cost of telephone 
service prohibitive in many of the smaller exchanges. 

We have asked the members of our association to determine what effect an 
increase in the minimum hourly rate would have upon the rates charged sub- 
scribers for service. I should like to give you a few of the comments that we 
have received in reply: 

A company in Alabama writes: “It was necessary to obtain a rate increase 
when the minimum was raised to 75 cents and we met with a great deal of 
opposition. Today, it would be next to impossible to obtain the consent of sub- 
scribers in such an action. Money is not that plentiful in the rural areas of 
Alabama.” 

A company in Arkansas writes: “Expect adverse public reaction due to small 
number of interstate businesses located in this area and a rise in the minimum 
wage of these businesses would produce only a very small increase in the income 
of the area’s total population.” 

A company in California writes: “It should be expected that the public will 
resist any rate increase irrespective of the necessity for it.” 

A company in Colorado writes: “They would be up in arms over a raise for 
that reason. Probably fight it to the end.” 

A company in Georgia writes: “We would be sure of losing one-half of our 
subscribers. To make a fact plain, the Public Service Commission of Georgia 
would have to give rates that pay the expense, and it would be impossible for 
our farmers in this area to pay such rates.” 

A company in Illinois writes: “Small community—won’t stand higher rate— 
will take out phones.” 

A company in Iowa writes: “In our company (entirely agriculture area), 
there will be strong and bitter opposition to increasing all rates 75 cents per 
month.” 

A company in Kansas writes: ‘Since any raise in hourly pay of operators 
would be higher than local wages for like labor, the reaction would be severe 
and unpopular.” 

A company in Louisiana writes: “Two-thirds would take them out, could not 
pay the bill.” 

A company in Minnesota writes: “These increases in wages applied to our 
6,000 subscribers would mean an annual increase of $15.50 and $24.50. We 
would lose telephones by the hundreds. Such an increase in cost of operating 
small rural exchanges is unthinkable.” 

A company in Ohio writes: “A rate increase of this kind would put us out of 
the telephone business.” 

A company in South Dakota writes: “Would have a loss of about 50 percent 
in telephones. Subscribers would not pay additional if required to pay 90 cents 
to $1 per hour. Rates would have to be raised about double to what they 
now are.” 

A company in Vermont writes: “Rate needed would be about 40 percent higher 
than highest rate now being charged in this State. Station removals would off- 
set revenue thus gained.” 

A company in West Virginia writes: “We believe that we would lose 50 per- 
cent or more of our subscribers should we lose our present exemption and be 
forced to increase our rates to cover the increased cost of operating at a mini- 
mum wage of 90 cents.” 

A company in Wisconsin writes: “The 90-cent minimum will add $24 a year 
or $2 a month per telephone to 16 of our smaller exchanges that now have an 
average business rate of $5.60 per month. The $1 minimum will add $27 a year 
or $2.25 a month per telephone. These rates will make our exchange rates 
prohibitive in many cases.” 

It is evident from these comments that any increase in telephone subscriber 
rates due to increased wage rates would result in substantial customer resist- 
ance. If Congress increases the minimum rate and couples the same with an 
outright repeal of the operator’s exemption, it will not be possible for many of 
the small telephone companies to continue without converting to dial operation 
with attendant decrease in number of operators required. 
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The impact upon independent telephone companies themselves of an increase 
in the minimum hourly wage rate: It must be borne in mind that a wage in- 
crease hits telephone companies three times a day, and there is no way by which 
the telephone companies can escape this burden because they operate on three 
8-hour shifts. 

It must be borne in mind also that an increase of 25 cents an hour in the min- 
imum hourly rate paid operators means that all operators must be paid an 
increase of that amount or more. In our industry, as in others, there are dif- 
ferentials in the operator hourly rates based on seniorities, skill, and other 
factors. An increase, therefore, in the minimum hourly rate from 75 cents to $1 
an hour would mean an increase of at least 25 percent in the total operators’ 
payroll. It may indeed be even more than that, because of increases in wages 
of still other employees made necessary in order to preserve differentials among 
the several employee classifications. 

In addition to the burden imposed on telephone companies by an increased 
minimum hourly rate, due to the fact that it hits the companies three times a 
day, there is an additional burden due to the fact that wages account for such 
a high percentage of the operating costs of telephone companies. Mr. William 
E. Robey, senior engineer of the Indiana Service Commission, said, “As we all 
know, wages account for a higher percentage of operating costs in the telephone 
business than in most others.” Wages of telephone companies run from 65 to 80 
percent of operating expenses, as contrasted with approximately 50 percent for 
railroads and 30 percent for electric utilities. 

As I have stated before, the smaller independent telephone companies have 
not been able to earn an adequate return from their investment during the past 
few years. Due to the demands for increased service and better service, inde- 
pendent companies generally have been compelled to make large investments in 
plant, so that they now have an investment in telephone plant of over $1% bil- 
lion. The demand for additional service and improvement in the quality of 
service remains unabated, so that the demand for additional capital continues. 

It is evident that telephone companies must have an adequate return on their 
investment if they are to attract equity capital, 

I have already spoken of the difficulty of passing on the additional costs of 
an increase in the minimum hourly wage rate to telephone subscribers, and the 
possibility that the companies might be required to absorb some of this increase 
themselves out of returns in many cases already inadequate. If this occurs, 
it will place serious obstacles in the way of securing adequate investment cap- 
ital for independent telephone companies. The result will be that prospective 
telephone users will not be able to get telephone service, or in the case of present 
users, it will not be possible to upgrade their service as such subscribers desire. 

Economic conditions in the independent telephone industry with special ref- 
erence to the imperative need for preservation of the 750 station exchange 
exemption: Section 13 of the Fair Labor Standards Act as amended in 1949 
provides, “the provisions of sections 6 and 7 shall not apply with respect to * * * 
(11) any switchboard operator employed in a public telephone exchange which 
has not more than 750 stations.” 

There was no such exemption in the original act when passed by Congress in 
1938, but it hecame apparent to the Congress that if some exemption was not 
provided for the very small telephone companies they could not continue to oper- 
ate and some sort of exemption would, of necessity, be required to be given to 
these companies. 

While Congress recognized the necessity for an exemption, there was some 
difficulty in determining the method of arriving at the type or the measure of 
such exemption. The chief economist of the Wage and Hour Division of the 
United States Denartment of Labor on February 14, 1939, directed a telegram 
to each State regulatory body having jurisdiction over telephone matters, ask- 
ing each of those bodies to state whether any part of the industry ought to be 
exempt from the wage and hour provisions of the Fair Labor Standards Act: and 
if so, what should be the basis of such exemption. The telegram indicated three 
possibilities as follows: 

“Number of telephones : 250, 500, 750, 1,000. 


“Population of town in which exchange is located: 500, 1,000, 2,500, 5,000, 
7.500, 10,000. 
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“Annual exchange service revenues: $7,500, $10,000, $15,000, $20,000, $30,000." 
Replies from 36 State regulatory bodies submitting recommendations are clas- 
sified herein following : 
Number 
of States 
size of exchange to be exempted : recommending 
1,000 urban subscribers____--__--_-~-~- ; Saceees 
1,000 company-owned stations__-_~_-- ond ; 
1 6o0 sineeripers.._......_.... 
1.000 sratiens............. SS 


Subtotal 


Foe anions... ....... . 
ee a eeepn ioe 
500 ge = 
vo i A 
Misi ‘ellaneous provisions (some equivalent to 1, 000 telephones ) 


Subtotal 


States not responding.._.....____-~- Polat 
No regulator body, or not having jurisdiction 


Total number of States__ 


After consideration of the results of this investigation and other pertinent 
evidence heard before the House Labor Committee that body recommended a 
\00-station exchange éxemption, and in making its report stated, “This bill ex- 
empts from both the minimum-wage and maximum-hour standards of the act, 
any switchboard operator employed in a public telephone exchange which has 
less than 500 stations. The exemption for the operators of some small telephone 
exchanges is necessary to insure uninterrupted telephone communication service 
for the farmer and for the small rural community. Small telephone companics, 
on the whole, are financially unable to comply with the wage provisions of the act, 
and the sporadic character of the demand for service makes the application of 
the hours provisions of the act impracticable.” 

In 1949 the number of stations specified in the exemption was increased from 
500 to 750. The reason for this amendment to exemption was well stated by 
Senator Butler: “The bill reported by the committee proposes to leave this ex- 
emption just as it is; in other words, to continue the exemption for companies 
having less than 500 stations. The difficulty with that, Mr. President, is that a 
reat many of these small exchanges in the little country towns have added on 
enough customers so that they are no longer covered by the exemption. <A 
creat many of the exchanges that have perhaps 3- or 4-hundred-odd stations back 
in 1988 now have 500 or 600. That is due to the greater prosperity in the rural 
sections of the country. That has come about during the last few years, which 
has enabled many farm families to afford telephone service who never could 
before. I believe that my amendment really comes close to carrying out the 
original intent of the act by exempting most of the smaller independent com- 
panies which serve small-town or rural sections.” 

The logie which caused Congress to vote a 500-station exchange exemption in 
1839 and a 750-station exchange exemption in 1949 is just as persuasive today 
as it was at the time these exemptions were adopted. 

The subscribers of independent telephone companies in these smaller towns are 
unable to pay rates for service that subscribers in larger communities are willing 
to pay. 

The following per station revenues for the various revenue classes of com- 
panies may be of interest: 


Annual gross operating revenues per telephone 

Bell ae $102.49 
Class A and B inde spendents __ whet ; : ; Ms ‘ 65.02 
Class C independents _- ___ 80.00 to 50.00 

It will thus be seen that the per station tele ‘phone earnings of our independent 
companies are far lower than those of companies which have the benefit of 
higher service rates because they operate in metropolitan centers and serve more 
people. 


62569 Pt. 2—55 
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If the exemption of small independent telephone companies is repealed it 
would be economically impossible for such companies to continue to operate as 
manual exchanges. There would be three alternatives: conversion to dial, 
abandonment of service, or sale of the exchange to a larger company which 
would be able to convert it to dial. 

I would not be candid with you if I did not tell you that many of the large 
number of small telephone exchanges having 500 stations or less cannot continue 
to operate indefinitely without converting to dial. Increased wage and ma- 
terial costs, even if the exemption is preserved, make it impossible for many 
exchanges to continue indefinitely to operate as manual exchanges. There has 
already been a marked increase in the number of manual exchanges being con- 
yerted to dial each year. 

This conversion program would move at a faster rate if it were possible for 
manufacturers to furnish automatic dial equipment more rapidly. Presently all 
of such companies are increasing their facilities, and yet are unable to keep up 
with the demand for dial equipment. If Congress were to repeal the present 
exemption with an effective date of 90 days, many of these small companies 
would become bankrupt before they could secure dial equipment to convert to 
automatic eperation. 

It is estimated it would take somewhere between 5 or 10 years (assuming 
there is no outbreak of war) before the manufacturing segment of the tele- 
phone industry could produce sufficient automatic equipment to make the in- 
dustry completely dial. 

A repeal of this exemption effective immediately would result in chaotic con- 
ditions in the small towns that are served by manual exchanges. Mr. Joseph 
A. Beirne, president of CWA, testified as to the large number of telephone 
operators who would be affected by the repeal of this exemption. As to whether 
his figures are accurate or not, I am unable to say. 

However, as contrasted with the small number of employees who are affected 
by this exemption, there would be hundreds of thousands of telephone users 
who might be deprived of telephone service if a considerable number of these 
small manual exchanges were compelled to close. Bear in mind that the users 
of these telephone services are farmers who, in many cases, are isolated and 
need telephone service in case of accident, emergency, fire, sickness, and so 
forth. 

Congress by the creation of the rural telephone administration has adopted a 
policy that rural people are entitled to telephone service. Certainly it would 
not be in the public interest to repeal an exemption which would have the effect 
of depriving such a large number of rural telephone users of service. 

Proposed increase in statute of limitations should be rejected: There is one 
final matter I wish to mention. Two of the bills pending before this committee 
propose to extend the statute of limitations from 2 years to 4 years or 6 years. 
In our opinion any such extension would be unfortunate in the extreme. The 
present 2-year limitation, put on the statute books in 1949, was legislated after 
very mature consideration. Two years is long enough for anybody to make 
up his mind whether he has a wage claim against his employer. 

The existence of a contingent liability such as a wage claim unasserted is a 
sword of Damocles which creates a degree of uncertainty which no employer 
should be compelled to face. If the period within which a wage suit may be 
brought should be doubled or tripled as proposed, it could easily result in the 
complete bankruptcy of the many small-business enterprises. Any proposed 
extension of the statute of limitations, therefore, should be rejected as unsound 
and as dangerous in the extreme to any business and particularly small business. 

I should like to state in conclusion that we respectfully submit that economic 
conditions in the rural areas in which a great majority of the small telephone 
companies operate do not justify an increase in the minimum hourly wage rate 
in any amount above 75 cents an hour. Such an increase would result in an 
increase in telephone rates to subscribers, and would result in hardship upon 
the telephone companies themselves. It would retard increase in the capital 
investment which independent companies have been making since the war in 
furnishing telephone service to new subscribers and improving existing telephone 
service for present subscribers. 

A repeal of the present operator exemption would result in the sale to larger 
companies or abandonment of a large number of very small telephone companies 
that are now manually operated, or in the alternative, would result in their 
conversion to dial. The net result would be that there would be a decrease in the 
number of operators employed by these small independent telephone companies. 
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We submit that the operators presently employed in these small exchanges 
would be better off with employment at their present wage rafes than being 
unemployed. 

The result of dial conversion upon employment in a small community is 
different from that in a large community. The experience of the Bell System, 
whose principal business is the transmission of toll messages, has been that 
the conversion to dial has resulted in an increase in toll business, so that operators 
who were formerly employed in local exchanges are transferred to toll service 
so that there is no loss of employment. 

However, when a small local exchange is converted to dial, no ceperators, 
either local or long distance, are necessarily required at these exchanges. If 
such operators who are displaced desire employment in the telephone industry, 
it is necessary for them to leave their home community and go to a larger 
community where there is a need for their services. In many cases, due to family 
situations or other conditions, they are not able to make this change, with the 
result that they become permanently unemployed, unless they have the capacity 
io adapt themselves to some other employment. 


Senator Dove.tas. Thank you very much. The next witness this 
morning will be Mr. T. S. Paul, vice president of the Western Union 
Telegraph Co. 


STATEMENT OF T. S. PAUL, VICE PRESIDENT IN CHARGE OF 
OPERATIONS, WESTERN UNION TELEGRAPH CO. 


Mr. Pau. Senator, my statement has been condensed to about 10 
minutes. If agreeable to you, I will just read it. 

My name is 'G.S. Paul. Tam vice president in charge of operations 
for the Western Union Telegraph Co. We understand the subcom- 
mittee has pending before it for consideration a number of bills de- 


signed to amend the Fair Labor Standards Act. 

As we interpret some of these bills, namely S. 662 and S. 770, they 

propose to extend coverage of the statute, by eliminati ing or modifying 
the existing exemptions. I should like to devote my discussion to 
bringing to the subcommittee’s attention the urgent nec essity for 
retaining that portion of section 13 of the act, t, namely, section 13 (a) 
(13), which establishes that the provisions of sections 6 and 7 of the 
act shall not apply to the following: 

Any employee or proprietor of a retail or service establishment as defined in 
clause 2 of this subsection with respect to whom the provisions of sections 
6 and 7 would not otherwise apply, engaged in handling telegraphic messages 
for the public under an agency or contract arrangement with a telegraph com- 
pany where the telegraph message revenue of such agency does not exceed 
$500 a month. 

Section 13 (a) (13) was written into the statute in 1949, after full 
committee hearings, to facilitate the establishment and maintenance of 
telegraph service in thousands of small communities which otherwise 
could not be served. 

It was and is intended to protect the thousands of local agency 
arrangements, with proprietors of local retail merchandise or service 
establishments, by means of which telegraph service is generally ren- 
dered to the small communities of the N: ation. 

Because of their retail or service functions, the proprietors of these 
establishments, as you know, are not affected by the provisions of the 
uct. However, prior to enactment of section 13 (a) (13), Western 
Union and its local agents were faced with a conflict of interpretation 


of the law. 
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This arose when one Federal Court of Appeal ruled that, despite the 

fact that they were involved primarily in retail and service business, 
such agents were employees of Western Union; while another Federal 
Court of Appeal ruled that such agents were, in fact, independent con- 
tractors rather than employees of Western Union. 

In 1949, when the Fair Labor Standards Act of 1938 was amended, 
Congress found it in the public interest to eliminate the burden and 
the possible liability resulting from these two conflicting court deci- 
sions. It was recognized then, and it is equally true today, that if 
such agents were deemed to be employees of Western Union, substan- 
tial administrative difficulties would result. 

Western Union has served the Nation since 1851, and in so doing, 
endeavors to see that telegraph service reaches as many points as 
possible. 

Phis policy has been responsible for the establishment of thousands 
of telegraph agencies throughout the Nation; such agencies, in turn, 
have proved to be ver Vv definitely in the public interest, since they 
have enabled us to bring telegraph service to thousands of small com- 
munities which could not be served in any other manner. 

Telegraph service through agencies is as old as the telegraph in- 
dustry itself. As of Dee embe 31, 1954, Western Union had a total 
of about 10,825 agencies, principally in local retail stores and local 
service establishments. 

Some 4,000 of these agencies are located in communities where 
Western Union also maintains employee-operated telegraph offices. 
In such communities, the agency supplements the service already pro- 
vided by the Western Union office, thus affording more convenient 
telegraph service to the public than would otherwise be possible. 

In addition, there are about 6,400 agencies in small communities, 
usually having a population of 5,000 or less, which depend solely on 
this type of representation for direct telegraph service. Agency cov- 
erage is ordinarily the only practical means for providing. telegraph 
representation in these small towns. 

Without agency arrangements, small communities would be denied 
the convenience of direct telegraph service, as well as the extended 
hours of service available through those agencies which supplement 
the telegraph company’s own offices. 

We are concerned at this time with such agencies as come within 
the terms of section 13 (a) (13). A recent ‘study reveals that the 
total number of those eas whose telegraph message revenue does 
not exceed $500 a month is about 8,150. 

Incidentally, of this number, about 1,453, or nearly 18 percent, are 
located in the five States represented by members of this subcommittee. 

The proprietors of these agencies operate the retail merchandise or 
service establishments found on the typical Main Street of small com- 
munities throughout the United States. 

They may operate a drug store, grocery store, hardware store, radio 
and electrical store, ¢ ‘lothing store, or a furniture store, to name just 
some typical local business enterprises. 

The operations of these stores come within the meaning of “ retail 
or service establishments,” as defined in clause 2 of section 13 (a) of 
the act; and their employees are FLSA exempt. 
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Telegrams at these agencies are, ordinarily, handled by telephone 
or teleprinter between the agent and the telegraph company. In 
fact, telegraph agencies are comparable with agency arrangements in 
other fields of activity, such as fourth-class post offices, tic ket agencies, 
and collection agencies for gas and electric companies which are estab- 
lished in small communities in local retail stores. 

With respect to the relationship between Western Union and i 
agencies in such small communities, I should like particularly to em- 
phasize the following : 

(1) The agency arrangement is established by means of a written 
contract. These contracts are made generally with proprietors of 
retail or service establishments. Such contracts ordinar ily are 
terminable on short notice. 

(2) Proprietors of local establishments who agree to serve their 
communities as telegraph agents do not depend primarily upon com- 
pensation received for handling telegraph business. As a matter of 
fact, the telegraph operation is only an incidental part of the agent’s 
regularly established business. 

The contract provides that the agent handle telegraph traffic on the 
agent’s premises; the agent furnishes and pays for light, heat and 
everything else that is required to operate his place of business. 

These elements ar e, of course, necessary to his primary and princ = 


activity and are part of his operating cost, whether or not he makes 


a contract with Western Union. In return for providing telegraph 
service, the agent receives payment from Western Union which, for all 
types of agents, averages almost half of the gross message revenues 


originating with the agent. 

In addition, the agent enjoys the local prestige and notice that arise 
from the fact that the public has available to it, through his store, 
the nationwide and international services of Western Union. 

(3) The telegraph company exercises no degree of control as to 
hiring or firing of the agent’s employees or of their hours of work 
or of their rates of pay. 

(4) Performance of the the contract is carried out on premises 
absolutely controlled by the agent and often far removed from 
Western U Mion; in fact, the stores of many of these agents are 25 or 
more miles away from the nearest Western Union office. Details of 
the normal work and business of the agent cannot come within the 
firsthand knowledge of Western Union. 

An example of an agency which makes it possible to bring direct 
telegraph service to a small community, is Albert’s Drugstore at 
Blairsville, Pa., a community of about 5,000, or about 1,000 “families. 
Mr. Tarry E. Albert has been the Western Union agent at Blairsville 
for the past 6 years. 

This agency sends and receives, on an average, a total of 16 messages 
a day. Telegrams for the community are transmitted to and from 
the agent by “teleprinter through the Western Union message center 
at Greensburg, Pa., 19 miles distant. The handling of telegr: ams at 
such an agency involves only a relatively small part of the agent’ s local 
activity and seldom, if ever, requires the assignment of additional 
work time. 

For example, at Albert’s drug store, where telegraph service is 
available over a spread of 1214 hours daily, the average of 16 telegraph 
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messages a day, or slightly more than 1 an hour, may be handled 
in short order either by Mr. Albert or by any one of his employees. 

Under section 13 (a) (13), Mr. Albert is protected against the 
possibilitiy of any charge that he has lost his exempt status as a retail 
establishment simply by reason of these incidental telegraph trans- 
actions. 

In the absence of the clarification supplied by section 13 (a) (13), 
Mr. Albert, and thousands of proprietors of other small establish- 
ments, would have refused to enter into an agency contract with 
Western Union. And their refusal would have been understandable 
when it is realized that there were claims, prior to the enactment of 
section 13 (a) (13), that such an establishment, including the pro- 
prietor and his own employees, became subject to sections 6 and 7 of 
the Fair Labor Standards Act if they were to handle even a single 
Western Union telegram. 

For its own part, and in the absence of section 13 (a) (13), Western 
Union could not assume the responsibility to see that the provisions 
of:sections 6 and 7 were observed with respect to agency employees 
whose numbers, whose hours of work, whose qualifications, whose 
employment, whose discharge and whose very identity were com- 
pletely beyond its knowledge or control. 

It is self-evident—as we have learned from experience—that the 
proprietor of a small retail or service establishment would not enter 
into a contract with Western Union if this meant that his exempt 
status under the act would be jeopardized. 

Such a proprietor is not equipped or geared to prepare and maintain 
the necessary records: his operations and the incidental telegraph 
handlings he performs do not justify the time and expense involved 
in accepting coverage under the act. 

These are the very factors which established the retail or service 
establishment exemption in the first place; and there is no basis for 
concluding that the principles which determined such exemption 
should become inapplicable merely because such a proprietor takes 
on an agency which more often than not produces only a nominal 
contribution toward the cost of his rent or overhead. 

These facts were, of course, recognized in 1949, when section 13 (a) 
(13) was adopted. The time available to us today does not make it 
possible to repeat them in detail. In any event, it is assumed that this 
committee has the record of the proceedings of both the House and 
Senate committees in these respects. We shall be glad, of course, 
to produce whatever further information this committee may desire, 
and to answer any questions that may be asked at this time. 

Western Union is also here represented by Mr. John H. Waters, 
our general attorney, who is prepared, if desired, to provide further 


information with respect to the conflicting court decisions referred 
to. 


Thank you. 

Senator Doveras. Thank you very much. You are not asking for 
exemption, are you, of the regular Western Union offices will full-time 
employees? 

Mr. Pavt. Oh, no. 

Senator Doveras. Your position is that if the act includes the retail 
and service establishments which have other business incident to 
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Western Union Telegraph, that you would then be forced to include 
the employees of these establishments whose chief work would be 
retailing or servicing ¢ 

Mr. Paut. That is right. That is my understanding, that it would 
require them to include them. 

Mr. Warers. One of those court decisions held that in effect. The 
other court decision held that they were not. 

Senator Doveras. The Supreme Court never passed on it. 

Mr. Waters. No, it did not. It refused certiorari although we had 
2 conflicting decision of 2 circuit courts of appeal. 

Senator Doueias. Thank you very much. 

The final witness is Mr. A. G. Dunton, representing the National 
Fisheries Institute, Inc. 

Mr. Dunton, as you know, we are operating on a tight schedule and 
we hope you can condense your statement within 10 minutes. 


STATEMENT OF AMMON G. DUNTON, COUNSEL, NATIONAL FISH- 
ERIES INSTITUTE, INC., WASHINGTON, D. C., AND VIRGINIA 
FISHERMEN’S ASSOCIATION, REEDVILLE, VA. 


Mr. Dunton. Mr. Chairman, my name is Ammon G. Dunton and I 
am an attorney residing at White Stone, Va. I appear on behalf of the 
National Fisheries Institute, Inc., whose headquarters are located 
at 1614 20th Street NW., Washington, D. C., and on behalf of the 
Virginia Fishermen’s Association whose headquarters are located 
at Reedville, Va. 

National Fisheries Institute, Inc., is the only national trade or- 
ganization in the country dealing strictly with commercial fishery 
matters. 

Senator Doueias. Do you include the canners ? 

Mr. Dunton. Yes, sir. 

It is composed of producers, processors, canners, and distributors of 
fishery products. The Virginia Fishermen’s Association is an or- 
ganization some 60 years old originally composed of the menhaden 
processors of the Chesapeake Bay area sad this organization has 
now grown to include virtually all menhaden fish processors in this 
country. 

Senator Doveias. Do you include actual fishermen who go down to 
the sea and into the harbors and bays and do the fishing ? 

Mr. Dunton. Yes. We include from the taking of the fish through 
to the final distributing of the fish. 

Senator Dovueras. You include therefore the wholesalers on the 
docks who buy the fish ? 

Mr. Dunton. That is true, sir. 

Manhaden processors produce fish meal and fish solubles used in 
animal and poultry feeds, and fish oils which have multiple industrial 
uses. During the last 2 years approximately 50 percent of all fish by 
volume landed in the United States were menhaden, That is a strik- 
ing statement. 

In referring to fish and fishery products in this statment, I should 
not be construed to refer only to fin or swimming fish, but also as well 
to shrimp, crabs, scallops, clams, lobsters, oysters and all other types 
of fishery and seafood products used for human and animal consump- 
tion or industrial uses, and from salt or fresh waters. 
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In commenting on the proposed legislation I should like to address 
my remarks to 3 phases of 2 proposed bills now before this committee, 
namely, S. 662 introduced by Senator Lehman, and 8. 770 introduced 
by Senator Murray. 

First, I should like to touch briefly on the proposed increase in the 
minimum wage rate. It should be pointed out that v irtually all of the 
employees in the seafood and fishery industry work on a piecework or 
Jay basis. 

In practically the entire industry a worker of average ability will 
exceed the present minimum rate working on a piece basis. It must 
be borne in mind that any increase in the minimum wage scale at this 
time will have to be absorbed at the consumer level, thus giving addi- 
tional impetus to the spiralling cost of living which has already become 
burdensome to the American buying public. 

Seafood has a high protein value, as well as many trace elements 
essential to health, and is competitive with meats and other protein 
foods, and _a substantial increase in the wage scale would have the 
probable effect of pricing it out of the market entirely. 

At the annual convention of the National Fisheries Institute, Inc., 
held last week at New Orleans, a resolution was adopted opposing the 
recommended changes in the Fair Labor Standards Act. A copy of 
the resolution is hereto attached and designed “Appendix A.” 

Senator Doveras. I want to understand this correctly. In other 
words, what you are opposing is the removal of section 13 (a) (5) of 
the act, which provides for exemptions for— 
any employee employed in the catching, taking, harvesting, cultivating, or farm- 
ing of any kind of fish, shell fish, crustacea, sponges, seaweeds or other aquatic 
forms of animal and vegetable life, including the going to and returning from 
work and including employment in the loading, unloading, or packing of such 
products for shipment, or in propagating, processing (other than canning), 
marketing, freezing, curing, storing, or distributing the above products or by- 
products thereof. 

You do not want to have that exemption removed ? 

Mr. Dunron. That is true, sir, and also 13 (b) (4), which exempts 
the overtime provisions applied to the canning of seafoods. 

Senator Dovetas. Are you asking that canning itself be exempt? 

Mr. Dunvron. We do ask that canning be reinstated to the original 
exemption. In the 1949 amendments it was changed to provide that 

canning of seafoods would come under the provisions of the act. The 
aa has been, sir, that we have found a great deal of conflicting inter- 
pretation with an operation having a part of its employees under the 
act and a part not under the act. 

When fish are delivered on the dock, some of the employees will come 
under the terms of the act, some of them will not. 

In the fifth circuit, the courts have held very clearly in one direc- 
tion; in the fourth circuit, they have held otherwise. The second 
circuit has held differently from the other two, and now the first cir- 
cuit has apparently gone with the fourth circuit. 

So we are finding : a situation that is in great conflict insofar as 
judicial inter pretation is concerned. We feel an exemption of this 
type should be an industry exemption rather than going in piecemeal 
and taking one class of employee out of a group and saying, “You are 
under the act,” and to another one, “You are not under the act.” 
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Senator Dovéias. You want canning exempt. If canning is not 
exempt, how do you stand on the proposal of the administration for a 
90-cent minimum wage. 

Mr. Dunton. We do not drastically oppose the 90-cent minimum 
wage. We do not see how it is possible, however, that we could agree 
beyond 90 cents. We realize that there has been some change in living 
costs, perhaps since 1949, and we feel that the majority of our 
people are meeting this requirement in paying up to that amount, 
taking into consideration, of course, the fact that these employees work 
on a piece basis. 

There is not a strong opposition on our part to the increase from 
75 cents to 90 cents. What we are primarily interested in, of course, 
is the exemption, in which event we would not be affected anyway. 

Secondly, S. 662 while retaining the provision for the overtime com- 
pensation for employees engaged in a workweek longer than 40 hours, 
adds to that requirement overtime compensation for the employees 
engaged in a workday longer than 8 hours. This would be utterly im- 
practical in a business such as the seafood industry. 

In a situation where the source of supply cannot be determined 
from day to day, where it is affected by natural factors beyond human 
control, and both the raw material and the finished product are of a 
highly perishable nature, such a regulation would place an unwar- 
ranted burden upon this industry. 

It is provided in S. 770 that the workweek be reduced to 3714 hours 
after the expiration of the second year from the effective date of the 
proposed amendments, and would be further reduced to a workweek 
of 35 hours after the expiration of the fourth year from the effective 
date of the amendments. 

It is too obvious for argument that such a proposal would so seri- 
ously handicap the fishing industry that it would virtually be forced 
out of competition in the food and feed market. 

Thirdly, and the most important from the standpoint of the fishing 
industry, concerns the exemptions that now exist for the fishery and 
seafood industries. Section 13 (a) (5) of the present act exempts— 
any employee employed in the catching, taking, harvesting, cultivating, or tarm- 
ing of any kind of fish, shellfish, crustacea, sponges, seaweeds, or other aquatic 
forms of animal and vegetable life, including the going to and returning from 
work and including employment in the loading, unloading, or packing of such 
products for shipment, or in propagating, processing (other than canning), mar- 
keting, freezing, curing, storing, or distributing the above products or byproducts 
thereof. 

Section 13 (b) (4) exempts from the provisions of section 7, which 
is the overtime pay provision— 
any employee employed in the canning of any kind of fish, shellfish or other 
aquatic forms of animal or vegetable life or any byproducts thereof. 

At the time of the original enactment of the Fair Labor Standards 
Act of 1938 there was considerable debate in reference to the various 
industries which it was believed could not operate under the proposed 
wage and hour law. Congress in its wisdom realized the problems 
of the fishery business and saw fit to give it a sweeping exemption. 

Extensive hearings were had and conferences held setting forth 
the problems facing the seafood industry. Typical of these prob- 
lems is the effect of the tide, wind, weather, availability of fish, mar- 
ket, and transportation. 
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The same conditions that applied in 1938 apply today; and when 
th act was revised in 1949, the only change insofar as the fishery 
exemption is concerned, was to bring under “the provisions of the act 
those engaged in canning of seafoods. Congress, however, realizing 
the problems of processing an oe quantity of perishable 
seafoods, saw fit to enact section 13 (b) (4) which exempted those 
engaged in canning of seafoods from the overtime pay provisions. 

In ¢ examining S. 770 we find that the seafood and fisheries exemp- 
tion is entirely eliminated, and in examining Senator Lehman’s bill, 
S. 662, we find that the exemption applies only to— 
employees employed in the eatching, taking, harvesting, cultivation or farm- 
ing of any kind of fish, shellfish, crustacea, sponges, seaweed, or other aquatic 
forms of animal and vegetable life, including the going to and returning from 
work and loading and unloading when performed by such employee. 

It can be observed from this proposed amendment that all of the 
employees engaged in the packing of products for shipment, or in 
the propagating, processing, marketing, freezing, curing, storing, or 
distributing the products or byproducts thereof are eliminated. This 
means definitely the drawing of a line between the offshore and on- 
shore activities, which is unrealistic and impractical, and cannot be 
justified in any manner whatsoever. 

The fisheries industry is ineseapably a unit. Economically and op- 
erationally there is no true distinction between offshore and onshore 
activities. They are two sides of the same coin. 

It may be true that the offshore operations are under different owner- 
ship, or they may be employer and employee, vendor and vendee. 
This, however, makes no difference. One cannot operate without 
the other. 

The time and the tempo of the operations are inextricably inter- 
meshed. Both are subject to the sway of the same factors of nature, 
and both are completely controlled by the fact that the taking, con- 
version and distribution of fish and fishery products are entirely 
subject to the weather, the season, the tide, the general availability 
of fish and the myriad other factors, and by the overriding fact that 
fish and seafood are highly perishable items. 

The fisherman does not know until the very time arrives, whether 
the weather will permit him to fish; he does not know until he ac- 
tually fishes his net, whether he will take fish. The processor does 
not know until the fisherman arrives at his wharf whether he will 
have fish to process, or how many. 

All that both know is that if there are fish, regardless of how many, 
from the time they are taken from the water until the time they 
are processed very ‘few hours can elapse without spoilage. Further, 
the processing of fish once begun, cannot be stopped and started again. 

It must be completed in one continuous operation. In the case 
of most seafoods: fish, themselves, clams, lobsters, shrimp, oysters 
and crabmeat, the necessity for continuous operation does not stop 
with the initial process. The fish must be properly packed, stored 
or shipped, and distributed, to reach the consumer within the very 
short period before spoilage sets in even after processing. 

Fish and products of fish for human consumption are and remain 
highly perishable, save only when canned or frozen. As a result, the 
fishing industry from the waters of the sea to the table of the con- 
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siuner is one continuous process which, once set in motion, must be 
carried through if serious economic waste is to be avoided. 

On some days the fisherman may make his journey in vain, in 
which case the processor remains in a standby condition, the distribu- 
tors having nothing to distribute, and the entire long chain of opera- 
tion remains slack. 

Other days the fisherman may take a full load, in which case the 
processor must work at top capacity, and at his best speed, and the 
distributors must immediately swing into action and find immediate 
outlets for the seafood, and the entire operation must be so geared 
as to act smoothly and with dispatch under such circumstances. It 
must at all times be at the ready. 

You will note that the uncertainty of the take of fish, and the 
pressure of perishability do not suddenly disappear as if by magic 
upon the fidtemaan’s vessel reaching the wharves of the processor. 
Both factors are fully operative all the way to the consumer’s table— 
or at least to the refrigerators of the retail merchants who provide the 
last step in the long continuous process which altogether makes up the 
fishing industry. 

As a result, every link in the chain of the fisheries process, from 
the fisherman through the distributor, may and frequently do find 
themselves called upon suddenly to work long hours in order to handle 
the take of fish, while at other times work may be very slack for a con- 
siderable period of time, when the fish are not running. 

There is no distinction in this respect between the fisherman in his 
vessel, the processor at the plant, and the distributor and shippers 
moving the perishable product from the processor’s plant to the 
market. 

The Congress has in the past fully realized these facts, and it is 
clear from a reading of the present exemptions that the Congress took 
every pain to see that the whole of the fisheries industry was cov- 
ered. Synonym was piled on synonym, words were used that denote 
overlapping concepts. 

Thus, while patkine and processing naturally include the produc- 
tion of byproducts, still byproducts were specially referred to. Stor- 
ing and shipment were carefully mentioned, indeed the obvious fact is 
that, perhaps out of an excess of caution, the Congress specifically men- 
tioned every operation one could think of which is concerned either 
directly or indirectly with the fisheries industry as it existed at the 
time the original act was enacted. 

Treatment of the fisheries industry upon a basic different from 
that used in general manufacturing and commercial enterprises is no 
new thing, nor is it a special privilege now being asked by this indus- 
try. 

While it is true that for over 1,500 years governments have exercised 
control of the terms of the employment relation, it is also true that 
for more than a thousand years longer than that the concept of public 
control, sponsorship, and encouragement of the fisheries industry has 
been well established. 

All States whose peoples could engage in fishing at all have con- 
sistently, continuously, and apparently without exception considered 
the industry a subject for special protection. It deals with a major 
natural resourée, and is practically the only industry which con- 
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verts a natural resource to use of the people without depleting the 
resource, 

Even after all the fishing that has been done, and that is being done, 
there are still plenty of fish in the sea, and the taking of them by man 
does not seem to have any appreciable effect on the availability of the 
fish. 

Further, the existence of a healthy fishing industry is essential to 
the national welfare and safety of the U nited States. From the fish- 
ing industry many of the officers and men of our Navy have come in 
wartime; from the fishing industry come many of the officers and 
men of our merchant marine. 

It provides a valuable training ground for these men. The indus- 
try is the oldest in this country. 

In the light of all these factors, the fishing industry respectfully 
requests, not that the Congress give it preferenti: al treatment or privi- 
leges, but that the Congress recognize the realities of the industry, 
realize that there are definite and compelling grounds for treating it 
differently from manufacturing and commercial enterprises, and 
accord to it the right to operate under the conditions which its peculiar 
nature requires, 

There is no business in which impossibility of prediction of volume 
of business is joined with extreme perishability of both raw material 
and product as it is with the fisheries. This naturally results in an 
inability of the fisherman, the processor and the distr ibutor to govern 
the hours of their work, and makes it completely impr: acticable for 
this industry to operate subject to the terms of sections 6 and 7 of the 
Fair Labor Standards Act. 

The same consideration applies to the fishmeal and fishoil opera- 
tions as applies to the processing of food fish in that the availability 
and perishability of fish are principal problems and require immedi- 
ate processing, once the fish have been caught. 

When Congress in 1949 amended the Fair Labor Standards Act by 
putting canners of fish products under the terms of the act, but other- 
wise leaving the fishery exemption undisturbed, it created a great 
problem as to interpretation insofar as applicability of the exemption 
was concerned. 

It was clear that by this action some of the employees of an opera- 
tion would be under the terms of the act, while others would be ex- 
empt. As a result, there has been considerable litigation over this 
question, and it is still unsettled, as the courts of one circuit have held 
one way while the courts of another circuit have held another. 

It seems only practical that where an exemption exists it should 
be an industry exemption, as was the original intention of Congress, 
and we believe that the chaotic condition that has resulted from this 
amendment would justify the reinstatement of the exemption as origi- 

nally enacted, and I urge that this be done. 

I believe that from the foregoing facts it has been demonstrated 
that the fishing business falls in an entirely different category from 
normal manufacturing. Because of the great fluctuations in the busi- 
ness, it can only be operated on a piecework or lay basis. 

In this manner the employees profit when the catch of fish is heavy, 
and bear their proportionate burden when fishing is light. Under no 
other conditions can the fishing business be operated. 
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It is impossible to determine the cost of labor and to adopt any 
budgetary principle if labor must be paid for hours when it cannot 
work or must be paid overtime because of fluctuations in the catch. 
It is respectfully submitted that the exemption as originally drafted, 
should be reinstated. 

Senator Doveias. May I say that members of my family have been 
fishermen for nearly 214 centuries. So I am not unacquainted with 
the problems of this industry. I have some acquaintance also with 
the sardine-canning industry and know the technical nature of the 
problems and the ir rregul: arity of the arrival, the hazards which occur, 
the vagaries of the weather and the fish, and so forth. So I assure you 
that I do not want to shut you off. I am not unfamiliar with what 
you are saying. 

Mr. Dunron. I am delighted that the chairman is familiar with 
this, because, of course, that is the crux of the reason for the exemption. 
| do want to, in just a minute in closing, again refer to this, sir. The 
fact that at the time Congress in 1938, when they adopted this amend- 
ment, undoubtedly intended to make it an industr y exemption. Syn- 
onym was piled upon synonym, words were used in the exemption 
to de note old Latin concepts. There wasn’t, I think, any question in 
anyone’s mind that that was the intention. 

With the amendment of the Fair Labor Standards Act in 1949, 
which placed canning under the act, we find, and I am very close to 
an operation in which this same situation has occurred, where we have 
within that industry, part of our employees under the act, part of them 
are not under the act. 

We find ourselves in the very unfortunate situation that some of the 
older people there we have had to discharge because they could or 
would not meet the necessary requirements. It does seem to us to be 
practical for this exemption to be reinstated to what it was in 1938, 
particularly when the courts have not been able to interpret the mean- 
ing of the statute. 

If we are operating in Louisiana, Mississippi, we can operate under 
one state of circumstances. If we operate in South Carolina, it is 
another situation. If it is in Delaware, it is another situation. 

Senator Dovetas. Has the Supreme Court passed on that? 

Mr. Dunron. It has never gone to the Supreme Court, but the 
Circuit Courts of Appeal have interrupted this question so that it is 
now in a state of utter confusion, and it seems only logical to us that 
this matter be laid to rest by Congress, striking out this canner y amend- 
ment which was put in in 1949, and making the whole fishery ‘industr y 
exempt as was undoubtedly the intention of C ongress back in 1938 

As you stated a moment ago, you are familiar with the problems of 
the fishing industry, so that that needs no further explanation. 

But to split an industry open by having some of its employees under 
the act, some of them not under the act, creates a confusion that makes 
it extremely difficult under which to operate. 

Senator Doueias. Thank you very much. 

We did not expect w hen we scheduled the hearings for this after- 
noon, that the Senate would be voting upon the Reciprocal Trade Act, 


H. R. 1. 
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The Senate is now considering amendments and probably will be 
voting through most of the afternoon. Consent has on refused for 
us to meet during the session of the Senate. So we shall have to cancel 
the hearing for this afternoon. 

I will ask the staff to get in touch with the witnesses. I understand 
there is no hearing scheduled for tomorrow afternoon, so that the wit- 
nesses who were to have appeared this afternoon will be put over until 
tomorrow afternoon. 

(Whereupon, at 12:25 p. m., the committee adjourned, to reconvene 
at 10 a. m., Thursday, May 5, 1955.) 

(See volume 3 of hearing for 10 a. m. meeting, Thursday, May 5, 
1955, p. 1251.) 
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SuBCOMMITTEER ON Lapor OF THE 
ComMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 2:05 p. m., in 
room 201, Senate Office Building, Senator Pat McNamara presiding. 

Present : Senator McNamara. 

Also present: Stewart E. McClure, staff director; Roy E. James, 
minority staff director; John S. Forsythe and Michael J. Bernstein. 
professional staff members, and Dr. Fred H. Blum, consultant. 

Senator McNamara. We are sorry you gentlemen have been incon- 
venienced because of the failing of the Senate yesterd: ay to grant per- 
mission to hold the scheduled hearing. We had no control over it, 
you may be sure. We tried desperately to get permission to hold our 
meeting, because we had notified you to come in. So we start out with 
an apology. I hope you will accept it. 

The first witness today is the United States Wholesale Grocers Asso- 
ciation, Mr. Rowe. 

Is he here? 

Mr. Rowe. Yes, sir. 

Senator McNamara. You are way ahead of me. I think grocers are 
like that. Will you go ahead and proceed in your own manner / 


STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS ASSOCIATION 


Mr. Rowe. My name is R. H. Rowe. I am vice president and sec- 
retary of the United States Wholesale Grocers’ Association, a national 
trade organization of independent food and grocery distributors, with 
headquarters in Washington, D. C. 

We understood a survey of the opinions and reactions of our mem- 
bers with respect to the proposed increases in the minimum hourly 
rate under the Fair Labor Standards Act. 

We sent a questionnaire to our 458 head house members, as distin- 
guished from any branches they may have, seeking their views on the 
proposed increase to 90 cents, to $1 and to $1.25. 

These head house members are located in 40 States, Alaska, and 
Hawaii. The bulk of this membership is located in the Southern 
States. A total of 225 replies were received, representing more than 
49 percent of our membership. 

Of the 215 who gave their views on the subject, 179 or 83 percent 
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expressed opposition to the proposed increases and said that we should 
appear before you and testify to that effect. 

Of the 179 who answered the question, 147 or 82 percent indicated 
that they would be affected by a 90 cent rate—that it would decrease 
their net profit. With those who said by what percentage their net 
profit would be reduced, the figure most often mentioned was 10 per- 
cent, with the range being from 5 percent to 150 percent. 

Wholesale grocers operate on such narrow margins of net profit that 
it may be fairly said that any decrease in their net profit is more than 
likely to be serious. 

According to our annual survey of wholesale grocers’ profit and loss 
figures, their annual net profit as a percent of sales before income taxes, 
was 0.98 percent in 1952 and 1.09 percent in 1953—it is just around 
1 percent for both of the years, a very thin margin indeed. Figures 
for 1954 have not yet been tabulated. 

The effect would be progressively more harmful if the wage rate 
should go up to $1, to $1.25. 

In order to operate under a 90-cent minimum, the 208 firms who 
replied to this question would undertake a number of different pro- 
cedures; some 2 combination of procedures. 


These procedures—in the order of their most frequent mention— 
are: 





Work no overtime. If all overtime is eliminated, it can be seen 
that in many cases the take-home pay of the employee would be less 
than under the present rate plus overtime. 

Eliminate some employees. The range of elimination as given 
in i replies is 1 to 30 employees. The median figure is 4 employees. 
I mean there by the median figure, the figure most often mentioned 
between 1 and 30. It was not ‘possible for us to get an average here 
because some of those who gave the number of employees that might 
be eliminated gave that also in ranges, for instance, as 2 to 4, or 4 to 6. 

3. Increase selling prices. Many | who gave this procedure were very 
doubtful whether it ‘could be used, in view of the fierce competition that 
exists in the food industry at all levels. 

If the minimum should be increased to $1, of the 194 who replied to 
this question in some form, we find that 109 said it would decrease 
their net profit. These 109 divide up as follows: 21 said it would de- 
crease their net profit, but gave no amount; 13 specified the amount of 
decrease, the range being 15 percent to 90 percent; the median figure 
being 40 percent. Thirty-seven said it would eliminate their net 
profit. Twenty-siven said they would probably go out of business, 
while 11 state flatly they would go out of business. 

If the rate should be set at $1. 25, of the 186 who replied to this 
question, 95 said they would be forced out of business or likely so. 
These 95 break down as follows: 58 said they would have to liquidate, 
28 said they would probably have to liquidate, and 9 said they would 
have to liquidate unless they could aise their selling margins. 

Some of the firms said their services to retailers, especially to the 
smaller retailers, would have to be curtailed or eliminated altogether. 

I may say here that on the intelligent and energetic direction of 
such services depends the future and the fate of the average individual 
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wholesale operation. If he cannot increasingly render operating and 
merchandising aids to his retail customers, he will be eliminated from 
the grocery field. 

I should call your attention to the fact that the proposed higher 
rates would not amount to merely an increase in the hourly pay and 
stop at that. 

On the other hand, the increases would be accompanied or would 
induce additional pay increases not specifically required by the fixed 
minimum. The supplementary payments would arise from the fol- 
a situations: 

Employees now receiving more than 90-cent minimum would 
aa and in most cases get ine creased pay. 

Seventy-nine of the 149 who replied to this question and who are 
now paying all of their employees over the 90-cent minimum say that 
if Congress decrees the 90-cent minimum, a 20-percent increase over 
the present rates, their employees would get increased wages. The 
amount of the increase most frequently mentioned was 20 percent. 

. In eases where a 90-cent minimum would serve to increase the 
pay of the lowest paid employees, the higher paid employees now 
reeciving more than the 90 cents would expect and in most cases get in- 
creases in their wages. Of the 182 who replied to this question, 137 
said that in the circumstances just mentioned, their higher paid em- 
ployees would get increases over present pay. 

It is apparent from what I have said that. the proposed increases 
would work hardship on the majority of our members and on other 
wholesalers of similar operations. 

The greater the increases, the greater the hardship up to the point 
of retiring many operators from ‘the grocery wholesaling field. 

With reference to the exemption for outside salesmen, I would like 
to say that the exemption is necessary and should be retained as it 
now stands. 

The basic reason is that the salesman performs his work away 
from his employer’s place of business, and that he works alone and 
without supervision while so engaged. THis hours must conform to 
the convenience of his customers and not to his convenience or that of 
his employer. 

The only feasible basis for the compensation of outside salesmen 
is results. 

The art of selling is related directly to the individual personality 
of the salesman. ‘To put him on a rigid time schedule would be to 
imprison the sway of his personality and the exercise of his art and 
to limit seriously the result of his work. 

In the wholesale grocery business, the salesman has many of the 
characteristics of an independent contractor. He is becoming more 
and more a merchandising counselor to his retailer customer, giving 
the retailer advice on modern-store operation, equipment, and plans 
for promoting sales to consumers. 

In many cases such help is more valuable to the retailer than any 
close prices the salesman may make on the goods sold by the retailer. 

In conformity with the varied talents and duties of the salesmen, 
which they exercise in their own way once they have left the em- 
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ployer’s place of business, we find that wholesale grocer salesmen are 
paid in a multiplicity of ways. 

We quote from the salesmen’s compensation part of our survey 
of wholesale grocers’ profit-and-loss figures for 1952 operations: 

Table 12 indicates that wholesale grocers employ practically every conceivable 
method of paying salesmen. It shows that the 127 firms responding used the 
following 16 factors (or methods in determining compensation of salesmen) 
either singly or in combination: Salary, sales, gross profit, net profit, profit 
earned by salesmen, profit sharing, profitableness of items, individual accom- 
plishment, Christmas gifts, commissions, quotas, bad debts, collections, delivery 
cost, travel cost, and age of accounts. 


The survey lists at least 39 specific applications of such factors, or 39 
different ways in which wholesale grocer salesmen are paid, none of 
which has any reference to daily or weekly hours. 

I do not see how a 40-hour week or an 8-hour day can be super- 
imposed on such a variety of payment methods or on the varied work 
and ways of salesmen, without great harm to both salesmen and 
employers. 

That closes our statement. 

Senator McNamara. Thanks very much, sir. You are a national 
organization ¢ 

Mr. Rowe. Yes, sir. 

Senator McNamara. You cover the entire country / 

Mr. Rowe. Yes, sir. 

Senator McNamara. In your operation, are you confined to the 
independent grocer or do you sell to the chain grocery outlets as 
well ? 

Mr. Rowe. Yes, sir; we sell to some of the chain supermarkets. It 
is important in some areas, but not important generally throughout 
the Nation. Our sales generally are to the independent retailers, 
individually owned retailers, though we do sell to some chains and 
some supermarkets. 

Senator McNamara. Thanks very much for your presentation. I 
am sure it will be very helpful to the committee. We are sorry you 
were inconvenienced. 

Mr. Rowe. That is all right. I live here in town and it was not any 
inconvenience. 

(The following supplementary material was later received for the 
record :) 


SUPPLEMENTAL STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, UNITED 
STATES WHOLESALE GROCERS’ ASSOCIATION 


My main statement contained the following words by ways of summary: 

“It is apparent from what I have said that the proposed increases would work 
hardship on the majority of our members and on other wholesalers of similar 
operations. 

“The greater the increases the greater the hardship up to the point of retiring 
many operators from the grocery wholesaling field.” 

In this supplementary statement we urge the subcommittee to give full con- 
sideration to the insertion in any revision of the act a provision that would serve 
to alleviate the hardships mentioned. 
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The suggested provision follows: 
GUARANTEED ANNUAL WAGE 


Since economic security, or a guaranteed annual wage, is one of the primary 
objectives of workers today, it seems that Congress should consider exempting 
from the overtime provision of the Federal wage-and-hour law and from any 
increased minimum hourly wage that might exceed 85 cents per hour, those 
workers whose employers are willing to guarantee that the worker shall make 
not less than 52 weeks pay per year at $42.50 per week, for not more than 50 
hours per week, and provided that, in any week in which the worker works more 
than 50 hours, for those hours above 50 the worker, assuming he is not otherwise 
exempt, must receive at least the minimum hourly wage and overtime pay under 
the act. 


Senator McNamara. Thank you. 

Next we have the Vacuum Cleaner Manufacturers Association, Mr. 
Sheridan. 

I see you have a prepared statement. We will be glad to have you 
proceed in your own manner. 


STATEMENT OF STEPHEN SHERIDAN, VACUUM CLEANER 
MANUFACTURERS ASSOCIATION 


Mr. SuHermpan. Thank you. My name is Stephen Sheridan. I am 
assistant to the president of Electrolux Corp., 500 Fifth Avenue, New 
York City. I appear before you today for the Vacuum Cleaner 
Manufacturers Association representing the leading vacuum cleaner 
manufacturers in the country. The sole purpose of my appearance 
is to 3 ee the continued exemption of outside salesmen from the 


Fair Labor Standards Act. 

I respectfully submit that in the application of wage-hour legis- 
lation a distinction must be carefully drawn between (a) employees 
who can be supervised because they work on the premises of a factory, 

warehouse, office or store, and (6) employees such as outside sales- 
men who invariably work away from their employers’ place of busi- 
ness and whose activities and working time cannot be supervised or 
controlled. 

Consider the utter unreasonableness of a bill which fails to exempt 
outside salesmen. 

Because I am most familiar with the operation of our own com- 
pany, I will use our outside salesmen for purposes of illustration 
although many other companies operate largely in the same manner 
and my statemen is concurred in by the direct-selling industry. 

Outside salesmen are not and cannot be supervised ; their selling 
activities cannot be controlled. 

They are continuously out in the field—working or not, as they 
choose. Their time is their own. <A salesman may work 1 or 2 hours 
in the morning and quit for the day. He may not work at all that 
day. He may not work for a week. He may take a vacation for 2 
weeks, We would not know; we could not know. Frequently he will 
handle products for several companies. 

It is impossible for us or for any company selling through an out- 
side salesman to know what he does or how he spends his time. 

Our outside salesmen are not confined to any given territory. They 
may work any place they choose. They are not. required to report to 
any headquarters point, which may be hundreds of miles from their 
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homes and places of work. They work from their own residences, 
and work at times to suit their own convenience. 

On a typical workday, if he chooses to work on that day, the out- 
side salesman leaves his home at the hour he chooses to leave his 
home—at 8 or 10 or noon. He goes directly to his field of work 
which is of his own choosing. W hen he decides that he has worked 
long enough for the day, at 3 or 5 or perhaps at noon, he stops work. 

His office doesn’t know where he has been working, or how long he 
worked, or if he has been working at all. Only when he turns in an 
order for our products, do we know that he has been working. Some- 
times we don’t see an outside salesman for weeks. 

All our salesmen are paid solely on a commission basis. 

No itineraries are prescribed for our salesmen, and the production of 
a minimum volume of business or sales quota is not required. Our 
salesmen are not required to submit reports of hours worked or cus- 
tomers called upon, for the simple reason that any such reports could 
not be verified and therefore would be valueless. 

From time to time in the last 20 years, we have tried, and member 
companies in our association and in the direct selling industry have 
tried various methods by which accurate reports from salesmen as to 
the number of falls and demonstrations. made, et cetera, could be ob- 
tained, inasmuch as such reports would be of considerable aid to us in 
our business. 

All such attempts, however, failed completely by reason of the fact 
that a careful investigation disclosed that such reports were exag- 
gerated and distorted. It is submitted that if reports of calls made on 
customers were found to be incorrect, it is not likely that reports of 
hours worked will be any more accurate, particularly since there is no 
way in which to check such reports and it would be to a salesman’s 
advantage to report the maximum number of hours. 

Salesmen could report that they worked 80 or 90 hours in a given 
week and we would have only the salesman’s word for the number of 
hours he worked; obviously it would be to his great interest to report 
that he worked many hours when, as a matter of fact, he may not have 
worked at all at selling our products. 

If it is impossible to keep accurate record of the hours spent at 
work, it would certainly be unreasonable to require compensation to 
be measured against the number of hours worked. 

One of our member companies recently made an extensive and ex- 
pensive experiment. The Hoover Co., of North C anton, Ohio, in the 
period February 1952 ta July 1953, paid salesmen in 26 districts a 
salary of $50 plus commission and certain other benefits. This experi- 
ment extended to 20 percent of their sales organization covering sec- 
tions of the country from the Atlantic to the Pacific. 

At a cost—and this is a net cost—in excess of $1 million the Hoover 
Co. found out that the plan was completely unworkable, that it is 
economically impossible to pay a man for time worked without know- 
ing whether or not he has worked. 

Obviously it would be highly impracticable to attempt to apply any 
wage-and-hour legislation to such an uncontrollable employer-outside 

salesman relationship. Salesmen could hold back all of their sales 
for a week or two or three and collect minimum wages for each of 
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those weeks and then turn in all of their sales for a big fourth week. 
They would have their employer at a complete disadvantage. 

Our salesmen do not only work for us. They may be working for 
several different employers or carrying products for several different 
companies at the same time. Many of them hold regular jobs with 
other companies. A great variety of enterprises encroach, generally 
without our knowledge, on the time presumably devoted to the sale of 
our products by our salesmen, 

To illustrate how impracticable and unressonable it would be to 
expect us to pay our outside salesmen an hourly rate, is this fact ; con- 
cider this fact: several years ago, of 27 men working for us in Utah, 
we learned that 17 of them actually had other employment concur- 
rently, and some of these are regular full time jobs. For example: 

Mr. Baum owns and operates a motel. 

Mr. Bartholomew works in a factory. 

Mr. Bell sells electrical products. 

Mr. Cutler is a city judge. 

Mr. Dally is a student at Snow College. 

Mr. Everett is in the furniture and rug-cleaning business. 

Mr. Hansen has an appliance store. 

Mr. Hopkins drives a milk truck. 

Mr. Judd is an insurance agent. 

Mr. Lindman owns and operates a motel. 

Mr. McBride owns an auto wrecking establishment. 

Mr. Nuttall owns a radio shop. 

Mr. Paulson is a furniture repairman. 

Mr. Peterson owns a theater. 

Mr. W. Peterson is a student. 

Mr. Rasmussen is a schoolteacher. 

Mr. Whitehead is a bookkeeper. 

I recently cooperated with the department of labor in New York 
State, which was trying to determine methods of operation employed 
by outside salesmen and whether or not accurate reports of time 
worked could be obtained from them: 

I quote to you some comments that were drawn from outside sales- 
men who were interviewed at their homes by Department of Labor 
investigators. The department of labor decided that such reports 
could not be obtained. 

Mr. Wise. I work my own hours. The company does not set my hours. I 
work when I feel like working—as I damn please. 

Mr. GARTMAYER. I don’t know how a question of hours applies to us. We are 
in business for ourselves. What hours we work are our own affair. I don’t 
have any regular hours—sometimes I work 1 hour, sometimes 10 hours. It 
depends upon how much money I want. 

Mr. SPERLING. Oh, yes, I sell Electrolux and washing machines, and toasters, 
and silver, et cetera. If the customer does not want an Electrolux, maybe she 
wants a toaster. If another customer doesn’t want a washing machine, maybe 
she would want an Electrolux. I work about 4 hours a day. My company 
doesn’t know how many hours I work a day, and I wouldn’t tell them. If I was 
paid on an hourly basis—oh, brother, would I report the hours. 

The above may be verified by reference to records in the New York 
State Department of Labor. 

There is a vast amount of persuasive precedent for the continued 
exemption of outside salesmen from wage-hour laws. Every exami- 
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nation made by the Government since first enactment of the Fair Labor 
Standards Act clearly justifies continuing the exemption. 

Recognition was given to the unusual nature of the outside com- 
mission- \-paid salesman’s occupation and the necessity for exempting 
him from minimum wage and maximum hour legislation as far back 
as the NRA period when it was proposed that outside commission- 
paid salesmen be excluded from wage-hour provisions. Hearings 
were held at that time and the record made before the NRA on this 
occasion is represented by 3 volumes containing 1,128 pages. 

As a result of these deliberations it was concluded by the various 
boards that NRA legislation should not be applied to outside salesmen 
and they were specifically excluded in the various codes. Bearing in 
mind that at the time of the NRA the desire was great to include 
everyone under its provisions, it is clear that the reason for specifically 
excluding outside salesmen must have been most persuasive. 

When Federal wage-and-hour legislation was introduced by Sena- 
tor Black, now Supreme Court Justice Black, and Representative 
Connory, the question of exempting outside commission-paid salesmen 
was again given considerable consideration with the result that in the 
final enactment of the Fair Labor Standards Act of 1938 “employees” 
who are outside commission-paid salesmen were specifically excluded 
from the provisions of the act and are so excluded at the present time. 
Nothing has happened since that time to warrant any different treat- 
ment of outside salesmen. 

At every review of the Fair Labor Standards Act, both legislative 
and administrative—and there have been a number of these—the 
exemption for outside salesmen has been continually unaltered. 

Consider the States. As of this moment, eight States have mini- 
mum-wage laws applying to men as well as women. In not asingle one 
of these States are our outside salesmen subject to the minimum-wage 
laws. Three States this year so far have extended minimum-wage 
coverage to men. In each of these—Wyoming, Idaho, and New Mex- 
ico, outside salesmen have been exempted. In several other States 
such bills have received serious consideration. In every one of these, 
outside salesmen are exempt. 

This universal exemption of outside salesmen from wage-hour and 
minimum-wage laws is not casual or accidental; it is the ¢ consequence 
of thoughtful study and understanding. 

Several years ago, the State of New York extended coverage of its 
minimum-wage law without adequate opportunity being given to 
employers, such as ourselves, to present the peculiar problems of cover- 
ing outside salesmen. When, after the legislation had been enacted, 
these matters were brought to the attention of the commissioner of 
labor in New York, he embarked on an extensive investigation. 

The matter was brought before the board of standards and appeals 
in New York, a quasi- -judic ial body. After considerable analysis and 
review, over a period of more than a year, during which they had time 
to become thoroughly familiar with the problem, the board of stand- 
ards and appeals in New York found it “unreasonable” to apply wage- 
and-hour legislation to our outside salesmen and exempted them from 
coverage. Their study took more than a year. 
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I quote you a portion of their decision : 

A realistic appraisal of the evidence in the record of these proceedings leads 
us to the conclusion that there is not present in the employer-employee relation- 
ship inherent in the above-mentioned described employment status the customary) 
exercise of such authority and superintendence by the employer over the em- 
ployee essential to feasible compliance with the record-keeping provisions de- 
manded by the order. To legally comply with the provisions of the order, the 
employer must possess adequate means to direct, control, and keep account of the 
working hours and working methods of those persons employed during their 
periods of employment. The burden of maintaining record as to the periods an 
employee is engaged in employment, the exact hours and so forth, are duties 
which devolve upon an employer * * * the employee’s statements are the only 
source from which the employer could possibly obtain this vital and necessary 
data. Such conditions subject the employer to the control of the employee 
respecting the amount of earnings and the periods the employee is actually en- 
gaged in work for the employer. Experience establishes such conditions are 
neither desirable nor salutary. We are convinced that reliable and accredited 
representatives of labor and management are eager to maintain concord and 
amity in the business family, and are not sympathetic to any policy or instru- 
mentality which may result in dislocating and destroying a commercial 
enterprise. 

Still quoting : 

It is self-evident that to compel an employer to pay an employee for services 
which cannot, in accordance with feasible business practices, be verified or 
substantiated by the employer must ultimately fertilize an atmosphere of mis- 
giving and distrust and culminate in fostering and promoting irritation and 
acrimony and discord, which will inevitably impair their mutual harmonious 
relationship so vital to the successful conduct of the commercial enterprise. The 
uncontroverted evidence in the record establishes that all bona fide efforts on the 
part of the petitioners to comply with the terms of the order, in its application 
to commission-paid outside salesmen, resulted in failure. 

For all of these reasons, the fact that outside salesmen cannot be 
supervised or controlled, the fact that we cannot possibly know 
whether they are working or not, and cannot secure accurate reports 
of hours worked, and in view of the overwhelming weight of precedent 
for continued exemption, I respectfully urge th: at this committee con- 
tinue the exemption in any revision of the Fair Labor Standards Act. 

Senator McNamara. Thank you. I think that is a very fine state- 
ment. It certainly leaves very few questions to be asked. However, 
do the companies you represent sell 100 percent of their products 
through outside salesmen, or do some of them have manufacturers’ 
outlets ¢ 

Mr. SuHerwan. The Electrolux Corp. sells all of its cleaners direct 
to the home. The Hoover Co. does also. 

I would like, if I may, to add a statement from the Hoover Co., 
Mr. Joseph Hoover, vice president, as part of the record. 

Senator McNamara. Do you want that to be included in the record ? 

Mr. Suerman. If I may. 

Senator McNamara. We will be glad to so include it at the end of 
your testimony. 

Generally, vacuum cleaners are sold by outside sales people, rather 
than in company-operated manufacturers’ outlets? 

Mr. Suerman. I am not quite sure, Senator, whether I understand 
what you mean by company outlets. 

Senator McNamara. If the Hoover Co. had a store in Detroit, 
Mich., on Woodward Avenue, if they rented a store and sold their 
products out of that store, that would be a manufacturer’s outlet, or 
a company outlet. 
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Mr. Sueripan. We maintain branch offices in the various cities. 

Senator McNamara. Are they salesrooms as well? 

Mr. Suerwan. No, our sales are made only at the home. 

Senator McNamara. That was the question I was trying to clear 
up. 

Mr. Sueripan. Thank you very much. 

Senator McNamara. Thank you very much for your fine testimony. 
It will be very helpful. 


. 
. 


(Mr. Hoover’s statement follows :) 


STATEMENT OF JOSEPH S, Hoover, THE Hoover Co., NortH CANTON, OHIO 


My name is Joseph S. Hoover. I am employed by and applying on behalf 
of the Hoover Co., North Canton, Ohio, manufacturers of vacuum cleaners and 
other household appliances. 

We understand that there are bills before this committee which propose, 
among other things, to amend the Federal Fair Labor Standards Act by 
removing the existing exemption of outside salesmen from certain provisions of 
the act. On the basis of our past experience we strongly request the continuance 
of the exemption of outside salesmen from the Fair Labor Standards Act. 

A considerable share of the sales volume of the Hoover Co. is derived from 
sales made by its outside salesmen selling the vacuum cleaner line. This has 
been part of the company’s program for over 40 years and has proved suc- 
cessful both for the company and the salesmen who operate on a straight 
commission basis. 

Through the years outside salesmen have been exempted from the regulations 
in minimum wage and hour laws and to remove these exemptions might well 
mean the loss of that particular type of distribution and resultant unemployment 
of thousands of salesmen. 

The above statement is made since these men do not work regular hours, they 
do not report hours worked, and it is impossible to make accurate checks on 
time spent working at the Hoover job. Secondly, many spend considerable time 
working at other jobs and selling other items so it is quite impossible to point 
directly to time spent selling our product. If it is impossible, and it is, to keep 
accurate record of time spent at work, it is certainly unfair to require compensa- 
tion to be measured by the amount of time so spent. 

The Hoover Co. has experimented many times with guaranteed compensation 
plans. It was believed that better men could be attracted and that turnover 
could be cut down. Each program failed because as soon as the guaranty 
was made effective, sales results declined. The most extensive and most recent 
plan of this type was operated from February 1952 to July 1953 along the 
following lines: 

At the outset it was decided to pay salesmen in 26 of our districts a salary of 
S50, extra commission on sales, and fringe benefits. His job was to service 
our Cleaners in the homes of users and also sell new merchandise where possible. 

In addition to the salary he received, as mentioned above, a commission on 
sales was paid. We also paid this salary during a training period which 
lasted 2 weeks, as well as paying transportation to and from his home city, 
hotel, and food expenses while attending the school. 

In selecting the 26 districts we were covering approximately 20 percent of 
our entire sales organization and also covering sections of the country from 
the Atlantic to the Pacific. 

it was hoped that results would prove satisfacory and provide stability for 
the sales organization. Since the outside salesmen were operating without 
direct supervision, as it is known in the industry, the experience was the same 
as in all previous ¢xperiments of this type. The salary was accepted by the 
men, but sales production fell off with the following results : 

1. Sales per man fell below the national average. 
2. The car allowance was abused. 

3. We lost our former top producers who could earn more on a_ straight 

commission job. 


4. Customer and dealer complaints became more numerous as the men relaxed 
on the job. 

>. Many men serviced customer’s cleaners and failed to report the amount 
collected to the company. 
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in light of the above, and with the salary program being a losing proposition, 
the company changed to a drawing account plan. This was set as S60 per 
veek, and in 8 of the districts, as high as $75 per week. This, it was felt, would 
vive the plan every opportunity to prove itself. 

Here again the company had the same experience. Sales continued at a 
low ebb. Service results were far below national standards. The men continued 
getting deeper and deeper into the red. They would be terminated and the 
new men who were hired and trained would follow the same trend. ‘The program 
proved to be a failure. It was economically unsound. 

By June 1953, after a year of operating, it became very evident that a plan 
extending a guaranty to outside salesmen was not workable, and we began re- 
jurning to our former plan of straight commission. It had cost the Hoover Co. 
in excess of $1 million to prove, again, that such plans simply will not work. 
Why, then, have these programs failed? In our analysis we find the follow- 
mg: 

sy the very nature of outside saleswork there cannot be supervision of men 
while on the job. They are making calls at homes throughout the city and sur- 
rounding territory and checking on them is impossible. We would have only their 
unverified statement as to the number of calls made and hours worked. Human 
nature being what it is, we have not found the reports to be accurate when oc- 
casional field spot checks are made. 

2. Many salesmen, especially top producers, do not want a salary for this type 
of work. They know they can make more money on a commission job. That is 
why they come with a company such as ours. Others may be unable or are un- 
willing to work more than a few hours per week. 

3. Many salesmen want a job where they can work hard for 2 weeks and then 
take it easy for a week. Only a commission job provides this. They can work 
only on the days they choose and at such time of the day as they elect. 

4. In contrast with other industry, we cannot buy salesmen’s time since we 
do not require that he work a specified number of hours or particular number 
of hours. Only actual sales results count and often these occur within a mini- 
mum of time spent. 

>. There are many instances where men are working at other jobs while also 
selling our product. This is not in conformance with our policy, but does occur. 

Not long ago we made a check on 35 men who are part of the sales force in 
one of our branches. Without thorough investigation in all instances, we found 
10 of the men had other employment and were selling our product on a part-time 
basis. Five work in factories and sell during off hours and to their friends. 

One man sells photographic supplies, another sells fire alarms, and still another 
is a fireman. One man sells roofing materials and one represents a sewing ma- 
chine company along with selling our product. It is quite evident that it would 
be impossible to verify hours of work which might be reported in these instances 
as applying to the sale of our product. 


CONCLUSION 


1. In light of the experiences of the Hoover Co. it is quite evident that outside 
salesmen must be excluded from the provisions of wage-and-hour legislation, 
Since it is impossible to check time worked by those who are beyond supervision, 
it is impossible to compensate by the formula of hours worked multiplied by 
hourly rates. 

2. If such a program were enforced it would cause the loss of jobs for thou- 
sands of men and women in a historically sound profession who are now em- 
ployed as outside salesmen. Our experience has proven it is economically un- 
sound to attempt outside selling on any basis other than one which measures 
the reward by the results. 

3. On behalf of the Hoover Co., in the light of the above information, I re- 
spectfully urge the continuance of the exemption of outside salesmen from the 
provisions of the Fair Labor Standards Act. 


Senator McNamara. Next, the Seventh-Day Adventist Church, Mr. 
William Donnelly. Do you have a prepared statement ? 

Mr. Donnetty. I have a prepared statement. I do not intend to 
read from it. I think I would prefer to just give you a brief sketch 
of the basis on which we submit this memorandum, and leave that to 
be printed in the record. I think it will save your time as well. 
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Senator McNamara. We will see that it is printed in the record. 
You can proceed in your own manner. 


STATEMENT OF WILLIAM D. DONNELLY, COUNSEL FOR GENERAL 
CONFERENCE, SEVENTH-DAY ADVENTIST CHURCH 


Mr. DonneE.Ly. I am an attorney here in Washington, D. C., and | 
am appearing on behalf of the General Conference of Seventh-Day 
Adventists which is the governing body of the Seventh-Day Adventist 
Church in the United States and the world as well. 

I am here particularly to address attention to a provision in the 
so-called Murray bill, S. 770, section 8, which proposes an amendment 
of section 14 of the existing statute. 

You will recall that section 14 in general vests in the Administrator 
discretion, where he finds it necessary to prevent curtailment of oppor- 
tunities, to set up subminimum wages for learners, apprentices, et 
cetera. 

Senator McNamara. Yes, sir. 

Mr. Donnexty. In the Murray bill, and I believe it is the only one 
that is presently pending in the Senate that has this provision, there 
is a provision by amendment for the imposition of a co on the sub- 


minimum that may be granted by the Administrator. The Murray 
bill provides for $1.25 minimum, and it provides that the subminimum 
granted by the Administrator may not be less than $1 an hour. 

It is to that particular provision, or to any similar provision, de- 
pending upon the rate that might finally be put in, that we direct our 


attention solely. We are not here raising any question about the 
minimum wage law generally, or the rate that should be set. 

I would like to point out the reason. The Seventh-DayAdventist 
Church is not a large denomination, but it has a remarkably large and, 
I think, a remarkably successful system of secondary schools and col- 
leges. It has only about 30,000 enrollees currently, but in those col- 
leges they have what are called school industries. These school in- 
dustries serve three distinct functions. 

The first is that it enables the church and its schools to carry into 
effect a precept that has been theirs for more than 75 years and has 
been practiced for that time, and that is that the most beneficial form 
of recreation, or exercise, I should say, for youth is useful employ- 
ment, a concept that may be a little startling today, but I think some 
of us might recognize it having a certain amount of validity, too. 

The second function of these school industries is that they enable 
the training and the distinct vocational aspect of a lot of boys and 
girls that otherwise would not learn a skilled trade. The schools fur- 
nish training in printing, woodworking, cabinetmaking, preparation 
of food, and similar things, such as making venetion blinds. 

I believe there is even one that manufactures chenille. 

Finally, even in the colleges where the students are going on in a 
definitely academic pursuit, looking forward, a number of them, to 
becoming missionaries—and also they prepare for the different pro- 
fessional schools as the Seventh-Day Adventist Church itself has a 
number of fine medical schools—but even those students are taught as 
a matter of principle, some skilled trade. 
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It has proved very valuable in many instances, particularly for mis- 
sionaries in remote parts of the world where it is “Do it yourself, 
or else.” 

In carrying on these school industries, they are confronted by a 
particularly acute problem in that they attempt to give employment 
to the students so that they can fit it in with their other school hours. 

This is important because another function that is performed by the 
schools is enabling many students who otherwise could not get an edu- 
cation, to go to school. Many of these schools are located in communi- 
ties where the opportunities for part-time employment are so limited 
as to be practically negligible for all purposes. <As a result, the church 
feels on a rather general survey, that if these school industries were 
forced to go out of existence, probably 50 percent of their students 
would have to forego opportunities afforded by these schools. 

At the present time, the Administrator has given them subminimun 
wages. Starting out at a relatively low figure, he has brought them up 
to a 60-, 65-, T0-cent level. That is, each of those steps applies for 
approximately one-third of the learner period that he allocates for 
the different industries that are pursued by these different school 
industries, 

As it stands, they are able to compete and they are recognized within 
the coverage of the act. Of course, when the student completes the 
learner period, he is paid the full minimum wage without any ques- 
tion, and we are not here trying to question that. 

Ilowever, the church does have to subsidize these industries. Some 
of them make money, some of them do not. And on balance, overall, 
they lose money. But the church is going to assume that burden, and 
of course I think it is well known that all schools, particularly the 
private schools, are undergoing a very difficult period at the present 
time and the future does not look much brighter. 

It is for that reason that the church has particular concern with this 
proposal to interject this floor. We feel that since the 1949 amend- 
ment, at least, the activities of the Administrator in granting sub- 
ininimum wages have been reasonable and fair to all concerned. It 
would seem to be a peculiar situation with respect to this school 
program. 

In any event, however, this question of discretion to be exercised by 
the Administrator in this field would seem to be peculiarly one in 
which he should be allowed the full breadth that presently exists. 

As I say, if this discretion of the Administrator were to be narrowed 
or restricted in this way, we feel that it would deprive him of the 
ability to take into consideration all of the factors that are pertinent 
in setting the subminimum wage. 

We are particularly affected by it, however, because of the fact 
that the students have to come in at their odd hours, fitting with their 
academic trade. So they are not able to learn as fast and the waste 
incident to the learning period is accentuated by the adaptation to their 
school hours. 

I want to emphasize, one, that we are not raising or taking any 
position with respect to minimum wage laws or the minimum wage 
that may be set. But we would like to preserve that freedom of dis- 
cretion in the administrator. 

Senator McNamara. You do not feel you can live within the $1 
floor as established in this bill? 
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Mr. Donnetty. We feel (1) there is going to be a period of adjust- 
ment in there in which we could be badly hurt. We do not have the 
available working capital that some might use to set up a large in- 
ventory. (2) I think that it is obvious that as the minimum wage gets 
higher, it tends to approximate toward the maximum and it will cut 
down the differential that presently exists between the current com- 
mercial rate. There is not a lot of money involved paid out as wages 
overall. I think it is around $3 million. If you average that against 
the 30,000 students, that isn’t much. 

Asa matter of fact, these schools today furnish an education at a cost 
that is just incredible to me. As I understand it, students that work 
about 10 hours a week are given tuition and board and room for $290 
for a semester. 

I think the preservation of the private schools, the religious schools, 
and of this program that enable so many children or students to get 
the benefit of it, is certainly something that the Senate should take 
into serious consideration. 

T understand my full statement will be incorporated in the record. 

Senator McNamara. It will, certainly. Thank you for your pres- 
entation. You bring up a very important point. I am sure the sub- 
committee and the full committee will give it very great attention. 

Mr. Donnetty. Thank you very much, sir. 

(The prepared statement by Mr. Donnelly follows :) 


MEMORANDUM ON BEHALF OF THE GENERAL CONFERENCE OF SEVENTH-DAY 
ADVENTISTS 


This memorandum is presented to the Subcommittee on Labor of the Com- 
mittee on Labor and Public Welfare on behalf of the General Conference of 
Seventh-day Adventists, the governing body of the Seventh-day Adventist de- 
nomination. 

We oppose none of the suggested amendments to the Fair Labor Standards Act 
save one. Attention is addressed solely to the proposal to amend section 14 of 
the Fair Labor Standards Act so as to require that special certificates for 
employment of learners fix a subminimum wage of no less than $1 per hour, 

That proposal appears as section 8 of S. 770 (the bill introduced by Senator 
Murray, Jan. 22, 1955). It has no counterpart in any of the other bills 
pending on this subject at the time of this writing. (S. 18, 57, 247, 662, 1437, 
1447.) 

This proposal constitutes a grave threat to the educational system of this de- 
nomination, 

The Seventh-day Adventist Church is a relatively small denomination and 
it is not wealthy. However, it attaches a great deal of importance to religion 
as an integral part of education of youth and has built up a system of almost 
100 secondary schools and colleges in this country, having a current enrollment of 
about 30,000. These are all nonprofit and church operated. 

1. Well-rounded education requires physical labor and development of manual 
skills. Since the beginning, the church has regarded as an essential element of 
its philosophy and practice in providing a Christian education, the requirement 
that every student engage in manual labor and learn something of some trade. 
This, without regard to his financial means or the particular profession or 
calling for which he is preparing. 

The basie Adventist educational philosophy for more than 75 years has been 
authoritatively stated as follows: 

“As a rule, the exercise most beneficial to the youth will be found in useful 
employment * * * They should be taught that the discipline of systematic, 
well-regulated labor is essential, not only as a safeguard against the vicissitudes 
of life, but as an aid to all-around development. 

“Every youth, on leaving school should have acquired a knowledge of some 
trade or occupation by which, if need be, he may earn a livelihood. 

“In acquiring an education, many students would gain a most valuable train- 
ing if they would become self-sustaining * * * The lessons of economy, industry, 
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self-denial, practical business management, and steadfastness of purpose, thus 
mastered, would prove a most important part of their equipment for the battle 
of life.’ Education, Ellen G. White, Pacific Press Publishing Association, 
1903, pages 215-218. 

Pursuant to this policy, in some 75 of the secondary schools and collezes of 
the denomination there are maintained industrial departments in which students 
are engaged in skilled and semiskilled occupations. They include printing, wood 
working, furniture and cabinetmaking, bookbinding, the manufacture of che 
nille, venetian blinds, brooms, foods, lamp shades, and the operation of laundries 
The products of some of these school industries are sold in interstate Commerce 
und the workers therein are within the general coverage of the act. 

» The Adventist school industries provide indispensable means of self-help 
to students. All of the industries connected with the schools and colleges 
are, without exception, located at the school in order that the students may 
conveniently accommodate their manual labor to their academic schedule, making 
full use of such time as may be spared from academic work when it is 
available. 

Thus a student who at irregular times may have available as much as an 
hour when he does not have classes, can make profitable application of his 
time. These industries thus afford to the students a convenient means b) 
which they are able to earn at least part of their expenses. At least 75 percent 
of the students work in these industries. 

Others, of course, work in cafeterias and in other school services. Many of 
the schools are in small communities that afford little or no opportunity for 
other part-time employment. The denomination numbers among its members 
relatively few of large financial means. As a group, therefore, the students in 
its schools must have opportunity for part-time employment in these schoo! 
industries if they are to continue attendance. This is true of an estimated 
50 precent of all the stydents, 

3. Results have proved the wisdom of the program. Almost 75 vears of experi 
ence amply demonstrate the public and private benefit of the church’s program. 
Many of the students have become missionaries in isolated parts of the world. 
Their manual skills so acquired have time and again proved invaluable. 

Again, in times of economic stress, graduates of the denominational schools have 
in many instances relied on a trade thus learned, when they would otherwise 
have been without means of livelihood. Manifestly the Nation as well as the 
individual benefits from such a program of education in manual trades. 

4. School industries are a loss operation. Because of the industries are main- 
tained for the benefit of the students, the nonstudent personnel is almost 
entirely limited to those necessary for supervision and continuity of operation 
in the different industries. The irregularity and small number of hours worked 
by each student, the impossibility of maintaining an even supply of labor 
throughout the day, coupled with the inexperience of the students, manifestly 
render operations highly inefiicieht by commercial standards. 

The waste in material and time caused by inexperience in many Cases makes 
a self-sustaining basis impossible. While some of the industries have been able 
to show a profit, taken as a whole they annually require substantial subsidy from 
the church. 

>). Favorable exercise of the discretionary authority to permit subminimum 
Wages to learners has been essential to continuation of the school industry 
program. Because of the necessarily inefficient operation of the school indus 
tries, it was early apparent that it would be impossible to continue them under 
the 75-cent minimum wage prescribed in the 1949 amendment of the Fair Labor 
Standards Act. 

Recognizing the serious effect of the curtailment of employment opportunities 
so threatened, the Department of Labor, as authorized by section 14 of the act. 
set up special standards to meet the problem, and issued special student-worker 
certificates to the denominational schools. 

Starting with relatively low rates but taking account also of the upward wage 
adjustments effected in all subminimum programs generally, the Department 
of Labor fixed rates for the school years 1953 and 1954 on the basis of a rate 
schedule calling for the payment of 60, 65, and 70 cents an hour. These fixed 
the maximum number of student workers authorized and the maximum number 
of authorized learners that might be employed at any one time. 

The total number of hours permitted varies with the time required to attain 
proficiency, varying from 200 hours in lampshades to 1,000 hours in printing, 
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with each of the three progressive rates applying for approximately one-third 
of the total period. In 1953 the largest number of authorized learners was 200 
woodworkers at Southern Missionary College, Collegedale, Tenn. In most of 
the schools and colleges the maximum number is 60 or less. 

Of course, once the individual’s learner hours have been completed, he comes 
under the full statutory minimum wage. As to this, as stated above, the schools 
raise no question. 

The competitive relation of school industry products to those of private busi- 
ness is thus protected by the limitations imposed by the Department of Labor 
after its annual review of the industries. 

6. A minimum wage of $1 threatens the church’s school industry educational 
program. While the differential between the rates paid student workers and 
those in more efficient commercial industry has progressively narrowed, the 
church has thus far been able to continue to meet the expense of the subsidy 
essential to insure continuance of this essential part of its educational pro7’ram. 

However, the approximately ee increase in labor cost that would flow 
from the minimum rate proposed by S. 770 would in most cases so greatly 
increase the burden as to imperil the whole educational program of the church: 

(1) The additional costs would in most instances make it impossible for the 
church to continue to furnish from its general funds the large subsidy that would 
be necessary to continued operation. 

(2) The absence of campus-located industries will probably reduce enrollment. 
by as much as 50 percent, since most of the students come from families other- 
wise unable to finance their educations. 

(3) Such radical] reduction in enrollment w ould make it impossible for many 
of the denomination’s schools and colleges to continue even in the academic field. 


CONCLUSION 


It must be emphasized that the denomination here takes no position on the 
minimum wage law. We suggest only that the imposition of a fixed, statutory 
floor for the learned period is not essential to attainment of the objectives of 
the legislation and would in many cases needlessly curtail or destroy work and 
educational opportunities for many students. It is the position of the denomina- 
tion that: 

(a) Service performed at a school, college, or university by a student enrolled 
and regularly attending classes might well be exempt entirely from the operation 
of the Fair Labor Standards Act just as it is exempt from the operation of the 
Social Security Act (sec. 210 (a) (10) (B)); the Federal Insurance Contribu- 
tions Act (Sec. 3121 (b) (10) (B)); and the Federal Unemployment Tax Act 
isec. 3306 (ec) (10)). 

(b) If such service is not to be exempt altogether, certainly it seems -plain 
that such school industries should at least retain the benefit of individual evalua- 
tion and consideration presently afforded by the administrative discretion vested 
in the Administrator under the present provisions of section 14 of the Fair Labor 
Standards Act. 

The proposals of 8. 770 should not be adopted. 


Senator McNamara. National Oil Jobbers, Mr. Ellis. Is he here? 
Mr. Ellis, do you have a prepared statement ? 
Mr. Ens. Yes, sir; I have. 


Senator McNamara. You may sit down and proceed in your own 
manner, sir. 


STATEMENT OF OTIS H. ELLIS, GENERAL COUNSEL, NATIONAL OIL 
JOBBERS COUNCIL 


Mr. Etuis. Mr. Chairman, my name is Otis H. Ellis, and I am 
engaged in the general practice of law at 1001 C onnecticut Av enue, 
Washington, D. C. I appear here today on behalf of the National 
Oil Jobbers Council in my capacity as general counsel for that 
organization. 
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NATIONAL OIL JOBBERS COUNCIL MEMBERSHIP 


The National Oil Jobbers Council is a trade group composed of 


27 State and regional associations of independent jobbers and dis- 


‘ributors of petroleum products. These 27 associations, covering 33 
States, represent approximately 12,000 of the 15,000 petroleum Job- 
bers and distributors in the United States. 


INDEPENDENT JOBBER DEFINED 


Possibly some of the members of this subcommittee are not familiar 
with the functional operation of an independent jobber or distributor 
of petroleum products so for your information it might be helpful 

f | briefly define this operation. 

An oil jobber is a marketer of petroleum products primarily en- 
gaged in wholesale distribution, although some jobbers also engage 
in the operation of service stations and substantially all of them engage 
in the retail distribution of household fuel oils. 

The terms “jobber” and “distributor” are used synonymously in 
ndustry nomenclature. The word “independent” as it applies to 
a jobber means that he owns him own business and is not affihated 
with, a subsidiary of, or financially controlled or dominated by a 
major, integrated oil company. 

Independent jobbers and dealers (or peddlers) distribute approxi- 
mately 80 percent of the household burning oils consumed in this 
Nation. Jobbers and commission agents deliver to service stations 


of the country approximately 40 percent of their total gasoline sup- 
plies, and this same group distributes well over 50 percent of the 
petroleum products delivered to the farm consumers. 


JOBBER POSITION ON PENDING LEGISLATION 


On November 5, 1954, the National Oil Jobbers Council unani- 
mously adopted a resolution opposing any and all legislative pro- 
posals to amend the Fair Labor Standards Act by increasing the 
minimum wage, lowering the*maximum hours and/or broadening the 
coverage of this statute. 

Pursuant to this policy mandate, I appear before this subcommittee 
‘0 make known our opposition to all of the bills and legislative pro- 
posals now being considered which propose to broaden the so-called 
wage-hour law as to workweek, wages, or employee coverage. Instead 
of broadening the coverage as is suggested by some, the council recom- 
inends that this committee give consideration to restricting the exist- 
ing coverage by a more limited definition of the term “production of 
goods for commerce.” 


BASIS FOR JOBBER OPPOSITION 


At the time the Fair Labor Standards Act was passed in 1938, busi- 
liess and economic conditions were depressed. The act was intended 
to relieve depressed wage rates by placing a floor under wages and 
otherwise to promote employment, thereby halting the downward 
trend. The vehicle or device used for invoking this authority was the 
interstate commerce provisions in our Constitution. The employees 
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who were to be covered by the act were those who “engaged in com- 
merce or in the production of goods for commerce.” 

The principal difficulties which have arisen subsequent to the date 
of enactment are those which have come about by virtue of the liber- 
alized interpretation of the quoted language. The most elastic inter- 
pretations affecting petroleum jobbers are those applied to the phrase 
“production of goods for commerce.” 

As an example of the absurdity of these interpretations, the follow- 
ing is submitted: A petroleum jobber in the State of Texas purchases 
fuel oil from a Texas refinery which has manufactured this product 
from crude oil produced in the State of Texas. In brief, when the 
jobber receives his product, neither the product nor the raw material 
from which it was made has ever crossed a State line. 

This jobber, in turn, sells approximately 50,000 gallons of this fuel 
oil per month, during the heating season, to household fuel oil cus- 
tomers who in turn burn the fuel for heating their homes. The jobber, 
however, has one customer, a small plant employing a half dozen em- 
ployees, which engages in the manufacture of products which are 
ultimately sold in the channels of interstate commerce. 

To this small plant the jobber delivers 500 gallons of fuel oil per 
month—or slightly less than 1 percent of his total sales—such oil 
being used to heat the plant. The Department of Labor insists that 
the jobber’s driver who delivers the oil to the plant, the bookkeeper 
who handles the account, the person who orders the oil for the jobber, 
and all other employees who have anything to do with the ordering, 
delivering, or billing of this account are subject to the provisions of 
the Fair Labor Standards Act. All of this, mind you, under the 
interpretation that these employees are engaged in “production of 
goods for commerce.” 

Let us look at another example which most nearly illustrates the 
situation of the average jobber of petroleum products in the United 
States: A jobber in New York State purchases the products which 
he distributes from the Shell Oil Company. The Shell Oil Co. 
manufactured or purchased these products in Texas or Louisiana and 
transported them to their terminals, not specifically for any particular 
customer. 

The jobber is but one of many who accepts delivery at the terminal 
and, in turn, delivers the gasoline or fuel oil to service stations or 
household consumers, as the case may be, within the State of New 
York and without crossing a State line. Let us assume that he does 
not deliver 1 pint to a manufacturing plant, but that he may sell some 
oil to the owner of an office building which is occupied by tenants 
engaged in interstate commerce. 

The Department of Labor insists that the jobber’s employees who 
play a part in the ordering, delivery, or billing of this account are 
engaged in the “production of goods for commerce” and are, therefore. 
subject to all the provisions of the Fair Labor Standards Act. This 
is true even though the Interstate Commerce Commission may contend 
that the driver is not “engaged in commerce” so as to be subject to the 
jurisdiction of the Commission. 

Let us further assume that the New York jobber does not sell to 
any plants engaged in producing for interstate commerce, but his sales 
are limited to retail service stations and farmers. The Labor De- 
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partment contends that if the farmer customers are engaged in the 
production of crops which ultimately will go into channe ‘Is of inter- 
tt ite commerce, then the jobber’s employees incident to such sales are 
subject to the act even though the farmer is specifically excluded. 

It is difficulty for jobbers | to believe that the framers of our Con- 
stitution ever contemplated that the authority to regulate commerce 
would ever be strained to such an extent. Admittedly the courts 
have, in the past 20 years, liberalized the definition of “interstate 
commerce.” It appears to us that the trend of liberalization should 
not only be stopped, but that legislation should be enacted which 
placed a reasonable limitation on how far the Government and the 
courts may go in their progressive elasticity of interpretation. 

Now, what is the result as more and more jobbers are required to 
conform to the provisions of the Fair Labor Standards Act? The 
drivers of fuel oil trucks—normally seasonal employment—were 
formerly kept on the payroll year-round. During the heating season, 
they might work between 50 and 60 hours per “week for a regular 
weekly rate. 

During the remainder of the year, they were given odd jobs of little 
productivity but kept on the payroll at the same weekly rate. Now 
the trend is different. 

These jobbers who must conform to the Fair Labor Standards Act 
with their fuel oil truck drivers pay the required wages and observe 
the time and a half provisions, but when the heating season is over 
these drivers are let off and the burden of feeding them falls to the 
people charged with writing unemployment compensation checks. 

Many jobbers, as well as their attorney s, are of the opinion that 
the Department of Labor has been wrong in some of its determina- 
tions that specific jobbers were subject to the Fair Labor Standards 
Act. These jobbers, however, are not in position to finance a court 
battle necessary to overturn these determinations and are therefore 
compelled to go along with the rulings. 

The Department appears to be loaded with professional “do-gooders” 
whose sole mission in life is directed toward placing as many em- 
ployees as possible under their jurisdiction. How muce +h more govern- 
mental regulation these and many other small-business men can stand 
is no longer a matter of conjecture. The end is in sight. 

If the Federal Government continues its expansion of regulation 
and control of enterprises that are only remotely connected with inter- 
state commerce, the small-business man so subjected will rapidly 
become extinct. 


COMMENTS ON LEGISLATION PENDING 


There are several bills now before the Congress that would increase 
the minimum wage to anywhere from 90 cents an hour up to 31.2. 
an hour. In addition, two of these bills, S. 662 and S. 770 would 
materially broaden the already elastic scope and application of the 
Fair Labor Standards Act so as to inject Federal control over all petro- 
leum jobbers. 

These bills do not limit coverage of employees to those engaged in 
production of goods for interstate commerce, but instead “inject au 
new standard—“activity affecting commerce”— that is so broad and 
ambiguous in wordage that the end result would be a field day for 
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the Department of Labor. The jobbers vigorously protest this ex- 
pansion of coverage as well as the increases in minimum wages which 
are recommended. 

We also oppose the provisions in these bills which propose to amend 
section 13 of the act and delete the exemption now afforded employees 
of private carriers subject to part II (49 U.S. C. A., sec. 304) of the 
Interstate Commerce Act. 

This latter provision is of particular consequence and interest to 
the jobber members of the council. This exemption from the maxi- 
mum hours provision of the law has been interpreted to mean trans- 
portation across State lines and transportation of property within a 
State that had not “come to rest” in its interstate movement. 

In this instance the distinction between “transporation of property” 
and the “production of goods” is the basis for distinguishing the ac- 
tivities and status of an employee under the Fair Labor Standards 
Act and part II of the Interstate Commerce Act. We see no reason 
for deleting this provision of the statute. 

No one guarantees the independent petroleum jobber a minimum 
income nor does he ask for one. The jobber is willing to stand or fall 
in the arena of competition. He does not, however, relish or readily 
accept regulation by virtue of engaging in interstate commerce when 
his Senin operations are already intrastate by the definition of 
reasonable men. 

The National Oil Jobbers Council, therefore, recommends that the 
Fair Labor Standards Act be amended in such a manner as to provide 
that an employee of an employer engaged in the business of dealing 
in petroleum products as a commission merchant, factor, consignee, 
jobber, wholesaler, or distributor is exempt from the provisions of the 
act if at least 50 percent of such employer's annual dollar volume 
of sales in the course of such business is made to retail service stations, 
jocal agricultural consumers, or to customers using the product for 
heating purposes, or to all such customers, and at least 85 percent 
of such employer’s annual dollar volume of sales in the course of such 
business is made within the State in which his principal place of busi- 
ness is located. 

It is believed that such an amendment would eliminate the admin- 
istrative confusion now existing in the Department of Labor and 
would be more in keeping with the original intention of the Congress, 
which was directed toward the regulation of interstate commerce. 

I might add, with reference to that latter paragraph, Senator, that 
the wage rates of the people employed by my jobbers are now in excess 
of the minimums in the current act, the 90 cents, or the $1, for that 
matter. So it is not a question of us seeking a way out to get cheaper 
wages. The competitive situation in the labor market is such that we 
have to meet the 40 hours and the time and a half situations. 

So it is not that we are running from anything that we are not 
already confronted with. The only difference is, we are confronted 
with it because of labor competition and not because of this Federal 
regulation. 

That concludes my statement. 

Senator McNamara. I think your extra remarks answer the ques- 
tion I was going to ask you. You covered it pretty well. 

Thanks very much. I am sure the statement will be very helpful to 
the committee. 
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Mr. Exits. Thank you, sir. 

Senator McNamara. The next witness was to have been the Private 
Truck Council of America, Inc. They have asked that their statement 
be filed and made a part of the record. At this point it will be 
inserted into the record. 

(The statement is as follows :) 


STATEMENT OF PRIVATE TRUCK COUNCIL OF AMERICA, INC, 


The Private Truck Council of America, Inc., appreciates this opportunity 
to present its views on bills currently being considered by the Labor Subcom- 
mittee of the Senate Labor and Public Welfare Committee. 

The council is a national, nonprofit organization of those who own and operate 
motortrucks as an incident to their principal businesses of farming, manufac- 
turing, mining, processing, wholesaling, retailing, and servicing. The chief 
function of the council is to foster and protect the inherent right of agriculture 
and industry to carry their own goods, in their own ‘trucks, if they so desire. 
Council members are engaged in such diverse activities as processing and dis- 
tribution of meat, carbonated beverages, bakery products, ice cream, milk, beer, 
petroleum, and groceries, and laundering and dry cleaning, just to mention 
u few. 

Although many council members are no doubt interested in other provisions 
of the various bills now the subject of hearings, our testimony will be limited 
to proposals for the elimination of the exemptions in the Fair Labor Standards 
Act of (1) outside salesmen, including driver salesmen (sec. 13 (a) (1)), and 
(2) employees of motor carriers subject to part II of the Interstate Commerce 
Act (sec. 13 (b) (1)). This does not mean that council members favor all 
of the other proposed amendments to the Fair Labor Standards Act in the 
various measures before you. 

Since the council, to a considerable extent, is a cross section of American 
agriculture and industry, many of its members employ outside salesmen, includ- 
ing driver salesmen, in the distribution of their products and servicing their 
customers. 

When the Fair Labor Standards Act was enacted in 19388, Congress recognized 
that, except to a very limited extent, on a basis of sales results, the employer 
cannot control what a salesman does with his time when he is away from the 
employer’s place of business and not under personal observation and supervision, 
and it is normally to be expected that varying circumstances and conditions 
will require substantial variation in hours as between different salesmen and 
different days, weeks, or seasons. 

The outside salesman, including the driver salesman, must adjust himself to 
these conditions; they will not adjust themselves to his convenience or a pre- 
conceived and firm schedule of hours. They include availability of and waiting 
for customers, weather and traffic conditions, holidays, seasonal changes in 
customer demand or acceptance, special products or sales campaigns, competi- 
tion from other salesmen, and many other variables. 

Flexibility in the salesmen’s hours is essential to distribution of the goods 
sold and to adequate service to the customer and consumer. Yet the self-interest 
of the salesman will preclude unnecessarily long hours, since he is paid for 
sales results rather than for time away from the employer’s place of business. 

The elimination of this exemption would place an irreparable hardship on 
the sales efforts and distribution of products throughout the United States. 
The factors that persuaded Congress in 1938 to exempt outside salesmen, includ- 
ing driver salesmen, from the Fair Labor Standards Act, are as dominant today 
as at that time. 

To be more specific, an outside salesman has such responsibilities as: 

(1) Building goodwill for his employer. He is frequently the only contact 
the latter has with his customers. 

(2) Seeing that his product is properly displayed. If his product requires a 
particular type of container he must sell the container, watch its location and 
see that it is adequately stocked with merchandise. 

(3) If the product requires atmospheric control, the salessman must educate 
his customers as to this important feature. 

(4) He must talk to customers about the importance of advertising, and must 


see that sales promotional material is properly used as a means of furthering 
sales. 
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(5) In addition to taking care of the above responsibilities in connection with 
established customers, the salesman must be engaged constantly in finding new 
outlets. When prospective ones are found, he must take the time to talk to them 
about handling his products and must take care of all customary details in 
getting new customers stocked and proper displays made. 

(6) The salesman is depended upon to settle complaints regarding sales, 
and the amount of time required is indefinite. It depends entirely upon the 
nature and seriousness of the situation and the number of people to be inter- 
viewed. 

(7) The number of hours required for an outside salesman to cover his 
territory depend upon numerous factors over which he has no control, as he must 
take care of his customers regardless of the time involved. A few such factors 
are these: The time required with each retailer varies greatly, according to 
whether or not the store is full of customers or whether other people are wait- 
ing to see the retailer. Salesmen must have sufficient time to talk over with 
the storekeeper his needs and to get his interest in property merchandising the 
product. If other people are ahead of him the salesman must await his turn, 
which makes the time required to do the job vary greatly. There is wide 
difference in the volume of business due to varying weather conditions and to 
unusual occasions. <A very hot spell or an impromptu baseball game, or picnic, 
might create an unusual opportunity for sales on a salesman’s route and require 
extra stock. It might even require an extra trip to the plant for additional 
goods. These situations often develop in a few hours and cannot be anticipated. 

Briefly, an outside salesman sells, promotes sales, displays goods, arranges 
point of sale advertising, introduces goods to customer, secures new customers or 
outlets; is carefully selected, as a salesman; is carefully trained, as a salesman: 
is usually paid a commission on his sales; is given an exclusive territory; and 
builds a group of customers through salesmanship. 

The Fair Labor Standards Act was not the first occasion for the consideration of 
the problem of outside salesmen. After thorough consideration, outside sales- 
men were exempt from the hours provision of the NRA Codes of Fair Com- 
petition. 

There is no valid reason for eliminating, from section 13 (a) (1) of the 
Fair Labor Standards Act, the exemption of outside salesmen, including driver 
salesmen, and every reason for allowing it to remain in its present form, 

We respectfully submit that its elimination would not only be a grave dis- 
service to the public interest, but would be a disservice to the salesmen, many 
of whom for all intents and purposes are in business for themselves. To a large 
extent the relationship of these salesmen to the companies they represent is a 
partnership rather than a relationship of employer and employee. 

We respectfully urge that drivers, drivers’ helpers, loaders, and mechanics, 
whose maximum hours of service are now regulated by the Interstate Commerce 
Commission, continue to be exempt from the overtime pay requirements of the 
Fair Labor Standards Act as provided in section 13 (b) (1). 

When Congress passed the Motor Carrier Act of 19385, the ICC was given 
authority to control the working hours of motor carrier employees engaged in 
interstate commerce, including those of private truck operators, in the interest 
of safety. 

The council believes the retention of the present overtime exemption for 
motor carrier employees is consistent with the realities of motor truck operation. 
There is no need for any change in the present exemption in the absence of any 
compelling reasons therefor, which have not been shown. Any change in the 
presently accepted exemption for motor carrier and private truck owner em- 
ployees would completely upset a practicable and workable situation—clarified 
only after a long period of uncertainty and litigation. To remove the exemption 
would bring back the confusion and uncertainty heretofore existing and give 
rise to further litigation. 


Senator McNamara. The Associated Retail Bakers of America, Mr. 
Quinlan. 
You may proceed in your own manner. 
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STATEMENT OF WILLIAM A. QUINLAN, GENERAL COUNSEL, 
ASSOCIATED RETAIL BAKERS OF AMERICA 


Mr. Quintan. My name is William A. Quinlan, and I am appear- 
ing here as general counsel for the Retail Bakers of America. We 
want to thank you, Senator, for giving us the opportunity of appear- 
ing before this committee. 

Senator McNamara. We want to thank you, sir, for appearing here. 
We know what you w ill have to say will be of interest to the committee. 

Mr. Quintan. The Associated Retail Bakers of America is the na- 
tional, nonprofit trade association of retail bakers, who produce 
bakery products for sale across their counters directly to the con- 
sumer. The membership consists of approximately 1,600 individual 
proprietors or firms who are direct members and 3,000 who are 
ffiliated through some 45 regional, State, and local associations. 

They own and operate the neighborhood retail bakeries, with which 
the members of the committee are familiar, selling breads, cakes, pies, 
cookies, sweet rolls and coffeecakes, pastries, and other baked foods 
which they make daily. 

Most of them have just 1 store, with the bakeshop at the rear 
of the store producing the highly perishable—and we submit, delicious 
and nutritious—products to be brought out to the shelves and show- 
cases for display and sale, although many of them sooner or later 
have 2 or more stores. 

Especially in view of the proposal, in the bills S. 662 and S. 770, 
the Lehman and Murray bills, to delete clause (4) of section 13 (a) 
of the Fair Labor Standards Act, which exempts neighborhood retail 
bakeries, candy shops, ice cream stores, tailor shops, and other local 
retail establishments that make or process all or part of what they 
sell, we respectively reemphasize the need for and the merit of that 
exemption. 

The American Retail Federation, with which our association, 
\RBA, is affiliated, appeared here on May 2 through its president, 
Rowland Jones, Jr., and restated the overall reasons for the exemp- 
tion of retail and service establishments provided in clauses (2), (3), 
and (4) of section 13 (a). We wish to explain more particularly 
the importance of clause (4). 

That part of the exemption, like various changes in clauses (2) and 
(3), was enacted in 1949 (Fair Labor Standards Amendments of 1949 
(Public Law 393, 81st Cong., ch. 736, 1st sess.) ) to counteract pre- 
vious interpretations that had toa large extent defeated the original 
intent to exclude local retail and service establishments from the 
Federal act. 

The Administrator, for example, had ruled that— 
an establishment which is engaged in manufacturing operations is not a retail 
establishment even though the goods which it manufactures are distributed at 
retail. Thus, for example, a custom tailor engaged in manufacturing clothes 
to order would be engaged in manufacturing operations and would not operate a 
retail establishment. (From the then version of Wage and Hour Division In- 
terpretative Bulletin No. 6, par. 17; see also Gustafson v. Fred Wolferman, Ine. 
(D. C. Mo., 1947), 13 Labor Cases par. 64133; Grant v. Bergdoff Goodman Com- 
pany (C, A. 2, 1949), 16 Labor Cases par. 64935, as to candy kitchens, etc.) 


In other words, a neighborhood tailor shop. 
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Similarly, the local neighborhood retail bakery would not be a re- 
tail establishment, within the meaning of the act, because it baked its 
‘akes, or the c: indy shop because it made its chocolate creams, the ice 

cream parlor because it mixed and froze its ice creams, or, carried to 
logical conclusions, the butcher because he made a sausage, or the 
restaurateur because he broiled it. 

That was typical of many interpretations which had stretched the 
act to unreasonable extremes and which caused a complete reexamina- 
tion and reform by Congress in 1949. 

One of the amendments enacted to restore the original intent of 
Congress was the present provision in section 13 (a) exempting— 
(4) any employee employed by an establishment which qualifies as an exempt 
retail establishment under clause (2) of this subsection and is recognized as a 
retail establishment in the particular industry notwithstanding that such estab- 
lishment makes or processes at the retail establishment the goods that it sells: 
Provided, That more than 85 percent of such establishment’s annual dollar 
volume of sales of goods so made or processed is made within the State in which 
the establishment is located. 

That is the amendment which reaffirmed the exemption of retail 
bakeries and other local retail establishments that make or process all 
or some of their wares, and is the provision we urge you to preserve, 
despite new proposals that it be dropped or cur tailed. 

Even as it now stands, this is very strictly limited (see H. Rept. No. 
1453, 8ist Cong., Ist sess. (conference report to accompany H. R. 
5856), pp. 26-27), I believe unduly so. To eliminate it, or to curtail 
it further, w wad be to discriminate further against such establish- 
ments, and, at least in the case of retail bakeries, to cause grave dis- 
ruption and damage to business and employment. 

They like most other retail and service establishments, are inherently 
local and intrastate, and by nature a concern of State and local gov- 
ernments, rather than the Federal Government. 

It is unusual, and generally happenstance, when they become in- 
volved at all in interstate commerce and therefore in the general cov- 
erage of the act. Usually they buy and receive their ingredients and 
other supplies from local, intrastate supply houses or jobbers, and the 
purchases and receipts are in intrastate commerce, so they do not be- 
come involved with the act from that standpoint. But they may on 
occasion buy something from an out-of-State seller, or receive some- 
thing from an out-of-State shipper. 

Or their intrastate supplier may specially order something for them, 
or even order something in anticips ition of their individual needs (the 
scope of interstate commerce is being overextended), and they may, 
Ww ithout wanting or intending to do so, and perhaps only temporarily, 
have brought under the act some of their employees who have had 
something to do with ordering or receiving such materials. 

Or, at the other side of the business, although it is essentially across- 
the-counter and therefore local and intrastate, is a retail bakery, for 
example to become subject to the act if it mails a fruitcake out of the 
State for a customer, or has a wedding cake delivered across the river 
from its bakery in Kansas City, Mo., to its customer’s home in Kansas 
City, Kans. ? 

I would like to interject there, Mr. Chairman, I have here with Mr. 
Charles Schupp of Schupp’s Bakery i in Washington who is the vice 
president of the association. Mr. Schupp suggested I should use the 
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District of Columbia as an example closer to home, too. His bakery 
happens to be right near the District line, and he may on occasion have 
a product delivered only a block away to the recreation hall of one of 
the churches, perhaps, at Chevy Chase Circle. 

I would lke to particularize, also, with reference to the recom- 
mendations by the Secretary of Labor that this exemption be modified 
~o as to deny the exemption to any local or retail or service business 
that has an establishment in more than one State. 

We do not think that is a sound basis of distinction, and again, as 
an example close to home, we might have a retail baker with two stores 
that happen to be just within the District line, fairly close together. 
Ile would be covered if he happened to have 1 store across Western 
Avenue in the new shopping center there and 1 just south, all in the 

same neighborhood really. So we do not think that is a good proposal. 

A purpose of the exemption of the local retail and service estab- 
lishments was to preserve the act from the absurdities of such inci- 
dental involvements, in interstate commerce, of what are essentially 
intrastate business. It obtains as forcibly in respect to retail estab- 
lishments which make what they sell as in respect to those which do 
not. To remove the exemption, in whole or in part, could open a 
hornets’ nest of federally created and never-intended liabilities in 
neighborhood businesses. 

The exemption from recordkeeping is important to the retail baker. 
Ife usually is his own general manager, and shop foreman, and acts as 
one of his own bakers. Usually his wife is the head salesclerk in the 
tore at the front. 

Usually, he has an outside accountant come in to keep his books and 
prepare his tax returns, and he himself has no clerical staff, except 
that he or his wife or one of the shop or store employees may, part time, 
use a typewriter for inescapable correspondence or reports, each of 
which, 1 can personally testify, is a burden to one who, from early 
times and because of the demands of today’s retail bakery customers 
as well, is more artisan than clerk. 

These retail bakeries, moreover, are handcraft shops, employing 
skilled craftsmen at high wages. By the nature of the business, the 
members of the committee will recall from personal observation, they 
make and sell a great and changing variety of highly perishably prod- 
ucts, requiring small-scale, highly skilled handwork, with many 
changeovers and waiting periods, i in contrast with any routine, inten- 
sive, mass-production operation, 

As was recognized in the NRA code of fair competition for the 
bakery industry, these retail-handeraft shops accordingly have 
longer straight-time workweeks. The exemption provided in section 
13 (a) (4) of the act. therefore, has great practical import: ince be- 
cause of the statutory maximum 40- hour straight-time workweek, 
although that is not the only consideration in calling for the exemp- 
tion. The high straight-time wage rates prevailing in retail bakeries 
recognize both the c raftsmanship ‘of the retail bakeshop employee and 
the longer regular workweek required in his handicraft work, to 
produce the produc ts characteristic of retail bakeries and responsive 
to consumer demand—the products the consumer wants, fresh when 
she wants them. 

The retail and service establishment exemption, as restored in the 
1949 amendments, has been a vital and realistic factor in the work- 
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ability of the Federal act. To upset that exemption, as to clause (4) 
or otherwise, would be to invite another emergency to succeed the 
portal-to-portal and overtime-on-overtime emergencies that already 
have occurred under this some Federal Fair Labor Standards Act. 

In conclusion, we respectfully submit a comment concerning an- 
other proposal which has been made for amendment of the act and 
which appears in both S. 662 and S. 770—that is, the proposal to 
extend the general coverage of the act to activities which substan- 
tially affect interstate commerce. 

Even though the present express exemption of local retail and serv- 
ice establishments be continued, we submit that that proposal as to 
general coverage is inappropriate to this type of legislation. 

The National Labor Relations Act exhausts the constitutional 
power of Congress under the commerce clause by applying itself to 
businesses substantially affecting interstate commerce—an indefinite 
standard that could be finally settled only by lawsuits in most cases 

That may be more reasonable under that statute, where usually the 
result of controversy is an order merely to stop what one is doing, 
although even there the National Labor Relations Board itself has had 
to exempt essentially local businesses as a matter 
policy. 

The Fair Labor Standards Act, which can create ruinous bak-wage 
liabilities, must have a more definite basis of coverage. If the general 
coverage of the Fair Labor Standards Act were to be extended to 
all businesses substantially affecting interstate commerce, hundreds of 
thousands of local businesses would be left in doubt, to be settled only 
by individual litigation. 

We respectfully submit that the affecting-commerce basis is inappro- 
priate for purposes of a statute like the Fair Labor Standards Act 
and, in any event, that the exemption provided in section 15 (a) (4) 
should be preserved. 

That concludes my statement, Mr. Chairman, on behalf of the Asso- 
ciated Retail Bakers of America, as to their position in this matter. 

Thank you very much. 

Senator McNamara. Thanks very much. I am sure that your 
statement is quite complete and very helpful to the committee because 


your business does have some peculiarities which are recognizable 


at a glance. Thanks for coming. 


The National Association of Ice Industries, Mr. Jobe. 
down and proceed in your own manner. 


of enforcement 


You may sit 


STATEMENT OF WILLIAM T. JOBE, GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF ICE INDUSTRIES 





Mr. Jose. Mr. Chairman, my name is William T. Jobe. I am gen- 
eral counsel of the National Association of Ice Industries, the only 
accredited, national, nonprofit and voluntary organization represent- 
ing the interests of the ice industry. 

In appearing before you this afternoon I do so in behalf of : approxi- 
mately 1,500 ice companies that are members of our national associa- 
tion. These companies are scattered throughout each of the 48 States. 
These 1,500 companies are responsible for the production and distri- 
bution of approximately 70 percent of the ice sold in the United 
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States. They represent a total capital investment in excess of half a 
billion dollars and provide the livelihood for more than 150,000 
persons each year. 1 mention these few statistics in order that you 
may know for whom I am speaking. 

The ice business is one of the oldest businesses in America. Col 
lectively, it is a group of small, privately owned and _ privately 
operated plants or establishments doing business in practically every 
city, town, and urban community in the country. Like most every 
other industry, we have some large companies that operate in several 
locations and in more than one State. By far the greater percentage 
of the industry’s properties, however, are small, individually owned 
and operated. 

The ice business is strictly a local business. It has always been 
recognized as a part and parcel of the local community. The very 
nature and perishability of ice are such as to render it impracticable 
and impossible to transport it long distances. It must be used 
consumed relatively close to the point of production. 

So, in the brief time allotted me this afternoon, I wish to try and 
impress upon you the fact that I am talking about a business that is 
predominantly and traditionally local in character and one that is 
entitled to every exemptive relief now afforded it by the wage-hour 
law. Although some of our members own and operate multiple 
establishments, each and evet ‘y one is a separate and distinct operation 
built primarily to serve and supply the ice requirements of the 
area immediately adjacent to its particular location. 

The ice industry is vitally concerned over the proposed wage-hour 
legislation now being considered by your subcommittee. First of 
all, it is the belief and contention of the ice industry that no necessity 
exists in our present economy for the Federal Government to place 
any floor under wages through a legislative decree. ,Previous wit- 
nesses have brought to your attention the principal reasons that moti- 
vated the framers of the Fair Labor Standards Act, as originally 
enacted in 1938 

I wish to reiterate them, however, because they are both brief and 
pertinent. The proponents of this law agreed at that time, and perhaps 
rightly, that it was needed to remove alleged sweatshop conditions 
prevalent in this country and to spread employment throughout the 
Nation. We submit that neither of these conditions prevail today. 
If this be true, and we sincerely believe it is, the wage-hour law, as 
originally enacted and as last amended in 1949, has outlived its 
usefulness. 

Secondly, with employment currently at an all-time high and the 
gross national product so high that countermeasures are constantly 
being considered to prevent inflation, it is our view that any further 
increase in the minimum wage or any broadening of coverage of the 
existing wage-hour law is totally unnecessary. Any further expan- 
sion of coverage through the elimination of one or more of the present 
exemptions of the act appears to us solely as an effort to gain more 
control over business and to increase the cost of government, both 
of which are contrary to avowed administration policy. 

The ice industry constantly faces additional problems—some of 
which are peculiar, others that are common to other industries, but 
none of which the wage-hour law seeks to ameliorate. To the con- 
trary, it intensifies most of them. 
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Permit me, if you will, to remind you that the ice business is ex- 
tremely seasonal. It is principally a hot-weather or summertime busi- 
ness. Over 50 percent of the total annual production of ice is pro- 
duced and distributed within 90 days of the peak summer. Because 
of this, there is a tremendous amount of overtime required to produce 
our product during this short period. 

As the summer’s peak demand for ice passes, there is a gradual 
dropping off of the business until, during winter months, a great 
many plants are shut down almost completely to permit the necessary 
maintenance and repair work to be done. This seasonal fluctuation 
in the demand for ice produces difficult manpower problems for ice- 
company management. 

In order to prevent entering the ensuring ice season without experi- 
enced help, ice companies must retain most of their employees even 
though the load factors of their plants have dropped and despite the 
fact there is not enough work to keep the employees busy for a full 
40-hour workweek. 

During the winter or off-peak months, for example, thousands of 
our employees work less than the statutory 40 hours per week. In- 
deed, many work as little as 20 hours. Yet, they continue to receive 
their regular weekly or monthly earnings just the same. 

Coupled with these conditions is the fact that our industry is facing 
intensified competitive forces that create the inescapable necessity 
that the bulk of its business must be gotten during the peak of 
summer, as I heretofore mentioned; hence tremendous amounts of 
overtime that our employees are perfectly willing and happy to put 
in, realizing that easier workloads will be theirs during off-peak peri- 
ods. The economic conditions of our industry have and are con- 
tinuing to undergo substantial readjustments. Any further expan- 
sion of control by the various proposals before this subcommittee will 
produce additional hardships. 

The ice industry furnishes much employment for unskilled labor. 
Moreover, it provides employment opportunities for high-school and 
college students who otherwise have difficulty finding a job just for 
the summer. Faced with a high minimum wage plus overtime, how- 
ever, ice-plant owners must of necessity adjust their operations so as 
to curtail employment rather than spread it. Thus, the proponents 
of the measures now before you are destined to defeat the very purposes 
for which this law is intended. 

In recognition of these prablems and conditions within our in- 
dustry, and because we were able to show the totally unrealistic 
approach the Wage-Hour Division had taken toward them in the 
administration of the act, Congress in 1949 adopted an amendment 
designed to afford some exemptive relief. This exemption is con- 
tained in section 13 (a) of the act and is known as the “Retail manu- 
facturing” exemption. Specifically, it is section 13 (a) (4) of the 
present act and provides, in brief, that any employee employed by 
an establishment which qualifies as an exempt retail establishment is 
exempt notwithstanding the fact the ahellidheona employing him 


makes or processes at the establishment the product it sells, provided 
certain criteria are met. 

I might point out to you, Mr. Chairman, that an ice plant is a 
great deal similar to a local bakery. We make the ice in the back 
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of the room—the tank room—and we bring it out on the platform 
and sell it as a retail operation. 

Many ice plants meet the necessary requirements for this exemption. 
We strongly urge you to preserve it. To remove it would create 
additional and serious haadahive on hundreds of ice plants that are 
purely local and principally intrastate in character, as I have already 
described. ‘Today scores of our smaller plants are refusing to supply 
occasional requests for ice to railroads and to transport trucks be- 
cane they cannot afford to encumber themselves with the requirements 
of the wage-hour law. 

The amounts of sporadic business they would get, although suffi- 
cient to bring them under coverage, would not be substantial enough 
to justify their assuming the responsibilities, plus the liabilities, of 
the act. Thus the strong arm of the Federal Government has by 
means of this law caused them to forego the enjoyment of this addi- 
tional business to which they are entitled and has blocked the render- 
ing of a service which customers are anxious to purchase. To us this 
is unfair and inequitable. 

Lastly, may we reemphasize the problem of the large amounts of 
overtime inherent in the ice business during the three peak summer 
months. This overtime must be paid for at the rate of one and one- 
half times the regular rate, not the statutory minimum rate. Any 
change in a company’s wage schedule such as now proposed necessi- 
tates the readjustments and, more particularly, the continued pres- 
ervation of the traditional wage differentials characteristic in any 
Lusiness employing two or more employees. 


Working conditions, living costs, customs, habits of poe and 


scores of other factors governing employment vary widely in differ- 
ent sections of our country. A minimum rate in a highly industrial- 
ized city or area might of necessity have to be 2 or 3 times as high as 
the prevailing minimum in another. 

By the same token, what might prove entirely adequate in one 
market area in order to provide a decent and comfortable living could 
very well be grossly inadequate in another. For example, the wage- 
earning schedules in New Jersey, Michigan, or California are certainly 
higher than those of Arkansas, Georgia, or Texas. Why then should 
the proponents of the proposed legislation now before your sub- 
committee expect Congress to be willing to accept their judgment and 
recommendation as to what a minimum wage, set by law, on a nation- 
wide basis, should be? This is a matter that should be left entirely 
to the individual States to determine. 

Although the Federal Government has the constitutional right and 
vuthority to establish and supervise the control of interstate com- 
inerce, we contend that an arbitrary determination by Congress as to 
what an employer must pay his employees, how many hours he may 
work them irrespective of the latters’ willingness, is inimical to the 
‘undamental precepts on which our great country was founded. 

There are no substandard wages Seine paid employees in the ice 
industry today. Our companies must compete in the open labor 
market for their workers. It would seem to us that the time has 
arrived in this country to give business and those who have ventured 
their capital to establish the commercial and industrial enterprises 
of our Nation a break. 
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One small measure by which this can be done would be to have the 
wage-hour law stand just as it is. Moreover, it appears incongruous 
to us that on the one hand we proclaim loud and long the virtues of 
free enterprise in this country while on the other hand certain of our 
seople and our labor leaders seek to further hamstring industry and 
aketes by legislative measures at the Federal level, repugnant to 
this philosophy. They are proposing a Federal law predicated on 
the use of a monetary test or the fact that a company operates on a 
multi-State basis. This, in our judgment, is entirely wrong. 

We therefore respectfully ask you to weigh carefully the issues 
before you. On behalf of the ice industry, the industry that I rep- 
resent, I urge you to make no changes in the present wage-hour law. 
If you so determine, we believe your decision will be oratefully ac- 
cepted and championed by every forward looking and unbiased citizen 
of this country. 

Senator McNamara. Thanks very much. That is a very complete 
statement. We appreciate your coming. We are sure that the com- 
mittee will give every consideration to the viewpoints you have 
expressed. 

Mr. Jose. Thank you very much, Mr. Chairman. 

Senator McNamara. That seems to complete our list for today. 
The subcommittee this afternoon has completed 10 hearings devoted 
to testimony from employer witnesses opposing increases in the mini- 
mum wage and/or expansion of coverage under the Fair Labor Stand- 
ards Act. 

Tomorrow the subcommittee will meet at 10 a. m., in the Senate 
District Committee room, J—38, in the Capitol to hear witnesses from 
the clothing manufacturing industry who favor a higher minimum 
wage. 

In addition, we will hear from two trade associations who were 
unable to appear earlier to oppose a higher minimum or expanded 
coverage, and whom we are happy to accommodate tomorrow morning. 

The subcommittee has received a number of statements from employ- 
ers to be printed in the record in lieu of oral testimony. These will 
be printed at this point in the record. 

(The statements referred to follow :) 


PROBLEMS OF THE CALIFORNIA AND ARIZONA CritTRUS GROWERS IN RELATION TO 
PrRoposED AMENDMENTS TO THE Farr LABor STANDARDS Act OF 1938 SUBMITTED 
By AGRICULTURAL PRODUCERS LABOR COMMITTEE, LOS ANGELES, CALIF, 


The Agricultural Producers Labor Committee (hereinafter called APLC) 
is a nonprofit agricultural cooperative, organized under the laws of California, 
for the purpose of representing numerous citrus growers and cooperative non- 
profit citrus packing associations throughout California and Arizona. The mem- 
bership of the packing associations consists of the citrus grove owners whose 
fruits they harvest and pack. 

None of the associations either ship or market citrus fruits. Their operations 
are confined to harvesting, washing, grading and packing oranges and lemons 
for the member growers. The member growers receive the net return from the 
sales price to the shipper or marketing concern, after deducting the packing 
associations’ expenses for harvesting, washing, grading, and packing the fruit. 
Therefore, APLC is primarily concerned with an adequate net return to the 
citrus farmer or grove owner. 

On behalf of its many members and the hundreds of citrus growers whom it 
represents through the many cooperatives, APLC presents herein its total opposi- 
tion to the proposed amendments to the Fair Labor Standards Act of 1938. In 
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particular, we oppose the proposed wage increase from 75 cents to 90 cents per 
hour, and elimination or modification of any of the following exemptions: 
Section 13 (a) (6): Total exemption for farm or grove work; 
Section 18 (a) (10): The “area of production” exemption 
handling or packing fresh fruits and vegetables ; 
Section 7 (b) (3): The 14-week partial exemption covering employees in the 
fresh fruit and vegetable industry ; and 
Section 7 (c): The 14-week total exemption covering employees in the fresh 
fruit and vegetable industry. 


for employees 


THE PROPOSED WAGE INCREASE 


The employees in the citrus packing houses are subject to the Federal minimum 
wage law. Therefore, the proposed increase from 75 cents to 90 cents per hour is 
a matter of extreme concern to the member growers. 

The 15 cent differential could easily be the determining factor in not only 
forcing innumerable individual growers out of the industry, but in forcing an 
exceeding large segment of citrus producing land out of production permanently. 
Such a result would be detrimental to the consuming public because of increased 
citrus prices caused by reduced supply, and loss of jobs to hundreds of citrus 
packinghouse workers. 

The likelihood of such results is very real because of several factors peculiar 
to the citrus industry in California. A major portion of the California crop is 
sold on the eastern markct. The freight charge for cross-country shipment de- 
tracts substantially from the return otherwise available to the grower. Tie 
prices are highly competitive and constantly changing in the eastern market. 
Under such circumstances a very substantial portion of the California growers 
have for years been operating on a highly marginal basis. This has been true 
to such an extent in recent years that literally hundreds of groves have been 
eliminated in favor of more advantageous use of the land. Rising costs resulting 
from a wage increase such as that proposed is certain to speed the process of 


elimination of agricultural production of a commodity vital to the consuming 
public. 


A second diversionary result is also certain to flow from such increasing labor 


costs. Rather than suffer a nominal return or an actual loss on the processing 
of fresh fruit, the average and below average grower will be forced to keep his 
fruit out of fresh fruit channels and divert it to juice plants for processing into 
frozen citrus juices. Five percent or less of the employees required in a citrus 
packinghouse can process the same quantity of fruit in a juice plant. 
both the consuming public and the employees are the losers. 
leave the grower no choice in the matter. 


Here again 
The increased costs 


THE 7 (B) (3) AND 7 (C) EXEMPTIONS 


The Congress in including the*7 (b) (3) and the 7 (c) exemptions in the orig- 
inal act did so because of the recognized necessity of prompt and immediate 
harvesting and processing of perishable commodities. 
basic reason has not changed and will not change. 

Perhaps 90 percent or more of the season’s crop of citrus fruit is handled 
during the 14-week exempt periods. Such quantities could not be handled on 
the basis of a 40-hour week because the spoilage would be prohibitive. 

When the fruit reaches the proper state of maturity, it must be harvested and 
processed, and quickly. The time for harvesting varies from year to year de- 
pending on the climatic conditions for the year and their effect upon the maturity 
of the fruit. If the fruit is picked too soon, its flavor and quality are adversely 
affected. If it is harvested too late, much spoilage is incurred by reason of 
bruises on ripe fruit fallen from the trees. Once the fruit has been harvested, 
it must be rapidly processed. Slight delay, especially in the warm California 
climate, means quick spoilage. 

Therefore, harvesting and processing require long hours of work during a 
relatively short period of time. Congress has recognized this necessity in pro- 
viding for the 14-week exemptions. The loss of such exemptions would mean 
that the growers would be required to pay time and one-half the base rate of pay 
for the greater part of the employment involved in processing the fruit. Such 


rates would be prohibitive, and would seriously jeopardize the continued existence 
of citrus fresh fruit industry. 


We all know that this 
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The burden of such increased costs would be imposed entirely upon the grower. 
Neither the facilities nor the labor supply are adequate to handle a crop on the 
basis of a 40-hour week. 

In view of the present economic status of the grower, the elimination of the 
exemptions is certain to cause industry diversions by (1) converting the land 
for use other than the production of citrus; and (2) diverting the citrus from 
fresh fruit to fruit juice channels. Such a change would be to the detriment of 
both the consuming public and the packinghouse employee. 


THE 15 (A) (6) EXEMPTION 


The Congress has recognized that on-the-farm laborers should be exempt from 
minimum wage laws. Extensive hearings have been held on the subject. The 
reasons for the exemptions were sound at the inception of such laws, and are 
no less sound today. 

To eliminate the agricultural exemption, is to attempt to place the farm 
worker in the same regulated category as the factory or industrial worker. This 
the contrasting conditions will not permit. The diverse conditions of the two 
types of workers are many, including the following: (1) Regularity of period of 
employment versus irregularity; (2) regularity of hours of employment versus 
irregularity ; (3) cash versus diverse mediums of pay; (4) practical versus im- 
practical means of time and record keeping; (5) labor cost assumed by farmer 
versus consumer; (6) family employees versus regular employees; (7) minors 
and elderly employees versus regular employees; and (8) current financial means. 

The industrial worker is usually employed regularly 40 hours a week plus 
overtime. This continues throughout the year except in the case of seasonal 
industries or unusual stoppages. The worker knows he has a job to do and the 
employer knows there is work to be done. This is not so, however, with the 
farmworker. Several months of the year he cannot work because of inclement 
weather. Several more months of the year there is no work because it is 
neither time to plant, cultivate, prune, or harvest. There may be odd jobs for 
the owner or for one employee, but not for employees as a whole. There may 
be chores which take 1 hour, more or less, each day for 1 man throughout the 
year. Housing and feeding may be part of the compensation. If a minimum 
wage is ordered for the 1 or more hours of work, should not the housing and 
feeding charges be adjusted accordingly? Work may be interrupted for an hour 
or a day because of inclement weather. Must the farmer pay a minimum hourly 
wage for all such nonproductive time? 

We submit that the average farmer cannot bear such financial burdens. In 
the face of such minimum wage and overtime pay laws, the average farmer will 
be compelled to do as much as he can through the efforts of himself and his family 
(assuming they are exempt from such wage laws), and allow the remainder of 
the l:ud to remain unproductive. Such a condition would contribute to decreased 
supply and higher costs to the consuming public, and considerably less farm 
employment. 

The irregularity and uncertainty of the hours of farmwork make timekeeping 
a sreat burden on the average farmer. He does not usually have sufficient 
earnings or capital to employ payroll personnel or facilities. He cannot ordi- 
narily do both the farmwork and the bookwork, too. Workers may start or stop 
at different hours for their own convenience or for various other reasons. Such 
permissible variations often result in greater worker efficiency and frequently 
in 2 more stable labor supply. But the payroll recordkeeping on such employ- 
ment under a minimum wage and overtime pay law would be a full-time job for 
a clerk on even a small farm operation. The average farmer cannot withstand 
such additional financial burdens and is likely to be forced entirely out of 
farming. 

The minimum wage would preclude the farmer from utilizing the services of 
persons not physically capable of doing the work of the experienced and quali- 
fied employee. For example, there is light work which can be done by an elderly 
person at a leisurely pace. Both the farmer and the elderly or handicapped 
benefit from such employment. But the farmer could not bear the expense of 
such half-productive labor under a minimum-wage law. Similarly, there are 
many light, outdoor jobs which inexperienced minors can perform in connection 
with farmwork—especially in harvesting certain crops. This type of labor would 
not be sufficiently efficient and productive to warrant use under a minimum-wage 
law. The discontinuing of such employment would result in unemployment for 
many youths of school age. 
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The average farmer, who operates on a marginal return even when disregard- 
ing a labor charge for his own services (which usually constitutes the bulk of the 
labor), cannot withstand the additional financial burdens which would result from 
additional labor expense plus added bookkeeping or payroll expense, 

The Agricultural Producers Labor Committee deeply appreciates this oppor- 
tunity to present the views of the orange and lemon growers to the subcommittee 


on the effect of the proposed amendments to the Fair Labor Standards Act of 
1938. 


STATEMENT ON BEHALF OF THE AMERICAN BAKERS ASSOCIATION ON DRIVER 
SALESMEN EXEMPTION UNDER F alr LABOR STANDARDS ACT 


This statement is made on behalf of the American Bakers Association, the 
national trade organization of the baking industry. The membership of the 
association incluaes more than 900 individual companies, operating approxi- 
mately 1,400 plants. These vary from the small single plant company with 25 
to 30 employees to multiplant companies with large production units in several 
cities. 

ihe baking industry is the second largest food-processing industry in the 
country. Its products are bread, cake, pies, cookies, and biscuits, among others. 
The industry is essentially local in nature. Its products, to a very large extent 
are perishable, and after production in the various plants, are immediately 
distributed in the local marketing area. 

In this statement, we wish to direct our comments to the proposals in various 
bills now before this committee which would, among other things, eliminate 
the exemption for “outside salesmen” as presently provided for under section 
13 (a) (1) of the Fair Labor Standards Act. We are, of course, interested 
in other amendments which have been proposed such as the one to expand the 
act’s coverage by making it apply to operations “affecting” interstate com- 
merce. We are opposed to such extension, but since other witnesses have 
adequately discussed the reasons for not so extending the ceverage, we shall 
confine our comments to the exemption for “outside salesmen.” 

The baking industry has approximately 100,000 driver salesmen who would 
be affected should this exemption be eliminated. This exemption was inserted 
in the act at the time of its original passage, because Congress then recognized 
that the nature of the work of outside salesmen was sufficiently different from 
production workers and other categories covered by the act to justify their 
exemption. At the time of the hearings on the Fair Labor Standards Act of 
1938, the American Bakers Association presented its views to the Senate 
and House Labor Committees setting forth the basic reasons why this particular 
exemption was necessary and logical. 

The conditions of outside salesmen’s work have not changed materially since 
that time, except that their earnings are considerably higher now than they 
were then. Bakery outside salesmen are in the same category as any other 
kind of outside salesman in that he sells products away from the place where 
they are manufactured. He is assigned a territory in which to make sales 

id receives a colimission on his sales. iis ea nings are determined by 
the degree of ability, imagination, effort, and time he puts into his work. 
From the time he leaves the plant until he returns, he is ecmpletely on his 
own to do all the things that a successful salesman should do to promote the 
sale of his products. He has no fixed operating schedule: his sales and re- 
lations with his customers depend essentially on their convenience, not his. 
He must adjust his time to the customers’ buying hours. Like any other sales- 
Inan, be eannot be under a time-clock regulation because the buyer, his cus- 
tomer, in effect, determines the hours the salesman must follow. It is obviously 
impracticable to subject the outside salesman to any fixed number of hours, 
because continual and substantial variation in hours is inherent in the nature 
of merchandising and distribution of bakery products. 

Me must be alert to changes in outlets in the area he serves and to sell his 
products to new outlets. More than every today he is competing with other 
foods for a part of the customers’ food dollar. He must be alert and keen 
to see that he sells enough of his products to get his fair share of that dollar. 
lie displays his products in t e stores: arranges point-of-sale advertising to 
promote sales to the consumer; he introduces new products to the dealer; he 
necessarily seeks more outlets in his territory. Outside salesinen are carefully 
selected and carefully trained as salesmen. 
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It seems apparent that one who is engaged in such sales endeavors cannot and 
should not be controlled by regulated hours. The hourless day is the history 
of successful salesmanship. 

In recognition of the part his own efforts play in the sale of his products, the 
outside salesman. receives a commission on sales, which means that his income 
will rise or fall in accordance with the time and effort he devotes to selling his 
products. In the baking industry various commission arrangements for outside 
salesmen are used. In the wholesale segment, a common arrangement is a base 
amount plus a commission over a specific volume with a weekly minimum. The 
house-to-house segment of the baking industry is paid, for the most part, entirely 
on a commission basis. I think it safe to say that the average weekly income 
of bakery outside salesmen is in excess-of $100. Many earn far above that 
amount. Again, it should be emphasized that the amount such salesmen earn 
over and above the contractual weekly minimum is dependent entirely on the 
time and effort which the salesman exerts to promote the sale of his products. 

It follows that any restrictions placed on his hours of operation will necessarily 
eurtail and reduce his earnings. This would assuredly happen if the exemption 
for outside salesmen from the application of sections 6 and 7 of the Fair Labor 
Standards Act as presently provided for under section 13 (a) (1) is eliminated. 
Additionally, elimination of this exemption would impose severe hardship and 
administrative difficulties on the employer. It would reduce the effectiveness of 
his sales organization by restricting their hours and produce morale problems 
by curtailing their income. It would be impossible, effectively, to control the 
activities of such persons when away from the plants, and their incentive to 
improve their earnings would be eliminated. 

All of these reasons for such an exemption were recognized and understood by 
the Congress when it passed the original Fair Labor Standards Act. As pointed 
out earlier, the method of operation of outside salesmen is essentially the same 
today as it was in 1938, when the law was first enacted. Therefore, the exemption 
should be retained. 

We urge this committee, therefore, to retain the exemption of outside salesmen 
as it now exists in section 13 (a) (1) of the Act. 

By JoserH M. Creep, 
Counsel, American Bakers Association. 





STATEMENT OF HAROLD K. HOWE, MANAGER, THE AMERICAN INSTITUTE OF 
LAUNDERING 


The American Institute of Laundering is the national trade association of 
the power-laundry industry, which, according to the August 1954 Bureau of the 
Census latest Annual Service Trade Report, showed 6,206 such establishments 
in the United States in 1953. The members of the institute represent approxi- 
mately 85 percent of the dollar volume of all power-laundry sales in this country. 
In appraising the Fair Labor Standards Act and its application to laundries, it 
is vital that the committee understand the nature of the power-laundry industry. 


LAUNDRIES DIFFER FROM USUAL CONCEPT OF INDUSTRY IN COMMERCE 


The two basic differences of the laundry industry as compared with the general 
conception of industry in commerce are: 

First, laundries are essentially local in character and competition between 
members of the laundry industry is confined to local trading areas. 

Second, laundries do not sell goods and do not inject goods into the stream 
of interstate commerce. Laundries sell services. Laundries perform services on 
property which already belongs to their customers. 

These two basic characteristics of the laundry industry have many ramifica- 
tions of which the committee should be aware. 


LAUNDRIES GENERALLY SMALL BUSINESS 


Being local commercial enterprises competing with each other only in local 
trading areas rather than selling goods nationwide, laundries generally are small 
businesses. The average power laundry represents a capital investment of only 
approximately $100,000, with annual sales of about $128,650, and having only 
some 50 to 60 employees. Generally, these establishments are either sole pro- 
prietorship, partnership, or family management operations, whether or not 
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ncorporated. Of course, the institute membership comprises laundry establish- 
ments both larger and smaller than the above average. 


LAU NDRIES COMPETE ONLY LOCALLY 


This committee has heard much about competition within industries from 
plants located in New England as compared with plants operated in the Southern 
States or between certain industrial plants operating in metropolitan New York 
with similar plants operated in Puerto Rico. Laundries in Boston, Mass., do not 
compete with laundries in Atlanta, Ga. As a matter of fact, laundries in the 
New England city of Boston do not even compete with laundries in the New 
Kngland city of Hartford, Conn. Even more narrowly, laundries in Elizabeth, 
N. J., do net compete with laundries in Atlantic City, N. J. Similar com- 
parisons can be pointed out for any State from which the committee members 
are elected or for any State in the Union. 


PRINCIPAL COMPETITION OF LAUNDRY IS ITS OWN CUSTOMERS 


The principal competition of the laundries is the housewife; the laundries’ 
best customer is their principal competition. Laundry service is one of the 
very few industry services which can readily be provided by the industry's 
customers to themselves. Again let us emphasize laundries do not sell goods 
or food or rent rooms or provide professional, banking, or other business or 
technical service; laundries sell services which can be readily provided by their 
own customers. 


LAUNDRIES HAVE HIGH PERCENTAGE OF LABOR COSTS 


This brings us to a significant difference between laundry establishments and 
most other commercial enterprises. The principal item of cost in supplying 
luundry service is wages and salaries. The American Institute of Laundering 
annually conducts cost surveys among its members to determine average operat- 
ing cost percentages in relation to the sales dollar. This is made possible be- 
cause of the adoption by a substantial proportion of the industry of the uniform 
classification of accounts recommended by the national accounting council for 
the textile maintenance industries. Average operating cost percentages pub- 
lished by the institute for 1953 and preliminary reports for 1954 show that the 
average percentage of payroll and related costs in the laundry industry were: 
In 1953, 62.78 percent of the sales dollar ; in 1954, 64.53 percent of the sales dollar. 

As a matter of information, from these same reports the average operating 
profit before Federal income taxes for the past 5 years is 4.04 percent of sales 


EFFECTS OF STATUTORY INCREASES IN WAGE RATES 


Alongside of these characteristias of the laundry industry are a few other facts 
of life which our industry has learned inexorably follow statutory increases in 
wige rates. 

First, any increase in the Federal minimum-wage rate, whether applicable to 
our industry or not, tends to encourage laundry workers to seek wage increases 
whether unionized or not. 

Second, any increase authorized by Congress sets the pattern of any new wage 
demands, that is, an increase from 75 to 90 cents an hour is 15 cents an hour. 
This means that all workers whether below 75 cents or $0 cents or above at $1, 
SL.25, or $1.50 an hour have been encouraged to seek an increase of 15 cents an 
hour. ; 

Third, any increase in the rate of the lowest paid worker requires a corre- 
sponding rate increase all the way up the ladder of wage levels in order to pre 
serve historic wage differentials and corresponding adjustments in salaried 
workers’ pay. 

Fourth, an increase in the Federal minimum wage in other industries in any 
local labor market tends to raise the market level of wages in that local area for 
all plants even though they may be exempt from Federal law 

Fifth, if some laundry plants are required by law to pay t’ e Federal statutory 
minimum rate, this establishes the pattern of minimum rates for all plants in 
that local trading area for all practical purposes. This is particularly true where 
laundry plants in a given local trading area are unionized and bargain collec 
tively as a unit. 


62569 Pt. 2—55——39 
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With the above facts in mind we ask the committee to consider the effect of 
an increase of 15 cents an hour in the average laundry plant’s labor costs. 
Attached hereto is a photograph of a chart showing the effects of various mini- 
mum rates on the wage scale of a well run profitable plant, not in the Deep 
South, but within reasonable distance from the Capital. The plant with its 
present rates not up to 75-cent minimum is providing employment, needed service 
to the public, and making a 5.19-percent profit before Federal taxes. Taking 
this same pay period and applying a 75-cent-an-hour minimum rate with a 15 
cent-an-hour increase for all rates presently above 75 cents an hour, this plant 
now finds itself in a loss position of 1.51 percent of sales. The similar applica 
tion of a 90-cent minimum rate and 15-cent increases in hourly rates presently 
above 90 cents places this plant in an almost irreparable loss position of 7.41 
percent of sales. 


LAUNDRY COST INCREASES MUST BE PASSED ON TO CUSTOMERS 


The laundry industry is not one that lends itself to increased automation. 
Consequently, increased labor costs cannot be generally absorbed by the laundry 
industry and must be largely passed on to the customer, the housewife, who 
simply will not continue to send her soiled clothes to commercial laundries 
when prices are increased. It is a historic fact that increases in prices have 
meant reduced poundage volume in the laundry industry. A rule of thumb 
generally used in the industry is that for every 5 cents per hour more in wages, 
prices must be increased by 3 cents. Whenever such cost increases cannot 
be absorbed by the laundry plants, it means that prices to the customer must 
he raised. If the customers won't pay the increased prices, volume drops and 
workers lose their jobs. It is precisely this type of situation that Secretary of 
Labor Mitchell undoubtedly had in mind in his letter of May 9, 1955, to Senator 
] ister Hill when he said: 

“As T emphasized in my testimony before the subcommittee, the act’s objective 
to eliminate conditions detrimental to the maintenance of the ‘minimuin standard 
of living necessary for health, efficiency, and well-being of workers’ cannot be 
achieved for low-paid workers in need of minimum-wage protection by the 
setting of a minimum rate so high as to cause substantial curtailment of employ- 
ment among them, and the policy statement in the act so recognizes. To the 
extent that the rate is increased to a level that will substantially curtail employ- 
ment and earning power of workers now protected by the 75-cent niinimum wage, 
it becomes even more difficult to give minimum-wage protection to the low- 
paid workers who do not now have it and are most in need of it, particularly in 
those industries where the lack of minimum wage had permitted the earnings 
of many workers to remain below the level of the present minimum rate.” 


HIGHER LABOR COSTS REDUCE EMPLOYMENT 


Certainly this committee recognizes the essence of minimum-wage legislation 
is that it prevents employers from doing business and creating jobs unless they 
can pay a wage rate set by legislative decree. It prevents workers from ac- 
cepting jobs unless they can find an employer willing and able to pay that rate. 
It means an increase in disemployment whenever workers in any covered activity 
cannot produce enough income to warrant the payment of the statutory mini- 
mum rate. This was emphatically pointed out by President Eisenhower in his 
Economic Report to the Congress on January 28, 1954, when he said: 

“A minimum does not protect the inadequately rewarded worked if it is too 
low. On the other hand, it may not benefit him if it is so high as to push up 
the whole scaffolding of wages and of costs of doing business, thus leading either 
to inflation of prices and the worker’s own living costs, or to elimination of 
the less efficient employees and workers. Yet the ability of the employer to 
absorb a high minimum wage is limited. Indeed, the low-pay industries of 
today are often those earning modest profits having limited opportunities to 
increase productivity and containing firms easily squeezed out of business by 
rising costs.” 


TREND IN THE POWER LAUNDRY INDUSTRY 


As would be expected in an industry made up of small units dealing directly 
with the ultimate consumer and operating in local trading areas spread far 
and wide across the land, it is difficult to secure reliable statistics as to the 
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different causes when such firms go out of business. It is a well-known fact 
in the industry, however, that in the major metropolitan areas the number of 
power laundries in operation is constantly declining. Undoubtedly this trend 
contributes largely to the fact that fewer numbers of workers are currently em- 
ployed in laundries as is evidenced by the Department of Labor, Bureau of 
Labor Statistics, Report on “Employment and Earnings,” volume 1, No. 5, dated 
November 1954. The number of employees in the laundry industry has decreased 
from August and September, 1953, to the same months in 1954, the latest figures 
available, by 9,000 to 10,000 workers. 


Number of employes in laundries 


1954 





332, 200 | 342, 800 
September 338, 300 


For purposes of illustration consider New England which has had many diffi- 

culties to overcome due to the trend of business to seek lower-wage-level areas. 
jut the laundry industry is not an industry that can pick up its equipment and 

move into a lower-cost area and still supply the needs of the New England terri- 
tory. It must remain in its local trading area and if statutes force an uneco- 
nomic situation on the industry, they have no alternative but to close up and put 
their employees out of work. The present trend in the power laundry industry 
for the closing of business enterprises is serious enough without any effort on 
the part of the Congress to augment this trend. 

While there are many reasons why businesses discontinue or are absorbed, 
quite generally they are economic reasons and increased costs are the greatest 
factor. Conditions vary too greatly throughout the country in an industry such 
as ours to make any sort of national minimum wage statute economically sound 
or equitable either to employer or workers. This is a matter that should be 
left to the States to decide. 

While numerous bills have been introduced in both the Senate and House in 
this session of Congress, we would like to draw the subcommittee’s particular 
attention to the effects on the power laundry industry of the administration’s 
recent proposals to amend the Fair Labor Standards Act. 


THE ADMINISTRATION’S PROPOSAL 


On April 14, 1955, the Secretary of Labor, James P. Mitchell, testified before 
the Labor Subcommittee of the Senate Labor and Public Welfare Committee. At 
that time the Secretary proposed an increase in the Federal statutory minimum 
wage under the Fair Labor Standards Act from 75 to 90 cents per hour. He also 
proposed that Congress consider increasing the coverage of the act and suggested 
tht multistate enterprises such as interstate department stores, variety stores, 
and grocery chains, nationwide motion picture theater chains, interstate hotel 
systems, and loan companies be hrought under the coverage of the act as well as 
other businesses which engage to a major extent in commerce or in the produc- 
tion of goods for commerce. These rather mild suggestions were later followed 
by submission to the subcommittee by the Secretary of three specific proposals for 
amendatory language for sections 13, 3, and 3 (M) of the act. 


EFFECTS ON LAUNDRIES OF ENACTMENT OF SECRETARY MITCHELL’S PROPOSED AMEND- 
MENTS TO THE FAIR LABOR STANDARDS ACT 


1. These proposals, if enacted, would subject laundries to more extensive wage 
and overtime requirements than they have ever at any time heretofore been 
subject—including under the terms of the original act. 

2. The implications of the Secretary’s proposals are extraordinarily extensive. 
While the precise extent of their applicability to essentially local business is 
impossible to determine and will take years of court decisions to define, it is 
quite clear that they are at least equivalent to the “affecting commerce” coverage 
of the National Labor Relations Act, under which the Supreme Court has held all 
business activities except de minius (i. e., very trifling businesses) to be subject 
to Federal regulations. Under the Secretary’s proposals few if any laundries 
will be exempt from the minimum wage requirements of the act. 
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3. If enacted, the application of the Secretary’s proposals would be virtually 
impossible for laundryowners. Existing exemption tests are retained but new 
tests are added for the determination of minimum wage applicability. Existing 
coverage tests (for individual employees) are retained but new coverage tests 
(on an employer basis) are added. The result would be a morass of incompre- 
hensible standards required to be understood by the laundryowner in order to 
determine the status of his legal obligation under the act. 

4. The amendatory language proposals are far in excess of those personally 
advanced by the Secretary before the Senate Labor Subcommittee. They would 
have a serious impact on the laundry and dry-cleaning industry concerning 
which the Secretary made no specific mention. Moreover, the materials on 
coverage and exemption under the Fair Labor Standards Act submitted to the 
subcommittee by the Department of Labor dated May 13, 1955, gave no indica- 


> =e 


tion that changes in the present laundry establishment exempiton were to be 
considered. 


Specifically the Secretary's amendatory language proposals would 

5. Eliminate the present minimum-wage exemption in section 13 (a) (3) of 
rhe act for all laundering and cleaning establishments. Laundries would have 
two exemptions with different yardsticks to use in determining whether or not 
they were exempt from certain provisions of the act. 

(a) Laundries would have to meet the qualifications of the existing ex- 
emption in section 18 (a) (8) which are based on analyses of sales volume 
to be exempt from the minimum wage and overtime provisions of the act; 
but they would lose their exemption from the Federal minimum-wage require- 
ment if they fell within the scope of the new coverage proposed by the 
Secretary. 

6. Employees of laundries who are engaged in a presently exempt local “re- 
tailing capacity” (such as sales and packaging clerks at laundries and in “will 
call” stores, etc.) would no longer be exempt from the minimum wage and 
overtime requirements of the act and would become subject to both requirements 
if the establishment falls within the scope of the Secretary’s new coverage 
proposals. 

7. The minimum-wage requirements of the act would become applicable to all 
employees (except executive, administrative, and professional employees and 
outside salesmen) of every laundry within the scope of the new coverage 
proposals. 

(a) Currently the coverage of the act is on an individual occupation basis 
while the new proposals would extend coverage on an entire establishment 
basis and thus bring all employees of establishments covered under the act. 

&. Extend the coverage of the act to many laundries presently outside of 
coverage. Not only would all of the present provisions of coverage in the act 
be retained, but the Secretary's proposals would extend the coverage of the act to: 

(a) All employees of any business which is part of an “interstate enter- 
prise” as far as the minimum wage is concerned; and 

(b) All employees employed in any business “which is engaged to a major 
extent in commerce or in the production of goods for commerce.” 


NEW DEFINITIONS 


1. “Interstate enterprises” means “any enterprise in which business estub- 
lishments under common ownership or financial control are operated in more 
than one State”. 

(a) This language is extremely vague and confusing. There is no indi- 
‘ation of the meaning of “common ownership or financial control.” The 
degree or percentage of required control is not specified and the control 
concepts are not even limited in application to establishments in the same 
industry. Thus, an entirely local laundry enterprise could lose its exemption 
from the minimum wage if the owner operated a farm as a business in 
another State, or an automobile agency, or a frozen custard stand, or a linen 
supply or diaper service or dry-cleaning shop in another State. Inasmuch 
as the Wage and Hour Division has préviously ruled that “pick-up and 
delivery” or “will-call” stores are separate establishments, it is obvious that 
a local laundry with such a store across State lines would be an “interstate 
enterprise”. 

(b) As to “financial control’, it is possible that banks, equipment manu- 
facturers, or other classes of creditors might exercise some degree of finan- 
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cial control over totally unrelated enterprises in separate States and thus 
bring entirely local laundry establishments under coverage of the Act. 

2. The “major extent” test quoted above is defined to embrace any “business, 
establishment, or enterprise’, whose activities “in commerce or in the produe- 
tion of goods for commerce” account for the greater part (as measured by dollar 
volumes “during its preceding fiscal year’) of a laundry’s— 

(a) Gross annual revenue.—Laundry sales in the Federal category would 
include not only deliveries to out-of-State customers but also sales to in- 
State customers who are themselves engaged in interstate commerce. 

(b) Total annual expenditures.—This appears to include not only annual 
expenditures for purposes of supplies (e. g. detergents, packaging mate- 
rial, linens, wiping cloths, etc.) but also all other “expenditures” such as for 
payroll, equipment, etc. Purchases from suppliers within the State do not 
lose their interstate character by reason of being bought from an in-State 
supplier if they in fact originated outside the State. 

(c) Such revenue and expenditures combined.—If coverage is achieved 
under either (@) or (b) above, the new “combination” test is meaningless, 
so also if coverage is not achieved by either (a) or (0). For the whole is 
merely the sum of its parts. 

In conclusion, we urge the subcommittee to consider most seriously the impact 
of increased labor costs on industries such as ours and reject any further statu- 
tory increase in the Federal minimum wage at this time and also to remember 
the local character of our business and the fact that we do not sell goods in com- 
merce but only perform services on property already owned by our customers, 
which service can readily be provided by the customer herself. 

In the light of all these facts it is imperative that the exemption for estab- 
lishments engaged in the laundering or cleaning of clothing and fabrics as spelled 
out in detail in section 13 (a) (3) of the Fair Labor Standards Act be maintained 
intact. We respectfully urge that no amendment to the act increasing coverage 
or changing exemptions be adopted which would invalidate any part of the pres- 
ent exemption in section 13 (a) (3). 


STATEMENT OF MR. CRANSTON WILLIAMS, SECRETARY OF THE AMERICAN NEWSPAPER 
PUBLISHERS ASSOCIATION 


Bill S. 770 seeks to change the exemptions now provided in the law for news- 
paperboys engaged in the delivery of newspapers to consumers by providing that 
section 6 (minimum wage), section 7 (maximum hours), and section 12 (child 
labor) would apply only to those employees engaged in the delivery of news- 
papers to consumers at their residences. Under bill S. 770, newspaperboys, 
whether independent contractors or not, under 16 years of age, who deliver 
newspapers outside of school hours, in other than the school district where the 
hoy lives, would be subject to the provisions of the wage-hour law. 

Newspaperboys spend from 1 to not more than 3 hours each day outside of 
school hours delivering newspapers. They operate on the little-merchant or in- 
dependent-contractor plan, and are not paid a wage by newspapers. They build 
up their business, buy their papers at wholesale, sell them at retail, and accept 
all credit risks. Their earnings are the difference between what they pay and 
what they get for the papers they sell. 

The independent-contractor plan has proven satisfactory for the newspaperboy. 
It offers him a chance to earn money, buy clothes, pay off school expenses, have 
spending money, and in some cases help support his family. 

A newspaperboy learns early the ways of business and to accept responsibility. 
Many an outstanding and successful businessman of today is proud that he had 
his start as a newspaperboy and learned early how to deal with people. 

You will agree, I am sure, in these days when juvenile delinquency is causing 
such grave concern that the boys who work a couple of hours each day outside of 
school hours learn the lessons of self-respect, responsibility, thrift, and the value 
of an honest dollar. Much juvenile delinquency is laid at the door of too much 
idle time and too little responsible occupation. 

Newspaperboys have been acclaimed for being clean-cut youngsters willing to 
work and earn their own pocket money. They have proven their right to 
citizenship by their active participation in community affairs. Only recently 
they drew national attention by their wholehearted support in helping the 
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Crusade for Freedom. The United States Government honored these boys a few 
years ago by issuing a newspaperboy postage stamp. 

It would be deplorable if these youngsters were deprived of their natural 
heritage. Therefore, I urge retention of the present exemption for newspaperboys 
as now written in the law. 

Take away this right of free enterprise from these youngsters and you are 
faced with. the responsibility of telling over 500,000 newspaperboys in America, 
aut an age when they should be directed and advised on how to become enterprising 
young businessmen and gcod citizens, that they have been deprived of their 
rights to become small-business men, dependent upon their industry for many 
of the benefits which accrue to them from their newspaperboy experience. , 


May 10, 1955. 
Hon. Paunt H. Dove.as, 


United States Senate, Washington, D. C. 


My Dear SENATOR Doveias: On behalf of the American Life Convention and 
the Life Insurance Association of America, which together represent companies 
that underwrite over 98 percent of the life insurance in force in the United States, 
we are writing to express our opposition to S. 770 insofar as it would amend 
section 13 (a) (1) of the Fair Labor Standards Act to eliminate the outside 
salesman exemption. We note that of the various bills being considered by the 
subcommittee this is the only one containing such a proposal. 

The basis of our objection is that to bring life-insurance agents within the 
wage-and-hour requirements of the act, which presumably would follow from 
S. 770, would be wholly unworkable for the following reasons: 

(1) It would be impossible for insurance companies to ascertain the number 
of hours worked by their agents. These persons spend practically all of their 
time in the field, very little in the office. They determine for themselves the 
hours they work, and whether they will work at night or only during the day. 
Some days they may work long hours, other days short hours, usually depend- 
ing on the convenience of their clients. Thus the companies could neither obtain 
knowledge nor maintain records of hours worked. 

(2) It would likewise be impossible to determine what constitutes an hour 
of work. The production of a life-insurance agent depends not alone on the 
time spent in actual sales efforts, but to a large extent on contacts developed 
through civic, club, and social activities. To decide which of these activities 
should be classified as work, or the number of hours spent on such activities, 
would present an insurmountable problem. 

(3) In addition to not knowing, the companies cannot control the number of 
hours worked by an agent in any particular week. Some weeks an agent may 
work many hours, others only a few, depending on the vicissitudes of his busi- 
ness. He alone controls his time and the number of prospects he will call on. 
The company is concerned only with the volume of business he produces. And, 
of course, participation in social and civie affairs, which may be as productive 
us any other efforts, is completely beyond company control. 

(4) It would also be impossible to relate pay to hours worked. Most agents 
are paid on a commission rather than a salary basis. Commissions are custom- 
arily received when a case is closed, which may be many days or weeks after 
the major part of the work was done. Thus there is no correlation between 
the hours worked and the commissions received in any one week. Additional 
complications arise from renewal commissions, usually paid on the anniversary 
dates of policies and continuing for varying lengths of time. In many instances 
renewals are automatic, in others some work is necessary. There is no way 
in which these commissions can be related to the amount of work performed either 
at the time of renewal or retroactively to the time of initial sale. 

The outside salesman exemption was placed in the original statute after full 
consideration and for very practical reasons. So far as we have been able to 
determine, no specific grounds have been asserted in the current hearings for 
removal of this exemption. The life-insurance agents are represented by the 
National Association of Life Underwriters, and to our knowledge neither that 
nor any other organization has ever requested their inclusion under the statute. 
We respectfully submit that no such revision should be made without thorough 
consideration of the impracticability of attempting to apply the act to particular 
classes of outside salesmen such as life-insurance agents and perhaps others, and 
we feel certain that any such consideration would lead to the conclusion that 
blanket elimination of the exemption is wholly unjustified. 
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We are not at this time requesting an opportunity to appear in this matter, 


but we would appreciate your incorporating this letter in the printed record of 
the hearings. 


Very truly yours, 
AMERICAN LIFE CONVENTION, 
CLARIS ADAMS, 
Erecutive Vice President and General Counsel. 
LIFE INSURANCE ASSOCIATION OF AMERICA, 
EuGENE M. Tuorf, General Counsel. 





FLormaA STATE AGC CoUNCIL, 
THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Palm Beach, Fla. 
To SUBCOMMITTEE ON LABOR AND PUBLIC WELFARE AND SUBCOMMITTEE ON ROADS, 
United States Senate, Washington, D. C.: 


This organization is an agency of integration of the views and efforts of nine 
local chapters of the Associated General Contractors of America, located through- 
out the State of Florida. Members consist of general contractors, subcontractors, 
building-material dealers, and other types of business related to the construction 
industry of this State. 

We regret the inability to have a representative from Florida appear personally 
to testify, and trust that the committee will receive the following statement as a 
matter of record, with relation to various bills being considered at this time. 

Concerning the proposed issues to amend the wage-and-hour law and to broaden 
the coverage of the minimum-wage law, representatives of our national associa- 
tion are, we understand, to appear to testify and this Florida organization en- 
dorses wholly the views which will be expressed by such representatives. 

Concerning S. 1269, this membership is unanimous in its belief that these 
changes represent but still another encroachment of Government into private 
business and in the end result will bring about greater unrest and cost to con- 
struction. Ultimately, this cost must be borne by the public and customers whom 
these member business firms serve. 

Regarding S. 1285, the same factor of higher construction costs prevails, added 
to which is the fact that the proposed amendments incorporated in this bill 
will grossly increase the inequities presently being suffered by contractors under 
the existing statute. Experience has shown the contractor that (a) too fre 
quently certain elements are prone to “use” the Labor Department through this 
statute, for bargaining advantages, (b) the jurisdiction and interpretation of 
the statute is so nebulous that few if any contractors can feel any assurance 
that they are complying with the law, (c) the complexities and extent of this 
statute, more so if amended by S. 1285, along with the Federal and State and 
local statutes, have so added to the problems of doing business that many con- 
tractors and others of the construction business of the State of Florida must 
devote a major amount of time to reading, reporting, and administering the 
requisites of these laws. Indeed, in the State of Florida conditions have reached 
the point that there are no less than nine distinct State and Federal agencies 
which have life or death power over the contractor’s business, exacting penalties 
which too frequently are the result of misleading or ambiguous or complex 
statutes. 

In summation, we most strongly urge your opposition to S. 1269 and S. 1285, 
and in addition, your serious consideration of the testimony of the repre- 
sentatives from our national association. 


WILLIAM P. Borsp, Jr., Council Secretary. 



























APRIL 12, 1955. 


STATEMENT OF CALIFORNIA GRAPE AND TREE FRUIT LEAGUE 








I, Harold Angier, general manager of California Grape and Tree Fruit League, 
717 Market Street, San Francisco, Calif., respectfully submit the following testi- 
mony regarding proposed legislation to amend the Fair Labor Standards Act. 
The California Grape and Tree Fruit League is a nonprofit industry service 
organization whose grower and shipper members produce, harvest, pack, and 
ship, approximately 85 percent of all the California fresh deciduous tree fruits, 
berries, and grapes shipped to market in interstate and foreign commerce. 
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The average annual volume of California fresh deciduous tree fruits, berries, 
ind grapes moved in interstate and foreign commerce is over 750,000 tons, 55 
percent of which is marketed in the territory east of the Mississippi River. 

At the present time, this important California industry is faced with what is 
commonly called the cost-price squeeze. The high cost of labor, material, and 
transportation is responsible. Consumers are resisting the prices being asked 
for fresh fruit, with the result that the volume sold is declining due to a shift 
in consumer purchases to competitive items. 

This industry is opposed to increasing the minimum wage from 75 cents per 
hour to 90 cents per hour at this time, but not because of the effect that increasing 
the minimum would have on the basic rate paid by subject employers. A survey 

ade by this league shows that, with few exceptions, the subject employers are 
now paying a basic rate well above the present 75-cent-per-hour minimum, The 
principal concern is with the effect that increasing the legal minimum will have 
on the differentials in the wage scale already well above the minimum. Raising 
the minimum from 75 to 90 cents per hour is certain to result in a demand for 
similar increases in rates presently above a 90-foot minimum. This is the area 
with which this industry is gravely concerned. 

Now to other proposals pending which would vitally affect the economic welfare 
of this industry: 

Elimination of the total 14-week exemption from overtime payment, section 
7 (ce), Would compel overtime pay at time and one-half on all subject employers 
operating fresh fruit packinghouses. The hours worked in packing highly perish- 
able fresh fruits are not governed by the choice of the employer, by rather by 
Nature, whjch controls the volume that must be packed at any given time. The 
fruit must be harvested and packed and placed under refrigeration when it is 
at the proper stage of ripening. Any delay causes serious loss. Neither the 
facilities nor trained labor is available to take care of peak periods: therefore, 
overtime is compulsory in order to have the crop during that period. This indus 
try believes that Congress recognized the justification for this exemption, and 
intended it for the specific purpose for which it is used. 

Elimination of the partial 14-week exemption from overtime payment, section 
7 (b) (3), would compel overtime pay at time and one-half after 8 hours a day, 
and 40 hours a workweek, by all subject employers in the industry. This would 
greatly increase operating costs during the harvesting season and create a 
serious labor supply problem. It is not practical to employ a second shift in the 
fresh fruit packing industry. 

It is to be noted that this exemption is applicable to the fresh fruit and vege- 
table packing industry (a seasonal industry). While the 7 (c) exemption is 
applicable to employers engaged in the first processing of, or in canning or pack- 
ing, perishable or seasonal fresh fruits or vegetables, the 7 (b) (3) partial ex- 
emption covers seasonal operations not necessarily directly related to packing. 
hut again performed by necessity rather than choice. This industry believes 
Congress intended this exemption for the specific purpose for which it is used, 
but limited it to 12 hours a day or 56 hours in any workweek because of the 
ability of the industry to exercise some degree of control over the number of 
hours worked where packing, and operation directly incident thereto, are not 
involved. 

Loss of either exemption would be an injustice which would impose on growers 
substantially increased costs which they cannot presently afford, for although 
the packer or shipper performs the work, he charges the grower’s account. 

Elimination of the area-of-production from the minimum wage and overtime 

provisions of the act would extend the principle of overtime into the rural pro- 
ducing areas, where commercial packers and shippers compete with the farmer 
for workers. It would create an intolerable situation as well as materially in- 
creased costs. Neither the labor supply nor the facilities are adequate to control 
the overtime at the height of the harvest season, and the growers would be 
forced to nay the bill. 
_ Our industry sincerely believes that the definition of the area of production 
is impractical and unreasonable as defined by the Administrator of the Wage 
Hour Division. Congress should spell out its intentions with regard to the area 
of production exemption and not leave it to the Adminisrtator, who, in this in- 
stance, has used his authority to set up an impractical definition of a rural com- 
munity. The area of production exemption must be retained and defined in a 
practical manner. 

Finally, this industry is opposed to elimination of the agricultural exemption, 
section 13 (a) (6). California fruitgrowers are now paying farm wages as high, 
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or higher than any of their competitors in other States. In fact, we know of 
no instances where they are not paying at least a minimum of 75 cents per hour 
None,however, pay overtime for work after 8 hours a day or 40 hors per week 
Under present economic conditions, great hardship will result if agriculture 
is made subject to the Fair Labor Standards Act. The survey made by this 
league shows that if agricultural labor was subject to the act, the cost of labo) 
for growing and harvesting Califorina fresh deciduous tree fruits, berries, an: 
grapes would be increased at least 15 percent. This is more than the grower has 
left after expenses, and would be certain to bankrupt thousands of California 
growers. 


STATEMENT OF ALVIN E. Ottver, ASSISTANT EXECUTIVE VICE PRESIDENT, GRAI 
AND FEED DEALERS NATIONAL ASSOCIATION 


The Grain and Feed Dealers National Association, by authorization of its 
mmebership to, and direction of its officers, opposes any extension of coverage of 
the minimum wage and maximum hours provisions of the Fair Labor Standards 
Act of 1938, as amended, that would increase or tend to weaken the exemptions 
now procvided in section 13 of the act for employees of retail feed stores and 
establishments, and for employees of country grain elevators. 

The Grain and Feed Dealers National Association is a nationwide organization 
formed in 1896. It has about 1,100 direct member firms, and with it are affiliated 
55 State and regional grain and feed trade associations, representing many thou- 
sands of small-business firms in virtually every part of the United States . 

This national association opposes any extension of the coverage*of the Fair 
Labor Standards Act of 1938, as amended, which would weaken or erase the 
exemptions now provided in sections 13 (a) (1), 18 (a) (2), 18 (a) (4) and 
13 (a) (10). 

Employees of our retail feed stores frequently come under the exemption pro- 
visions of 13 (a) (1), 13 (a) (2), or 183 (a) (4). The first two of these exemp 
tions are necessary because of the fact that most of this retailing is of a bona 
fide local retailing nature, most of the sales being mede to farmers. Producers 
commonly are under the strict demands of seasonal work on farms, and often they 
must haul feeds at hours convenient to other farm work. This often puts a 
demand on retail feedstores for irregular hours of deliveries. 

These retail feedstores, in large measure situated in rural areas close to the 
farms, often employ persons from or very near to farming, making these em- 
ployees a class frequentiy competitive with farm labor. 

Section 13 (a) (4) is necessary because these small feed establishments com- 
monly manufacture some or a large part of the feed they sell locally at retail. 
Present regulations of the Wage-Hour Division distinguish between these small 
retailer-mixers and the large commercial manufacturers who historically have 
been within the coverage of the act. 

The section 13 (a) (10) exemption, providing for the area of production (as 
defined by the Administrator) should also be maintained. A large percentage 
of the employees of country grain elevators are subject to the exemption of this 
section insofar as they perform the duties specified in the act. We have always 
held, and still hold, that the Administrator has too narrowly defined this ex- 
emption and that the exemption should be expanded instead of narrowed. 

Employees of country grain elevators are under unusual demands for time of 
services. Producers deliver grain to country elevators throughout the year, but 
there are seasonal peaks of delivery that require very long hours of elevator 
employees. While a 14-week seasonal exemption has been provided, it still is a 
restricted workweek that does not meet the actual conditions of grain deliveries 
from farms. These are small establishments, usually employing an averave of 
about 2 men per establishment, 1 of them being the owner or manager. There 
are days and seasons of inactivity in these elevators, and then periods of heavy 
time demands. This pressure corresponds almost exactly to the pressure of labor 
time on farms. 

We also strongly oppose the suggestion made to your committee that the cov- 
erage be extended to plants owned by persons doing business in two or more 
States. This is a proposal for rank discrimination between elevators and be- 
tween feed stores, and a threat to the competitive advantage now available to 
farmers. 

Likewise we oppose the suggestion that in an establishment where one em- 
ployee is covered by the act, all employees of the establishment should be cov- 
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ered. This again is represented by us to be unfair weakening of the purposes 
of the exemptions now provided. 


We respectfully urge that you preserve the exemptions above referred to. 


THE GRAND UNION Co., Route Division, 
East Paterson, N. J.. May 18, 1955 
Hon. PAUL H. Dov6.as, 
Chairman, Subcommittee of the Senate Committee on 
Labor and Public Welfare, Senate Office Building, 
Washington, D. C. 

DeAR SENATOR DouGLas: On April 29, your staff director, Mr. Stewart M«: 
(lure, replied to my telegram of April 26, and while my request to appear before 
your subcommittee was declined, he suggested that I file a statement of my views 
on the proposed wage-hour legislation pending before your committee. 

I am particularly opposed to the extension of coverage of the Wage and Hour 
Act to inelude outside salesmen and junior executives who have heretofore been 
exempt. Our company alone employs between S800 and 1,090) people who fal! 
within the categories described and the positions of many would be jeopardized 
if they were included in the proposed new wage-hour legislation. 

The reason for this belief is that many of our field sales personnel, by their 
own choice, do not work full days or weeks. These part-time workers whom 
today we employ with mutual benefits would necessarily be dropped in the event 
of Government control dictating minimum salaries or hourly qualifications. 
Many such workers augment other forms of income with part-time-commission 
selling and would suffffer financial harm should such avenues of additional in- 
come be removed. Further, a large segment of field supervisory personnel pres- 
ently classified as “junior executives” are under the suggested $6,000 minimum 
annual wage and, if past exemptions were removed, would come under hourly 
controls which would greatly hamper and reduce the efficiency of our super- 
Visory activities. Should this happen, a great turnover in this group would be 
inevitable and since senior executives are drawn from the ranks mentioned, both 
the employee and employer would suffer. 

After spending more than half of my lifetime in the direct-selling field, I am 
convineed that hourly controls for outside salesmen would only serve to reduce 
individual initiative and independence with a resulting loss in efficiency and 
earnings. These developments lead to turnover and, ultimately, unemployment in 
the ranks of those who have before enjoyed prosperity and security without the 
regimentation that Government control of our activities would impose. 

The above constitutes a “capsule digest” of the opinion I offer for the con- 
sideration of your committee and will appreciate its being included in the record 
of the hearings. 

Sincerely yours, r 


W. H. PREIs. 


STATEMENT OF Err A. WESTON, COUNSEL FOR IDAHO SHIPPERS ASSOCIATION, INC., 
Botske, IDAHO 


My name is Eli A. Weston, of Boise, Idaho, attorney for the Idaho Shippers 
Association, Inc., an association composed of grower shippers representing 90 
to 95 percent of all the shippers in the State of Idaho. The membership of the 
Idaho Shippers Association is composed of growers and shippers of fresh fruits 
and vegetables, including potatoes, onions, lettuce, carrots, apples, prunes, 
peaches, pears, and other fruits and vegetables. 

Geographically our members live in the southern half of Idaho with most 
of the fruit, such as prunes, peaches, apricots, etc., raised in the western and 
south central part of the State, with onions, carrots, lettuce, peas, and beans 
raised mostly in the western and south central section, and potatoes early 
variety grown in western Idaho and the later varieties grown in south central 
and eastern Idaho. 

The principal crop is, of course, potatoes, with the State of Idaho shipping 
between 50,000 and 60,000 cars per year. Because of the seasonal nature of 
the harvesting and packing of potatoes, and because of the limited labor supply 
in the State of Idaho, it is essential that the industry have exemptions from 
the strict requirements of the Fair Labor Standards Act. Appreciating this 
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necessity, schools are let out and sometimes businesses declare holidays for the 
purpose of getting the crop in, particularly in the fall where frosts and other 
dangers are imminent. 

The handling of the potato crop in Idaho varies with the different growing 
sections. In eastern Idaho the prevailing method is to purchase the crop 
from the grower on a pack-out basis. Under this method the grower, and 
sometimes the grower and the shipper together, assume the responsibility of 
harvesting the crop, placing it either in the grower’s warehouse on his farm 
or in the shipper’s warehouse in the town, with the agreement and understand- 
ing that when the potatoes are finally packed and shipped the grower will be 
paid on the basis of so much per hundred weight for No. 1's or No. 2’s, with the 
culis belonging in most instances to the grower to be disposed of as he sees fit. 

In some areas the method differs and the shipper may purchase an entire 
crop at so much per hundred weight or so much per acre. In some instances, 
but not frequent, the grower pays the shipper for the packing and handling ef 
the potatoes and ships them on his own account. In other instances, again not 
frequent, the grower packs his own potatoes in his own cellar on his farm and 
ships them on his own account. These methods of handling potatoes apply 
generally to the handling of other vegetables and to the handling of fresh 
fruits. 

The growers and shippers in Idaho now have four possible exemptions under 
the Fair Labor Standards Act: 7 (¢), 7 (b) (3), 13 (a) (10) and 8 (f). 

Section 7 (c) and 7 (b) (3), in effeet, give the handlers of fresh fruits and 
vegetables two 14-weeks exemptions, one limited to 56 hours per week and 12 
hours per day, the other one unlimited. Section 13 (a) (10), commonly referred 
to as the area-of-production exemption, exempts our members from both the 
overtime and wage provisions providing the handling and packing is within the 
“area of production” as defined by the Administrator. The Administrator’s 
present definition exempts all our employees regardless of number if they are 
handling fresh fruits and vegetables obtained in the open country or rural 
community, which means at least 1 mile distant to any town of 2,500 or more 
and that 95 percent or more of the product comes from a distance not to exceed 
15 miles. This exemption is beneficial to some of our members, but not all. 

Section 3 (f) defines exempt activities in agriculture in such a way that few, 
if any, of our members take advantage of this exemption as most of our members 
are grower-shippers and not farmers. 

In going on record against anv amendments to the Fair Labor Standards Act 
that would deprive our grower-shippers and employees in Idaho of the present 
benefits of the law, we would like to point out that our industry is having 
difficulty under the present interpretations of the law and with our limited labor 
supply, and with the perishable nature of our products, any further impediment 
would have a serious effect on our shippers. 

The potato industry in Idaho is now suffering from the severe attacks with 
other shipping areas making inroads by trying to duplicate the Idaho Russet. 
The high freight rates from our State make competition difficult in the markets. 
The difficulty of protecting the identity of the Idaho potato in the consumer 
market is Causing great concern. Further crippling effects by stricter application 
of the Fair Labor Standards Act would destroy one of [Idaho's largest sources 
of income. 

Those of us who have been close to the operation of the Fair Labor Standards 
Act feel that its original enactment was for the purpose of spreading employment 
in industry and not in agriculture. It is quite apparent that the purpose of the 
law has not been fulfilled as it has not spread employment as intended, but 
has resulted in restrictions on both industry and agriculture through the 
technical interpretations by the Administrator. Any further attempts to change 
the exemptions in the agricultural field would only open up a long line of court 
decisions and interpretations that would be costly and confusing to both industry 
and labor. It has taken years for those engaged in agriculture to determine 
where they stand under the present law and if the present exemptions are taken 
from agriculture it will be a serious blow, and of course the cost will fall on 
the grower. 

The normal rates of pay for agricultural workers, mostly farm boys, in Idaho 
range from 85 cents to $1.25 per hour with the rate of pay in most packing 
sheds under our observation averaging 85 cents to $1.25 per hour in one section 
of the State with a slightly higher rate in the other. Any restictions of our 
exemptions would automatically increase the rates to a prohibitive amount as 
the nature of the operation requires long hours during the actual harvesting and 
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packing season. If our exemptions were taken away or further restricted, the 
employer would be forced to close down as he would be unable to pay the 
proposed increased wage plus the time and one-half after 40 hours. Our 
experience has been that the working people in Idaho working in agriculture 
re satisfied with the present system giving them long hours during the actual 
operating seasons with straight time pay averaging 85 cents to $1.25. If the rate 
were changed and the employers were required to pay time and one-half, the 
employees would suffer as the employers: would have to seek more help from 
different areas or possibly use more housewives and children. If the present 
exemptions are maintained, the present minimum rate of 75 cents per hour would 
be appropriate in our State. An increase to 90 cents minimum would seriously 
affect the harvesting and packing of early potatoes and peas and we therefore 
feel the present minimum rate should be retained. 

In conclusion, I would like to state that the regulation of labor engaged in 
agricultural and semiagricultural pursuits is a difficult one, and because the 
supply is limited in the agricltural areas, any disruption of the present custom 
and practice would have definite effects upon prices to the consumer and profits 
to the grower. Congress should proceed with caution in attempting to disturb 
the farm worker or the worker handling fresh fruits and vegetables in their 
raw natural state and in the preparation of the same for market. 


STATEMENT OF FRED W. BurRROWS, EXECUTIVE VICE PRESIDENT, INTERNATIONAL 
APPLE ASSOCIATION, INC., ON AMENDMENTS TO THE F'ArR LABOR STANDARDS ACT 


This statement is submitted on behalf of the International Apple Association 
with offices at 1302 18th Street NW., Washington, D. C. The association is a 
nonprofit membership organization serving the fruit industry with emphasis on 
apples and winter pears. The membership is composed of producers, distributors 
(wholesale and retail), processors, exporters, importers, and allied industries 
Its members produce and/or distribute in excess of 50 percent of all the apples 
and winter pears produced commercially. We are grateful for this opportunity 
of presenting, for your consideration, the views of our membership on the pro- 
posed revisions of the Fair Labor Standards Act and the effect of these revisions 
on our industry and the general public. 

First, let me state our position with regard to various proposed amendments to 
the Fair Labor Standards Act: 

1. We are very much opposed to any elimination or any diminishing of the 
exemptions granted agriculture under the present law. These concern the total 
exemption for agriculture under section 13 (a) (6); the exemption covering an 
employee (in the area of production) engaged in handling, packing, stoer- 
ing, or processing of agricultural or horticultural commodities under section 
13 (a) (10): and the partial exemptions from the maximum-hour provisions of 
the law under section 7 (b) (3) (seasonal industries) and section 7 (c) (first 
processing, canning, or packing of seasonal or perishable fruits or vegetables). 

2. Although individuals employed in agriculture do not come under the mini- 
llum-wage provision of the law, we are opposed to Government fixing wage 
levels above those established by market conditions. We do not favor increase 
of minimum wage rates by legislative direction. An increase from 75 to 90 
cents per hour would increase packing and processing costs in our industry in 
many sections. Such increased costs would be a direct increase in the growers’ 
costs and competition among perishable foods being what it is, the growers stand 
little chance of being able to pass such increased costs to the ultimate consumer. 
A $1.25 per hour level would substantially increase their costs and lessen their 
profit. With the idiosyncrasies of nature with which the producers must contend, 
they must have at least a fair profit to encourage their continued production 
of food. 

3. We strongly oppose the extension of coverage of this act to food retailers. 
Such increased costs, judging from past experience. have come directly from the 
growers’ pockets. This is borne out by Federal statistics showing that increased 
costs of doing business at the wholesale and retail levels of distribution have 
reflected a smaller return to the grower. 

4. We vigorously reject any modification of section 2 (a) such as including 
the wording “or in activities affecting commerce.” Language of this type would 
extend coverage to such an extent that we submit it would curtail employment and 
earning power for those whom this act was designed to protect. 
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We respectfully recommend for your consideration : 
1. The present agricultural exemptions in sections 13 (a) (6), 13 (a) (10), 
7(b) (3), and 7 (c) be retained and that 7 (c) be expanded to cover ‘storing’ 
of fresh or perishable fruits or vegetables. In our industry storing is an integral 
part of packing and processing and to make a distinction between these activities 
is not economically feasible. An apple or pear is a living entity even after it 
is picked. To assure the consumer a good product, it is imperative that the fruit 
be moved to refrigerated storage within 24 hours after being picked. If allowed 
to remain in the orchard or on the packinghouse floor where relatively high tem- 
peratures may exist the fruit “lives” at an increased rate, and condition, appear- 
ance, and length of life are sacrificed. 

Furthermore, in recent years the apple industry has undergone terrific changes 
in packing methods. Formerly, much of the fruit was packed immediately upon 
being received from the orchard, and then stored. Today it is rushed to storage 
as tree run and with the advent of the consumer unit, much of the fruit must be 
packed out “fresh” from storage in accordance with market demands. Some of 
the employees storing the fruit today may be packing it tomorrow. In fact they 
may perform both activities in the same day and under the same roof in the 
interest of efficient operation. 

A grower owning his own storage and packinghouse and storing and packing 
his own fruit only is not concerned, for his employees are not covered by the 
act. However, there are many thousands of small- and medium-sized growers 
who have these services performed by others. They send their fruit to a com- 
hined storage and packinghouse. They must have their fruit refrigerated and 
eventually packed. The same employees work on both lines and often in the 
same day. The packinghouse employees presently are exempt from overtime pro- 
visions entirely or partially for 28 workweeks, whereas the so-called storage 
employees (they often are one and the same) must be paid time and one-half 
for hours worked over 8 in any 1 day, or a total of 40 in a workweek. 

It is impossible to carry on these activities in an 8-hour day due to the vagaries 
of weather, the inherent characteristics of the commodity, market conditions, 
transportation problems, and the consumers’ whims. Payment of overtime is 
a direct cost to the grower. To keep harmony the employer may be forced to 
pay overtime to both categories, thus further increasing the growers’ costs 
The two activities are so intermeshed that it is not sound to have one exempt 
and the other covered. Hence, we recommend “storing” be included in section 
7 (ce). 

The Congress has always been cognizant of the need for a healthy and pros- 
perous agriculture. In the past it has wisely recognized the specific and unique 
problems of agriculture and especially the fruit and vegetable industry by taking 
them into account when writing this type of legislation. It is because of these 
problems we seek retention of the present agricultural exemptions. 

It is needless for us to repeat reliable statistics offered by witnesses already 
before your committee showing the delicate position of agriculture. Suffice to 
say that farm prices and net farm income have heen decreasing, whereas farm 
wages, production and marketing expenses, and the manufactured items needed 
by the farmer have shown a substantial increase. Our particular industry has 
experienced these trends. 

Elimination or even diminishing of present exemptions would cause further 
inequities and hardships for our industry, and would be detrimental to many of 
the people the act is designed to protect. 

First, the grower would find it necessary to keep and maintain voluminous 
and intricate records. This would be time consuming, expensive, and unpro- 
ductive. Furthermore, the very nature of our industry would make such record 
keeping exceptionally complicated and confusing. How would perquisites be 
figured in minimum-wage computations? How would overtime pay he deter- 
mined where payment was for piecework in such operations as pruning, thin- 
ning, harvesting or packing (where it is done on the farm)? Such operations 
are often accomplished by a family unit and are paid as a unit. Some days a 
man might pick 100 bushels of apples in an 8-hour day whereas the next day. 
under more favorable conditions (heavier crop and larger fruit), he might 
easily pick 200 bushels. An increase of one-fourth inch in average diameter 
means 25 percent more bushels. If the man were to work longer than 8 hours 
both days, what would be his basic rate of pay to determine overtime payment? 
Also, there would be strong incentive for the man to do a very minimum to retain 
employment as he would be guaranteed a minimum hourly rate regardless 
of how rapidly or how slowly he worked. 
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Second, our industry is at the mercy of the vagaries of weather and the inher- 
ent characteristics of the commodity. We cannot control the necessity for work- 
ing over the 8-hour limit as can be done in manufacturing. 

For example, the producer is confronted with controlling scab, a fungous dis- 
ease on apples. When the foliage is wet, the spores germinate and grow. To 
prevent germination and growth the foliage and fruit must be covered with 
fungicide. This must be accomplished at least every 10 days to protect new 
-rowth and more often if it rains. It is a fight to keep the orchard covered and 
na rainy period it is a day-and-night job (we use lights). Often we must wait 
f the winds are too high and this means long hours to get the job done in a 
imited time. 

When the apple nears maturity, it may start to drop. This can be prevented 
through use of chemicals, but these must be applied at the proper time or we lose 

ur crop on the ground. This again means long hours over which we have no 
control. 

The fruit must be picked when it has reached proper maturity on the tree. 
The proper harvesting period for any one fruit or variety is relatively short, and 
this means concentrated work in a few days or weeks at the most. Mere overtime. 
If not harvested at the proper time, the fruit may be virtually worthless. Con- 
sumers are not interested in buying overripe fruit. 

Third, ours is an industry requiring substantial hand labor (much of it un- 
skilled) with comparatively low output per worker. We are not an industry 
suited to automation nor is it conceivable that we will even approach that level 
in the foreseeable future. However, we have made encouraging progress in 
mechanization and the use of power tools especially in spraying, pruning, han- 
dling and to some extent packing. We are not readily able to absorb increased 
costs that would arise from elimination or modification of the present exemp- 
tions. The payment of a minimum wage of 75 cents per hour plus overtime pay- 
ment would force many growers, packers, and processors out of business, thus 
substantially curtailing employment and earning power. 

Furthermore, our industry employs a great many people who would not be able 
to compete in the urban labor force because of physical, mental, educational, 
age, or other handicaps. If a minimum wage were imposed many of these, by 
necessity, would be dropped and become public charges. Productivity commen- 
surate with wages paid is the only economically sound basis for employment. In 
other words, labor can price itself out of the market. 

Fourth, people want fruit and want it in good condition and conveniently 
acked. This requires a substantial outlay of capital and a large work force. 
It costs money and the labor must be used efficiently. Many of our small- and 
medium-size growers find it more economical to have their apples packed and 
stored by private firms who can make efficient full-time use of equipment and 
abor by performing these services for a large number of growers. They may 
‘ven sell the fruit for the grower. In some cases the firm actually buys the 
iaked fruit. Any increased cost&S for these services are direct increases to the 
crower, and it is seldom they can be passed on to the consumer. Thus an exten- 
sion of coverage would be harmful to the small grower, who is in greatest need 
‘f the exemptions. 

urthermore, in the apple industry we produce a substantial tonnage of fruit 
uot suitable for the fresh market due to color, shape, size, or variety. This 
fruit must be processed. The consumer likes the products and convenience. The 

rocessing industry has been and is expanding. However, processed apples are 
one of the least expensive fruits, if not the least, on the market today. The con- 
sumer has shown considerable resistance to price. It is a highly competitive 
situation. If present exemptions (notably sec. 7 (b) (3),7 (c) and 13 (a) (10)) 
ire eliminated and labor costs increased, the processor will be forced to pay less 
to the grower to remain competitive. In fact the coverage, for packing and 
)rocessing, Should be broadened by a more realistic definition of area of produc- 
tion. More about this later. 

Tosum up. The cost of performing handling, packing, storing, and processing 
services by a firm other than the grower is just as much a direct cost to the grower 
ts if he had performed same himself. He has these services performed because 
it is economically sound. If he could do them more efficiently himself, he would 
io so, Any extension of coverage or elimination of exemptions that would in- 
crease the cost of these services would mean a hardship, especially on the 
smaller grower. 

Fifth, the deciduous fruit industry is unique in its inability to shift rapidly 
to Meet necessary adjustments that could be caused by a change in exemptions. 
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For example, an apple grower plants an orchard. It is 8 to 10 years before he 
even starts to break even. By that time he has a considerable investment in 
bringing those trees into bearing. He must spray, prune, cultivate, etc. Let’s 
say the present exemptions are eliminated. He may be forced to operate at a 
loss through increased costs. He is unable to shift overnight, or even in a year, 
to another crop in which he could take advantage of greater mechanization 
without losing 10 years labor and its attendant investment. The same is true 
for the grower with an established orchard. Both may lose their investment 
and savings in a very short time because the cost of doing business today is 
terrific considering the financial reward. Some growers may be forced to spend 
as high as $100 for spray materials alone for 1 acre, due to weather conditions. 
In passing we might point out our tax structure does not leave much headroom 
if practically an entire crop is lost due to freeze, etc. 

In further consideration of the present exemptions we respectfully call your 
attention to the phrase area of production in section 7 (c) and section 13 (a) (10) 
with respect to handling, packing, storing, and processing, especially as it applies 
to fruits and vegetables. The Wage and Hour Administrator has recommended 
that Congress clarify what is meant by the term area of production. 

It is our understanding that the American Farm Bureau Federation has sug- 
vested that the area of production be defined for specific agricultural or horti- 
cultural commodities or groups of commodities as consisting of counties in which 
the commodity is produced commercially and adjoining counties. We submit, 
in our opinion, such a definition is realistic, sound and would be fair to agricul- 
ture and labor. The present definition based on mileage and population is un- 
realistic, unworkable and causes competitive inequities. After all, an area of 
production is a producing area wherever located and has no relation to the popu- 
lation of the region. Today, with our improved roads, good trucks, and large, 
efficient packing and processing plants, it is inconceivable that we should restrict 
economic forces by legislation. The present definition curtails efficient opera- 
tion and expansion of production and increases the growers’ costs—especially 
smaller growers, and, conceivably, consumer's costs. 

Considering the above, we recommend (1) at least retention of the present 
agricultural exemptions and to eliminate existing inequities these exemptions 
should be broadened as suggested, and (2) we respectfully recommend retention 
of the present minimum wage of 75 cents per hour. 

We firmly believe that the country as a whole will be more economically sound 
with minimum wage legislation limited in scope and applicability. In our opin- 
ion, the forces of supply and demand and bargaining—individually and col- 
lectively—between labor and management should determine wages. 

It is only commonsense that workers and their representatives will seek to 
maintain the present wage differential between skilled and unskilled workers. 
We believe such differentials should exist, for without these skilled workers we 
would not progress. An increase in the minimum wage will only bring about a 
legislative inflation and a general increase in prices, leaving the worker where 
he is now in the economic scale. 

Furthermore, an increase in the minimum wage may conceivably injure the 
class of workers it is designed to protect. An employer can only pay an em- 
ployee a wage equal to his productivity if he is to remain in business. If Govern- 
ment forces payment of wages above the productive worth of any employee, 
his services are automatically priced out of the market. 

Accordingly, we believe an increase in the minimum wage will result in a 
general overall price increase, and especially will this be true of those com- 
modities and services the grower must buy. This can only mean a further 
reduction of net income to agriculture and particularly to producers of perish- 
ables. We cannot hold our fruits and vegetables for any length of time awaiting 
a more favorable market for they are truly perishable. We must take what is 
offered in view of supply and demand. On the other hand, our costs have in- 
creased materially since 1949. To stay in business we have been forced to use 
costly spray materials (some of them costing 5 times that of the chemical we 
were formerly using and many of them so selective in their action we are forced 
to use 2 to 4 chemicals in place of 1), heavy expensive machinery—1 sprayer 
may exceed $6,000, and elaborate packaging materials. We would have no 
complaint if we could add these increased costs to our selling price. However, 
historically such is usually not the case. 

3. We respectfully recommend retention of the present exemption of certain 
food distributors from coverage. 
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It is common knowledge that the grower receives less than half (45 percent) of 
the consumer's food dollar. Any factor leading to increased distribution costs 
can only mean a further spread between what the grower receives for his prod- 
ucts and the retail price. 

4. We respectfully recommend retention of the present language in section 
2 (a). Making the act applicabie to every employer who is engaged in any 
activity affecting commerce would afford Federal regulation of practically all 
business activity. It is so vague as to be incomprehensible. It would mean a 
lawyer’s paradise with practically each borderline case an entity unto itself 
Legislation must be clear and definite, not vague and ill-defined. 

The language as proposed would eventually lead to determination of wages 
and prices by Government fiat. The eventual impact on our economy and on our 
way of life is immeasurable. 

We appreciate the opportunity of presenting our views on the matters before 
the subcommittee. We earnestly urge retention of the present agricultural 
exemptions and sincerely request consideration be given to broadening these 
exemptions as suggested. 


STATEMENT OF MARSHALL E. Livineston Wirth REsPECT TO AMENDMENTS TO THE 
Fatr LAsor STANDARDS ACT 


My name is Marshall FE. Livingston of Newark, N. Y. I am attorney and part- 
ner in the firm of Wright & Livingston, general counsel to 15 companies which 
are engaged in manufacturing, producing, and distributing cosmetics, nursery 
stock, flat silverware, both plate and sterling, china tableware, costume jewelry, 
and other products, direct to the consumer through personal contact selling by 
independent salesmen. 

These independent salesmen are, of course, in direct competition with local 
retail establishments, whose employees are exempt under the provisions of sec- 
tion II of the Fair Labor Standards Act. The exclusion of these salesmen from 
the act has never been questioned in view of the specific exclusion in section II 
of outside salesmen. 

Regardless of policy and other considerations determinative of the exemption 
of employees of local retail establishments, or of city or traveling salesmen, the 
relationship between our companies and the independent salesmen who sell our 
products, and their manner of operating, make utterly inconsistent their coverage 
under the Fair Labor Standards Act. That act presupposes a situation where 
the employer can ascertain and control the hours worked and fix an hourly rate 
of pay, but the arrangements between our companies and these salesmen, and 
the practical surrounding situation, preclude knowledge of or control over when, 
where, and for how long the salesman works. Furthermore, the salesman re- 
ceives no wages. Whether he earns nothing or a very substantial amount for 
the work he does in a day depends entirely upon his own industry, ability, and 
other factors uncontrolled and uncontrollable by the company. 

Whatever other changes may be made with respect to coverage under the 
Fair Labor Standards Act, we believe that coverage of door-to-door salesmen, 
such as those who sell our products, would be virtually impossible to administer 
or for us to comply with. It would be, in effect, virtually a mandate that we 
abandon our way of doing business—-the distribution of our products through 
independent. door-to-door salesmen. 

We feel certain that this abandonment would not be in the public interest. 
Door-to-door selling presently offers a lucrative opportunity to persons whose 
domestic situation or physical condition precludes their obtaining a regular job. 

The salesmen of products of the companies we represent are self-employed, 
independent contractors. Thus it might well appear that because the Fair Labor 
Standards Act applies only to employees, these self-employed salespeople would 
not be affected by the outside salesperson exemption. It is to this proposition that 
1 wish to address myself specifically. 

The Social Security Act, the Unemployment Tax Act, and the Labor Rela- 
tions Act all presently define “employee” in substance as “any individual who 
under the usual common-law rules applicable in determining the employer-em- 
ployee relationship has the status of an employee.” This unanimity of definition 
in these three acts came about by reason of extended congressional consideration 
beginning in‘1947. Prior to 1947 the term “employee” had not been specifically 
defined and out of the Hearst newsboy case, V. L. R. B. v. Hearst Publications, 
Inc. (322 U. S. 111), arose the congressional definition in the Labor Relations 
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Act, and by reason of the Silk and Greyvan cases, U. S. v. Albert Silk (331 U. S. 
704), and Harison v. Greyvan Lines, Inc. (331 U. S. 704), arose the congressional 
intervention in 1948 resulting in House Joint Resolution 296, and later, in 1950, 
in H. R. 6000, or Public Law 734 (1950) (Social Security Amendments of 1950). 

The term “employee” or “employment” has never been legislative defined in 
the Fair Labor Standards Act since its inception and, by reason of the out- 
side salespersons exemption in the act itself, the status of whether or not outside 
salespersons were employees never came into question, because the act itself 
exempted all outside salespeople. 

However, the Wage and Hour Administration from time to time has been 
called on to determine who was an employee and what employment meant under 
the Fair Labor Standards Act. No definition of employee or employment is set 
forth in the statute, and the Wage and Hour Administration, following the Fair 
Labor Standards Act decision in Rutherford v. McComb (331 U. S. 722), has fol- 
lowed generally the broad economic dependency tests set forth in the now over- 
ruled decision of the Silk and Greyvan cases. 

I say “overruled” because Congress did, in 1948 and again in 1950, reiterate 
and make unmistakable its intent that the terms “employment” and “employee” 
should be measured by the principles of the common law and not the economic 
dependency test of Silk and similar cases. 

Therefore it is our considered judgment that an elimination of the outside 
salespersons exemption would thus require the Wage and Hour Administration 
to determine for the first time whether or not these outside salespersons were 
employees of the firms for whom they sell. 

I can categorically state that such outside salespersons are not employees of 
the firms for whom they sell and that it was this very relationship in large part 
which caused the Congress in 1950 to provide special coverage for the self- 
employed persons. 

Thus the Wage and Hour Administration, having no clear-cut definition of 
employe eand employment, would naturally fall back on this present administra- 
tive interpretation based on the Silk case, which has been discarded by Congress 
in the parallel situations of Federal labor, unemployment, and social security 
laws. 

I bespeak a practical uniformity of these social laws. The committee should, 
I respectfully suggest, review the 1937 hearings and testimony on the subject 
of how the outside salesperson exemption came to be written into the law in 
the first place. I respectfully submit that the reasoning then is as equally 
applicable and just as sound today. The principles have not changed nor the 
good reasons therefor. 

The other hearings I cite in relation to the 1948—50 action of Congress in relation 
to amending the social security, unemployment, and labor laws all contain rele- 
vant, well-considered and pertinent testimony which clearly shows (1) why 
employees who are outside salespeople should be exempt, and (2) why outside 
salespeople should not be considered employees under the Fair Labor Standards 
Act. 

Therefore we urge your committee— 

1. To reject the proposed current bills to strike out the exemption of outside 
salespeople ; and 

2 To write in as further clarification of the act an amendment defining 
“employee” in terms similar to those expressed in Senate bill 1437. 


STATEMENT OF J. M. GeorGe, GENERAL COUNSEL, NATIONAL ASSOCIATION OF DIRECT 
SELLING COMPANIES, WINONA, MINN. 


Gentlemen, I am J. M. George, general counsel for the National Association of 
Direct Selling Companies, which has its headquarters at 165 Center Street, 
Winona, Minn. 

This is an incorporated trade association consisting of member companies 
whose merchandise reaches the consumer through house-to-house or door-to-door 
distribution. 

There are between 2,500 and 3,000 such companies in the United States, and 
their problems are the same as those of our member companies. 

Iam appearing in opposition to the proposal contained in pending bills to make 
the executive and administrative exemption from the application of the sections 
of the law which provide minimum wages, maximum hours, and overtime, ap- 
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plicable only in respect to such employees receiving an annual compensation of 
36,000 or more. 

I am also appearing in opposition to a proposal to eliminate from the law the 
outside salesperson exemption and the further proposal to make this exemption 
applicable only in the case of outside salespersons who have a net weekly 
earning of $60 or more. 

I am also appearing in favor of Senate bill 1487 by Senators Capehart and 
Curtis, which proposes to put into the current law a definition of employee 
which follows the common-law concept as distinguished from the concept which 
has been applied administratively and in the courts on the theory of economic 
dependence or economic necessity. 

In my statement I will cover each one of these various subject matters sepa- 
rately and independently of each other so far as may be possible. 


LEGISLATIVE HISTORY 


The original Fair Labor Standards Act was the result of the enactment of 
Senate bill 2475 in the 75th Congress. Legislative proceedings started in 1937 
and were concluded in 1938. 

On May 24, 1937, President Roosevelt sent a message to Congress requesting 
the passage of a Fair Labor Standards Act, and on the next day identical bills 
on the subject were introduced in the Senate and in the House. The President’s 
message is contained in Senate Report No. 884 of July 6, 1937. This refers to 
the committee report of the Senate Committee on Education and Labor, which 
accompanied Senate bill 2475. 

On page 3 of this report the President is quoted as follows: 

“Even in the treatment of national problems there are geographical and indus- 
trial diversities which practical statesmanship cannot wholly ignore.” 

He said further: 

“As we move resolutely to extend the frontiers of social progress, we must be 
guided by practical reason and not by barren formulas. We must ever bear in 
mind that our objective is to improve and not to impair the standard of living 
of those who are now undernourished, poorly clad, and ill-housed.” 

This Senate committee report which contained the above message from Pres- 
ident Roosevelt to the Congress, at various places referred to the necessity of 
giving consideration to industrial and geographical diversities so as to avoid 
producing serious economic dislocations. The report shows that the committee 
very definitely had before it the idea of doing nothing toward curtailing oppor- 
tunity for employment or dislocating industry. 

Extensive hearings were held in the Senate committee and the bill was given 
very careful consideration on the floor of the Senate whereupon it passed and 
was sent over to the House of Representatives. 

The House Committee on Labor on August 6, 1937, issued its report to accom- 
pany this Senate bill. (Rept. No. 1452 of the 75th Cong., 1st sess. ) 

The House had been considering its own bill, but promptly upon receipt of 
the Senate bill, consideration of the House bill was dropped and the amendments 
which had been made to the House bill were transferred over to and made a part 
of the Senate bill. 

One of the House amendments was to insert the exemption of those engaged in 
the capacity of outside salespersons. 

The bill went to conference after it had passed the House, and the exemptions 
which I have referred to in this statement were in the bill as it came back from 
conference to both branches of the Congress. It happens that further con- 
sideration was given in both branches of the Congress, for under date of April 21, 
1938, the House Committee on Labor issued its report No. 2182, and on June 11, 
1938 (Rept. No. 2738) Mrs. Norton, from the Committee on Labor submitted a 
conference report to accompany the Senate bill. 

Before final enactment the exemptions were taken out of the definition of 
employee and were placed in a separate exemption section. 

These House committee reports show the same due care and regard for avoid- 
ing the enactment of provisions which would curtail opportunities for employ- 
ment or dislocate industry. 

It was this consideration and care which led the Congress to provide certain 
exemptions, and those two exemptions in which our people are primarily in- 
terested have seemed to work without bringing about any conditions incon- 
sistent with the purpose for which the legislation was adopted. 
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It is believed that those exemptions then constituted wise and thoughtful 
legislation and that nothing has since occurred to indicate the desirability of 
their elimination or modification. 


EXECUTIVE AND ADMINISTRATIVE EMPLOYER EXEMPTION 


Under the present law and regulations an executive receiving net compensa- 
tion of $55 per week or more is not covered by the maximum wage or maximum 
hour and overtime provisions of the law. An administrative employee is not 
covered if he receives $75 per week. 

Based upon a 40-hour week, this amounts to an hourly wage of $1.37 for execu- 
tive employees and $1.87 for administrative employees. It will be noted that 
both of these figures are appreciably in excess of any minimum hourly wage 
standard which is before this committee for consideration. 

If a $6,000 floor is tied to this exemption and it becomes economically im- 
possible to continue these persons as executives or administrators at the 
$6,000 level, they will either lose their jobs or fall back on an hourly-wage 
scale which may or may not be higher than the hourly wage as I have just com- 
puted it under present law and regulations. 

There are, of course, executive and administrative employees who are re- 
ceiving up to or beyond $6,000 per year. These higher rates of pay are war- 
ranted only because they are economically possible. 

In marketing and distribution operations the consumer dollar can carry only 
so much overburden of selling expense. There would be no difficulty in meeting 
a $6,000 floor if the administrative employee produced sufficient business to pay 
that wage or salary and leave enough over to pay for other costs of the employer's 
operations, with some profit in addition. 

I am referring to administrative employees as distinguished from executive 
employees here because many direct selling companies have administrative 
employees out in the field in charge of sales promotion. Results of the sales pro- 
motion of these administrative employees can be easily computed and if this 
high floor, together with other «xpense, makes this administrative area a losing 
proposition, then what happens to the administrative employee? He is out of 
this class of employment because of nothing else but economic necessity. 

There hasn’t been time in which to make a survey to cover actual facts in this 
particular phase of selling operations, but it is very reasonable to assume, and | 
am morally certain that administrative employees in the field who produce suf- 
ficient business to warrant a $6,000 annual salary are few and far between. 

Getting back into the branches, offices, and factories of these companies as well 
as any other industrial or marketing operation, as distinguished from admin- 
istrative employees in field work, it is safe to say that most of the junior execu- 
tives and junior administrative employees are somewhat under the $6,000 annual 
salary mark. In our method of distribution most of these office and factory 
executive and administrative employees are engaged in sales promotion, and 
again comes up the question—what will the consumer dollar stand by way of 
selling expense? 

It would appear that in all business areas throughout the United States, in- 
cluding such operations as manufacture, marketing and distribution, banking, 
and financial houses, trust companies, et cetera, the $6,000 floor will create a 
serious upheaval and dislocation. 

Careful consideration should be given to the proposition that the placing of 
this floor in this exemption would have its most disastrous impact upon the 
small businessman, small banker, small manufacturer, et cetera. In many com- 
munities the president of the company scarcely gets a salary of $6,000 per year. 

Junior executives and administrative officers are usually young people, ambi- 
tious to succeed and to obtain promotions. They are more interested in the 
success of their work than in the amount of time put in. If these persons are put 
back on the time clock and lose their executive or administrative classifications 
and in most cases are forced to close up their desks when the bell rings, there 
is gone the chance and incentive of exploiting an ambition toward promotion. 

The supply of senior executives comes largely from the junior classification, 
and all the way, across the board, business and industry are hurt, and no good 


has been done for the individual by adoption of the proposed $6,000 floor 
provision. 
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ELIMINATION OF OUTSIDE SALESPERSON EXEMPTION 


Under the National Recovery Act extensive hearings were held as to whether 
or not outside salespersons should be covered by the standards set up by that act. 
At the conclusion of the hearings Gen. Hugh Johnson and his staff ruled that it 
would be impractical to cover such persons. 

When the fair labor standards legislative activity commenced, a very consider- 
able amount of attention was given to this same question, particularly in the 
House. The House concluded to insert this exemption in its redraft of the Senate 
hill. Its conclusions must have been satisfactory to the Senate, for this amend- 
ment raised no controversy. 

The exemption is based upon practical considerations. It may be said that, 
with almost no exceptions, an outside salesperson operation affords no possibility 
of control or regulation by the concern whose merchandise is invoked. ‘The sales- 
persons activities are performed away from any observation of the supplier of 
the merchandise. He may carry on selling activities as little or as much as he 
may desire. He may take vacations whenever he wants to and he is in complete 
control of the time he puts in. 

None of the elements of employment are present which give the supplying 
company a basis for controlling time put in. No matter how much the concern 
supplying the merchandise should want to control such persons, it is impossible 
to do so. 

At the time that inclusion of outside salespersons under NRA was becoming 
an administrative question, a survey of outside salespersons in direct selling was 
taken, and the result of this survey constituted a fair sample of the entire indus- 
try. It developed that less than 10 percent of salespersons in this method of 
distribution put in 20 hours or more per week in selling time. The other 90 
percent put in time running downward from 20 hours a week to 2 or 3 sales 
transactions per year. 

There need be no minimum wage or maximum hour standards for a salesperson 
in this field who will put in actual selling time of 20 to 40 hours per week. 

Where 9 out of every 10 salespersons are only part-time workers and where it 
is a practical impossibility to get them to work a full week, week after week, 
an amendment to this act putting them under wage-and-hour and overtime stand 
ards would mean that most of them would have to be dropped as a matter of 
economic necessity. 

This, of course, would be a hardship on them as well as upon the supplying 
company. Many of them are housewives trying to augment the family income. 
Many of them are housewives who sell seasonally only and then probably make 
each season not more than 25 to 30 sales transactions. Many are parttime men 
who have another means of income and find spare time in which to increase 
such income. Many carry on their selling activities only when the weather is 
favorable. 

Others carry on such activities ‘until their income therefrom has reached a 
point which they have aimed at; for instance, enough to buy a radio, a TV set, 
a washing machine, and so forth, and so forth. 

These are only some of the reasons which are submitted to show how im- 
practical it would be to eliminate the outside salesperson exemption and bring 
these people under the wage, hour, and overtime standards. Certainly the mak- 
ing of this change in the law would do no good to these persons nor to the com- 
panies supplying the merchandise which they sell. 

With very few exceptions these individuals are classified as self-employed under 
the Social Security Act and the Unemployment Compensation Law. They are 
so classified because in those acts there is a definition of employee which follows 
the common-law concept. 

This may well raise a question in your mind as to why I am opposing the 
elimination of the outside salesperson exemption under the Fair Labor Standards 
Act, which act applies only to employed persons rather than self-employed 
persons. 

There is a very adequate answer to this question, and that is that there have 
been a number of court decisions and many administrative rulings applicable 
to the various types of social legislation wherein the term “employee” was not 
defined. 

Until the Labor Relations Act was amended to specifically exclude independent 
contractors, that act was construed to include and cover various classifications 
who, because of this change, are now considered as self-employed. 
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Until Congress passed Public Law 642, 80th Congress, chapter 468, second 
session, putting the common-law definition of employee into the Social Security 
Act and the Unemployment Compensation Act, outside salespersons were being 
administratively brought under these acts, though many of them were retailers 
trading on their own account, and others were independent contractors. The 
administrative position was upheld by the United States Supreme Court in 
the Silk case (hereinafter cited). 

At the time that the Congress enacted Public Law 642, previously referred to, 
the Senate and the House committees referred to the decisions of the United 
States Supreme Court which had departed from the common meaning of the 
word “employee” and showed an intention that when social legislation was being 
enacted, the Congress had in mind no new meaning for that word. Up to now 
whenever the Congress has had the question before it, it has disagreed with the 
line of decisions of the Superior Court and has adhered definitely to the common- 
law concept and has asserted that where legislation containing the word “em- 
ployee” has been enacted, the commonly understood meaning of the word was 
intended. 


ADMINISTRATIVE, COURT, AND LEGISLATIVE HISTORIES 


The following United States Supreme Court decisions, based upon adminis- 
trative rulings and interpretations in respect to the Federal acts involved show 
that the official idea became prevalent to the effect that in the passage of legis- 
lation of a social nature the common, usual meaning of the word “employee” 
was departed from: — 


NLRB y. Hearst Publications, Inc. (822 U. S. 111, 128, 129 (Apr. 24, 1944) ) 
(National Labor Relations Act). 

Walling, Wage and Hour Administrator v. Portland Terminal Co. (330 U.S. 148, 
150, 151 (Feb. 17, 1947) ) (FLSA). 

U.S. v. Silk (331 U.S. 704 (June 16, 1947) ) (Social Security Act). 

Harrison v. Greyvan Lines, Inc. (331 U. 8S. 707 (June 16, 1949) ) (Social Security 
Act). 

Rutherford Food Corporation v. McComb, Wage and Hour Administrator (331 
U. S. 722 (June 16, 1947)) (FLSA). 


A check of these cases will show that administratively and by court de- 
cision the interpretation placed upon the word “employee” under the Fair Labor 
Standards Act followed the interpretations established in the Supreme Court’s 
interpretation in decisions under the Social Security Act. 

The first and leading case establishing the broadened scope of the meaning of 
the word “employee” was the decision in the Hearst Publications, Inc., case. 
Other later cases coming up under other social statutes approved and followed 
that case and rejected the common-law doctrine as the yardstick of coverage. 
These decisions set up a new yardstick which might be briefly described as “the 
purpose of the act doctrine.” In respect to all of these social laws, with the ex- 
ception of the Fair Labor Standards Act, the Congress has specifically dis- 
agreed with administrative rulings and rulings of the United States Supreme 
Court. The Congress has not yet gotten around to the giving of legislative atten- 
tion to the meaning of this word as used in the Fair Labor Standards Act; hence, 
even persons who because of amendatory legislative enactment fall into the self- 
employed classification under the other social acts could still be administratively 
and in the courts ruled to be employees under this act. 

The report of the Committee on Ways and Means, No. 1319, 80th Congress, 
2d session, specifically disagrees with the interpretation placed on the word “em- 
ployee” in the Silk, the Greyvan, and the Bartels decisions. In this report it is 
stated : 

“The legislative history of the 1939 amendments, as shown in the appendix to 
this report, shows conclusively that the Congress intended to follow the usual 
common-law rules in determining whether an individual is an employee.” 

This report accompanied H. J. Res. 296, which upon passage became Public 
Law 642 of the 8tOh Congress. The foregoing report, on page 3, refers specifically 
to its disagreement with the decision of the court not only in the Hearst case but 
in the Silk case. 

The introduction of H. J. Res. 296 shortly followed the proposal of the 
Treasury Department to issue new regulations based on the Silk case which 
“would supersede the common-law test, also known as the control or tort test. 
used to dtermine whether a master and servant relationship exists.” (See 





AMEND FAIR LABOR STANDARDS ACT OF 1938 1201 


page 4 of above House committee report quoting from an official press release 
referring to the proposed new regulations. ) 

Paraphrasing, this report on page 4 went on to say that under the proposed 
regulations the question of coverage will be determined not by the Congress 
but by the Social Security Agency, the Treasury, and the courts, saying further 
that “this is especiaily true since the existing regulations (which followed the 
common-law doctrine) correctly interpret the intent of Congress.” The report 
then goes on to refer to practical considerations of applying the act to persons 
who are not truly employees, 

Another very pertinent statement appearing on pages 4 and 5 of this report 
is as follows: 

“To say that the relation of employer-employee exists is mere name-calling, 
and applying a test such as ‘economic dependence’ to the situation does not 
change the fundamental fact that either the tax law or the existing contract 
and relationship must be abrogated. In other words, basic realities, not ‘eco 
nomic dependence,’ of necessity determine the limits of application of a payroll 
tax, and these basic realities are necessarily determined by the common-law rule 
of right to exercise direction and control.” 

As an appendix to the report commencing on page 7, there is a memorandum 
containing references to legislative history re the employver-emplovee status for 
social security purposes. Based upon the United States Supreme Court decision 
history on the subject matter, it will be found that the differences between the 
Supreme Court and the Congress on the meaning of “employee” have been 
parallel and uniform throughout all of the social legislation which came into 
operation following 1936. 

After passage in the House, H. J. Res. 296 (Public Law 642) went over to the 
Senate where extensive hearings were held. The Senate Committee Report 
No. 1255 to accompany this legislation goes into very considerable detail on 
what the Congress intended as the meaning of the word “employee” in social 
legislation and refers to the then Treasury regulation issued under the Social) 
Security Act, saying on page 3, “This regulation correctly interprets the intent 
of the Congress when it adopted the Social Security Act.’ (This regulation 
followed the common-law concept.) The report on the same page reads: 
“Usual meaning is inherent 

“The usual meaning of employee is natural in the scheme of the act. This is 
manifest on the report of the Committee on Economic Security transmitted to 
the Congress with the President’s message of January 17, 1935, recommending 
social-security legislation.” 

On page 7 this report refers to the Silk, Greyvan, and Bartels decisions (these 
eases setting up the broader concept of the meaning of the word “employee”), 
and then states: 

“But, we repeat, if it be argued that the Supreme Court decisions. establish 
a new definition of ‘employee,’ then it is the purpose of this resolution to re- 
establish its meaning according to the usual common-law rules, realistically 
applied.” 

This report on page 10 condemns the economic-reality doctrine which was based 
upon administrative interpretation and United States Supreme Court decisions 
which have been cited. 

On page 13 of the report the committee refers to the Silk, Greyvan, and 
Bartels cases as setting up the economic-reality doctrine under the Social 
Security Act, referring to the fact that in those decisions the United States 
Supreme Court prefaced the same with the statement that application of social- 
security leglislation—‘should follow the same rule that we (the Court) applied 
to the National Labor Relations Act in the Hearst case.” 

The foregoing historical matter has been included in this statement for the 
purpose of supporting the claim that the administrative attitudes and the 
attitude of the United States Supreme Court with respect to all of the various 
types of social legislation has been to enlarge the meaning of the word “em- 
ployee’ beyond the common-law concept and that this trend was stopped by 
action of the Congress amending all of these social laws except the Fair Labor 
Standards Act. This means that individuals commonly not considered employees 
can be brought under the Fair Labor Standards Act, though for the purpose of 
all other laws the Congress has provided that they are not employees. 

This is an important point because if the exemption of outside salespersons 
now in the act were eliminated, these self-employed persons could be brought 
under the act despite the fact that the companies with whom they are connected 
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have no right or means of meeting the requirements of an employer-employee 
status, and despite the fact that if such persons were brought in by reason of 
the repeal of the mentioned exemption, a complete upheaval would occur in the 
business of all of these companies and despite the fact that the application of 
the standards laid down in the act would require severance of Connections witli 
an overwhelming majority of these salespersons. 

Furthermore, the elimination of this exemption would bring about a condition 
in the case of those few direct selling companies which now operate on an 
employer-employee basis with their outside salesperson personnel which would 
create for them a terriffic upheaval. Minimum wages, maximum hours, and 
overtime standards cannot successfully be applied to any outside salesperson, 
whether he be treated as an employee or as an independent contractor under 
the common-law concept. 

he very nature of the relationship between an outside salesperson and his 
company makes it impossible for the company to control time put in and to obtain 
basic information necessary for the company to have in meeting its obligations. 

The repeal of this amendment would bring about a myriad of administrative 
activities and a myriad of court decisions, unfortunately restoring the same bad 
situation which resulted and continued under the Social Security Act until that 
act was amended to define “employee” in accordance with the commonly and 
traditionally accepted meaning of that word. 

In the administration of State minimum-wage acts the situation has been as 
hereinafter stated. Many of the States have for years had minimum-wage laws, 
and these laws by their context either do not cover outside salespersons or pro- 
vide an administrative exemption. 

These State acts, without regard to the question of employer-employee rela- 
tionships have always been administered to exclude outside salespersons. 

Hither by administrative acts or in retail wage orders under these State acts, 
the following condition exists : 

Special exemptions for outside salespersons have been set up in Connecticut, 
New York, and Massachusetts. 

California covers only employees working under conditions which indicate 
tlat the employer has reasonable control over the hours worked by the em- 
ployee; hence no outside salespersons have been covered. 

In Utah an official order provides coverage only for those who have definite 
hours of employment and those working on the premises of the employer or at 
a prescribed place of work. This eliminates application to outside salespersons. 

The Territory of Hawaii has a specific exemption for independent contractors 
identical with that now contained in our Fair Labor Standards Act. 

The attorney general of Wyoming has ruled that minimum-wage controls do 
not apply to canvassers, especially where the employer does not exercise any 
control over the hours of employment. 

Quite some time ago the board of appeals in the administration of the mini- 
mum-wage law of New York issued a ruling holding that the department’s retail 
trade order could not be applied to outside salespersons regardless of their 
technical legal relationship with the supplying company. 

During the past several years wage-and-hour standard bills patterned largely 
after the Fair Labor Standards Act have been consistently introduced in most 
of the State legislatures. None of these bills, however, have been passed until, 
during the State legislative sessions of 1955, acts of this kind were enacted by 
the Legislatures of the States of Idaho, New Mexico, and Wyoming, and as 
enacted, this legislation in each case contained the outside salesperson exemption. 

It is of important significance to note that in all bills of this kind introduced 
this year which received serious consideration the outside salesperson exemption 
was included in the original bill or inserted by amendment. Some of these bills 
are still pending. 


MODIFICATION OF TITE OUTSIDE SALESPERSON EXEMPTION 


Proposals have been made during the last 2 or 3 sessions of the Congress to 
put a $60 weekly income floor into this exemption. This would be practically as 
detrimental to this method of distribution as would be the repeal of the exemp- 
tion, and for the same reasons as I have heretofore stated. 

It is important for the committee to know that probably 60 percent of all 
outside salespersons carry the lines of two or more supplying companies. In 
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the case of such people, who would furnish the $60 floor? How could it be 
apportioned? This brings about an impossible situation. The only solution as 
a matter of economic necessity would be to discontinue relationships with any 
such multiline salespersons. ‘This would not be good for the supplying company 
or the salesperson. Being truly independent, he has a right to carry as many 
lines as he desires. 

Furthermore, we come back to the very important point—how much can the 
consumer dollar stand and permit a successful selling operation? 

Outside salespersons being totally free as to time put in, and actually uncon- 
trollable on such point, a $60 floor would fill the ranks with $60 weekly coasters. 
One other very important point on this question is that as previously stated, not 
over 10 percent of all outside salespersons in the direct selling method of distribu- 
tion put in 20 hours of selling time per week. The 90 percent work spasmodically, 
seasonally, or as they choose. The important question is, What would happen 
in the case of such part-time operators? 


PROPOSED AMENDMENT TO DEFINITION OF “EMPLOYER” 


Senate bill 1487, by Senators Capehart and Curtis, is now before this committee 
for consideration. It proposes to detine the word “employee” as follows: “but 
such term does not include (1) any individual who, under the usual common-law 
rules applicable in determining the employer-employee relationship, has the 
status of an independent contractor, (2) any individual who is not an employee 
under such common-law rules.” 

The passage of this bill would make the Fair Labor Standards Act conform 
closely to all of the other Federal social acts in respect to the meaning of the 
word “employee.” 

Its adoption would eliminate administrative difficulties and would tend toward 
stopping a multiplicity of litigation. 

I certainly recommend that this bill be given favorable consideration. 


CONCLUSION 


The proposed $6,000 floor on executive and administrative employees, if adopted, 


will create a terrific upheaval and dislocation throughout all business areas. It 
will disrupt and injure the direct selling method of distribution to an especially 
severe extent because in this business our companies not only have inside execu- 
tive and administrative employees, but a large number of administrative em- 
ployees operating in the field away from any place of employment or observation 
of the connected company. 

On top of this repeal of modification of the outside salesperson exemption, being 
entirely impractical and unrealistic in effect, will cause to us a further terrific 
upheaval. 

Without this exemption traditional agreements and procedures inherently 
necessary in this business will have to be abandoned. 

It is a result of this kind which President Roosevelt undoubtedly had in mind 
in his message to the Congress wherein he advised that “industrial diversities” 
could not be ignored, and where he said that in enacting this legislation, “We 
must be guided by practical reason and not by barren formulas.” At this time 
there was similar thinking and planning by Members of the Congress which 
resulted in the establishinent of the outside salesperson exemption as well as the 
exemption of executive and administrative workers. 

I am convinced that it is the desire of this subcommittee and of the Congress 
to do the most good for the most people by way of any amendments to this act 
which may be adopted by this Congress. I submit in all seriousness that the 
adoption of the proposals just referred to will hurt many, not only the companies 
involved, but the executive and administrative employees, and practically all 
outside salespersons, without doing any good whatsoever for any of them. 

It is submitted that there are no evils involved in the area of the exemptions, 
at least in the direct selling field of distribution: and it is respectfully urged that 
no changes be made in the exemptions covered in this statement. 

It is further respectfully urged that favorable consideration be given to your 
approval of S. 1473. 

I offer this statement for entry into the records of these hearings. 

I thank you. 
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STATEMENT OF NATIONAL ASSOCIATION OF FROZEN Foop PACKERS WITH RESPECT 
TO CERTAIN ProrpoSats To AMEND Farr LABOR STANDARDS ACT 


The National Association of Frozen Food Packers is a wholly independent 
nonprofit trade association. Its membership numbers 125 companies that pro- 
duce approximately 65 percent of the total frozen fruit and vegetable production 
in the United States. These member companies operate in the East, the South, 
the Middle West, the Southwest, and the entire Pacific coast, including the 
Northwest. More than half of these companies engage solely in freezing oper- 
ations. The balance engage in both canning and freezing. 

This association urges retention of the present overtime provisions of the Fair 
Labor Standards Act. We do not comment upon proposals to increase the 
minimum wage rate nor to broaden the coverage of the act. But we do emphasize 
that the reasons for existing overtime provisions are as valid and persuasive 
today as when they were first adopted. 

The original purpose of overtime reuirements was to spread work. But 
curtailing or eliminating overtime exemptions will not give any more jobs in 
our industry. Overtime work in farming and freezing is essential during certain 
periods of the year. 

Some factual background concerning the operations of the frozen-food industry 
will demonstrate clearly why it is essential to this industry that present overtime 
provisions of the act be retained. 

One of the great popular attractions of frozen fruits and vegetables is that, to 
2 greater extent than all other processed foods, they came closest to having the 
fresh taste and appearance associated with fresh fruits and vegetables picked 
and immediately eaten, at the peak of maturity. This is not an accidental 
result. It is the result of letting the fruits and vegetables reach the peak of 
their maturity on the tree or plant-—and then processing and freezing them, 
immediaely upon harvesting. 

The time interval during which this proper maturity lasts is very short. If 
the fruits or vegetables are not harvested and frozen immediately at the peak of 
maturity, the raw fruit or vegetable quickly hecomes overmature, and becomes 
an economic loss. Equally unsatisfactory results occur if the fruit or vegetable 
is harvested before the proper maturity is reached. 

We want to give special emphasis to the fact that the time period during which 
the fresh fruits and vegetables in the field reach and hold this peak of maturity 
may be extremely short. Weather conditions, which we cannot control, have 
much to do with this. Green peas in the field may be too immature today, but 
by tomorrow night they may be overmature for freezing. A similar situation 
exists in the case of sweet corn for freezing. Asparagus may overnight grow 
5 inches. Strawberries ready for freezing today may be soft and overmature 
tomorrow. 

Because of these facts, rush periods are a normal part of our harvesting 
processing and freezing operations. During these rush periods, it is necessary 
to operate long hours until the crops have been harvested, processed and frozen. 

The influence of weather conditions is partly responsible for this situation. To 
the extent possible, we exercise control over the dates when proper maturity 
will be reached—by arranging planting schedules with our farmers, so that, 
theoretically, the crops will mature in orderly fashion, not all at once. But 
weather conditions cannot be controlled, and may hasten or retard maturity 
dates, or rain may even prevent us from getting into the field to harvest at all— 
so that in spite of our plans and planting schedules—the exact time that the 
crop must be harvested is beyond our control. If bad weather prevents harvest- 
ing today and stops our plants, hot weather tomorrow may hasten maturity and 
increase the rush in plants. Ideal weather may enormously increase our 
yields over what was expected—and again this means a greater rush. 

Therefore, where a freezer is processing two or more products—and most 
freezers do—the overtime periods may cover many weeks, not necessarily con- 
secutive weeks. 

For example, a company freezes peas, lima beans, corn, and strawberries. 
While we try to control the rush by schedules of planting times based on esti- 
mated dates of maturity, as shown by the experience in the different areas, 
the influx of a particular crop for freezing will build up, remain at a peak, 
and then taper off. Fresh fruits and vegetables, such as the ones mentioned, 
mature at different times of the years. Therefore, in harvesting and freezing 
different fruits and vegetables, a freezer will have a series of rush periods, 
and the total processing periods for the different crops may overlap. The 
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entire season, including the rise and fall of rush periods, continues for a total 
of more than 14 weeks in a year. 

We do not mean to imply, however, that a freezer is harvesting and freezing 
i a rush basis every day for 6 months or more. As we have tried to show, the 
rush periods will come at different times. 

We want to make one point clear. If we cannot process the raw fruits and 
vegetables in our plants in time, the loss falls mainly on the farmer. All re- 
sponsible freezers attempt to avoid this. 

Rush work at.some times is an absolute essential for nearly every single frozen 
fruit and vegetable. We cannot shut down, nor can we call in several different 
shifts of workers. Most freezing plants are located in rural areas of limited 
labor supply. There is not—and has not been for years—any standby labor 
iVailable. Nor do we see any future source of standby labor. 

Unlimited overtime work and careful production planning are essential to 
prevent serious, and perhaps ruinous losses to farmers by spoilage of fresh crops 
for freezing. We should add that many freezers are engaged not only in freezing, 
ut farming operations. 

With this background, you will appreciate why it is essential to packers of 
frozen fruits, berries, juices, and vegetables that there be no curtailing of the 
) resent overtime provisions of the Fair Labor Standards Act. 

Thank you very much for giving consideration to this statement of the posi- 
tion of the National Association of Frozen Food Packers. 


STATEMENT ON BEHALF OF THE NATIONAL ASSOCIATION OF INDEPENDENT TIRE 
DeaLers, INc., WITH RESPECT TO PROPOSED AMENDMENTS TO THE FarR LABOR 
STANDARDS ACT 


This statement is submitted by the National Association of Independent Tire 
Dealers with respect to the proposed amendments to the Fair Labor Standards 
Act. The National Association of Independent Tire Dealers has approximately 
2500 members, all of whom are independent tire dealers and none of whom are 
connected with tire manufacturers, chain stores, or other factory outlets for 
sutomobile tires. The association is a nonprofit organization having members 
in each of the 48 States and the District of Columbia, and is the only trade 
association representing independent tire dealers and tire retreaders in this 
country. The members are, for the most part, small independent businessmen 
engaged primarily in retail services, although some of the members do engage in 
seme wholesale activities. 

The association is opposed to the proposals respecting extension of the cov- 
erage of the Fair Labor Standards Act to include retailers, and most respectfully 
submits that this committee should study and consider very carefully the full 
impact that any increase in the minimum wage will have on small-business 
men. 

When the Fair Labor Standards Act was first passed in 1938, exemptions from 
the coverage of the act were included for employees in executive capacities, 
those in a local retailing capacity, and those engaged as outside salesmen. The act 
was amended in 1947 and again in 1949. The purpose of the 1949 amendments to 
section 13 of the act—the exemptions—was stated in the joint conference report 
on this amendment (H. Rept. No. 1548, 81st Cong., Ist sess., p. 25), where the 
committee stated that the purpose in amending section 13 at that time was to 
detine the conditions under which the exemptions would apply. The report 
states that the clarification was needed to obviate the sweeping ruling of the 
Administrator and the courts that no sale of goods or services for business use 
would be considered a retail function. In that connection, the 1949 amendments 
permitted up to 25 percent of the gross business of a retail establishment to be 
in the form of sales for resale without losing its retail exemption. Requests for 
rulings by the Administrator on the treatment to be given to commercial sales of 
tires have been pending without decision. The effect of the 1949 amendments, 
insofar as rulings made by the Administrator are concerned, is helpful in appre- 
ciating the position of the independent tire dealer with respect to the proposed 
amendments. 

Under the present wording of section 13 (a) (2) of the act, employees of a 
retail or service establishment more than 50 percent of whose annual dollar vol- 
ume of business is made within the State are exempt from the coverage of the 


act. A retail or service establishment is defined as one 75 percent of whose 
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annual dollar of sales of goods or services is not for resale and is recognized as 
retail sales or services in the particular industry. 

This provision permits a small retail or service establishment to engage in 
some wholesaling or other activities provided they do not exceed 25 percent of 
the annual dollar volume of business. The Administrator of the Wage and Hour 
Division has ruled that this section would apply to a qualified automobile tire 
recapper provided he performed only recapping services on a tire for a particular 
customer and returned that tire to the same customer who brought it in. If, 
however, that same person accepted a tire in trade for a new tire, recapped it and 
sold it to someone else, he would not be entitled to this exemption, although he 
may otherwise qualify. The Administrator ruled further that this type of 
activity would come within the scope of the present section 13 (a) (4) exemp- 
tion which permits a retail establishment to process the goods that it sells pro- 
vided 8&5 percent of such establishment’s dollar volume of sales is made within the 
State in which the establishment is located. Both Senate bill 770 and Senate bill 
662 which are being considered by this committee would eliminate section 13 (a) 
(4) and drastically modify section 13 (a) (2). These bills would then deny 
an exemption to a small tire recapper who took in one tire in trade on a new tire. 
recapped it and sold it notwithstanding that the person be otherwise qualified 
for exemption. These two bills would also deny an exempt status for an inde 
pendent tire dealer who sold one tire during the year for resale notwithstanding 
that such tire dealer would be otherwise qualified for an exemption. 

Witnesses who have appeared before this committee have requested expanded 
coverage of the act by modifying the retail exemption in section 13. Most of 
these witnesses have indicated that they do not suggest that small independent 
businesses of a local nature be covered under the act. However, the proposed 
exemptions would include these small businesses. 

A jurisdictional requirement for coverage under the act is that an industry 
be engaged in interstate commerce or in the production of goods for interstate 
commerce. Decisions of the Federal courts ever since the 1949 amendments indi 
cate that broad scope will be given to the interpretation of the act and under 
these conditions almost every independent tire dealer will be included within its 
jurisdictional scope. 

A Federal court in Tennessee in the case of McComb v. Robertson (101 Fed. 
1018), held that a tire dealer who recapped tires for customers engaged in inter- 
state commerce would be within the scope of the act. This year, a Federal court 
of appeals in Florida, in the case of Mitchell Royal Baking Co., Inc. (219 F. (2d) 
532), held that a bakery which sold baked products to a cafeteria which, in turn, 
sold the products to an airline for use in serving meals was within the coverage 
of the act. 

Therefore, it is clear that any changes in the exemptions contained in section 
18 of the act will reach out and touch even the smallest independent tire dealer. 

While this association is opposed to any changes in the retail exemption, we 
feel that it is most important to point out that amendments which have been 
proposed will go far beyond the stated intent of those who have proposed an 1 
supported these amendments. The 1949 amendments as presently contained in 
section 13 of the act exempt retail establishments of a local nature yet permit 
small retailers to perform small incidental processing services, as well as a 
relatively small amount of sales for resale without losing their exemptions. How- 
ever, 6 years after these amendments were adopted, it is still not clear whether 
a retailer jeopardizes his exempt status by making commercial or industrial 
sales even though such sales be to the ultimate consumer. Although a ruling on 
this subject has been requested of the Administrator, no reply has heen receive: 
thus far. It is apparent that the Administrator and the courts have held to a bare 
minimum those retailers who qualify for exemptions under the present wording 
of the a~.. It is submitted, therefore, that the real need for amendatory legis- 
lation is to make it crystal clear that the small-business man who is predomi- 
nantly engaged in retailing should be altogether exempt from the operation of 
the statute. 

Another point which has been raised in the proposed amendments is the status 
of outside salesmen. Many independent tire dealers employ outside salesmen 
on a straight commission basis. These dealers can only employ outside sales- 
men if their compensation is in proportion to their production. If outside 
salesmen are covered under the Fair Labor Standards Act, a minimum wage in 
this field would take away the primary incentive for good salesmen, since coi- 
missions would, of course, have to be reduced. Most small-business men would 
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have to terminate employment of outside salesmen if they were required to pay 
them a minimum wage, regardless of their production. The inclusion of out- 
side salesmen under this act would, in the long run, be far more harmful to the 
salesmen themselves, than beneficial. 

In the statement presented to this committee by Secretary Mitchell, he 
stated “The Federal Government should not regulate those enterprises which are 
essentially local in character. This field should be left to the States.” We are 
in full accord with this statement and submit that retailing services and fune- 
tions are by their very nature local in character regardless of whether the re- 
tailer purchases his merchandise through interstate commerce or whether he 
perforins some incidental services for organizations which are engaged in in- 
terstate commerce. 

An independent tire dealer in a small town may well perform some recapping 
services for an interstate trucker or mover and thus come within the jurisdiction 
of the act. Indeed he may not have any knowledge as to whether the trucker 
is engaged in interstate commerce. Certainly, the Congress does not intend, nor 
does the administration request, regulation of such functions. The present ex- 
emptions adequately exempt this type of a retailer and provide for standards 
which may be used to test the validity of such an exemption. The proposal, 
however, to eliminate the present sec. 13 (a) (4) exemption as well as to limit 
retail exemptions to a certain number of establishments or to retailers within 
a certain stated gross income category are not realistic. Retail stores compete 
with each other in a local area on different terms than they compete in other 
zeographic localities. Therefore, regulating some retailers while exempting 
others performing the same functions in the same locality would establish an 
unfair competitive situation. At the same time, if the act is expanded to 
include all retailers it will most directly affect the small independent retailer 
who is presently engaged in a life and death struggle for existence with the 
larger retailing organizations. 

The proposed increases in the minimum wage will have a heavy impact on the 
members of this association who are engaged in small localized functions but 
who may be included within the coverage of the act if such coverage is expanded 
as proposed. We think it is safe to say that our larger members are already 
paying wages equal to or above the proposed minimum. However, a great num- 
ber of the members of this association employ part-time help for busy days, such 
as Saturdays, and outside commission salesmen who are not reliant upon a par- 
ticular dealer for their total income, and who would be forced to either curtail 
their activities or perhaps cease operations altogether if they are required to 
pay a high minimum wage. A small independent tire dealer must give extra 
service to his customers to compete with the pricing policies of the large non- 
independent outlets. If this wage cost is increased, he must curtail his services, 
which would put him at a tremendous competitive disadvantage. 

As Secretary Mitchell pointed out, it is not the intent of those who propose an 
expanded coverage to legislate for small local businesses. At the same time, 
fair competition requires fair treatment of all competing retailers in a particular 
locale. It is submitted, therefore, that the exemptions contained in section 15, 
as amended in 1949, be continued and that any increase in the minimum wage 
be the result of careful study, particularly as to its effect on the various geo- 
graphic areas of the country before the minimum is increased. Competition for 
reliable and capable labor in the retailing field is the most potent factor in main- 
taining a satisfactory wage level in this field. This competitive situation will not 
be improved by increasing the minimum wage. 

No mention has been made of the tremendous recordkeeping burden which is 
imposed upon all persons covered by this act. If the coverage of the act is 
expanded as proposed and the courts and the Administrator give the same broad 
interpretation to this provision as they have in the past, almost every small inde- 
pendent business in the country will be required to keep complete records re- 
quired by the act under the pain of a possible unintentional violation. If a limit 
of $500,000 gross income is placed on an exemption, many retailers will not be 
sure until the last quarter of the year whether they are within the exemption 
or not. Any definite monetary limit on the exemption may act as a deterrent to 
the expansion of businesses beyond that level particularly in businesses where 
the profit margin is small, such as that in the independent tire business. 

We recommend, therefore, that the present section 13 of the act, which has 
been the result of 11 years of experience under the act, be continued and that the 
minimum wage not be increased at this time. 
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STATEMENT OF JACK GARRETT Scorr, GENERAL COUNSEL, NATIONAL ASSOCTATION OF 
Moror Bus OPERATORS, CONCERNING PROPOSED AMENDMENTS TO THE FAIR LABor 
STANDARDS ACT 


My name is Jack Garrett Scott. This statement is presented to the subcom- 
mittee in behalf of the National Association of Motor Bus Operators of which 
I am general counsel. That organization is the national trade association of the 
intercity motorbus industry. Including members of affiliated State associations, 
we represent something over 1,000 such motorbus operators Of these, all but 
about 170 have gross annual revenues of less than $200,000. Hence our industry 
is one of predominantly small enterprises, a fact which is of importance in the 
consideration of the proposals pending before you. 


INCREASE IN MINIMUM WAGE 


Most of the bills receiving your consideration would simply increase the mini- 
mum wage from 75 cents per hour to amounts ranging anywhere from 90 cents 
to $1.25 per hour. Our records show that the direct effect of an in crease to $1 
per hour on the larger of the class I carriers, that is, those having annual reve- 
nues of $750,000, would be negligible. An increase to $1.25 would affect directly 
the rates of relatively few of the employees of such carriers; however, there 
would be some indirect effect as a result of increases which would undoubtedly 
be demanded in order to maintain occupational differentials. The date avail- 
able on this point are insufficient to warrant a reliable estimate. 

The impact of any increase in the minimum would fall most heavily on the 
smaller carriers, many of whom supply the only available public passenger 
transportation to thousands of communities. Their financial position is already 
precarious, a fact recognized in all informed quarters. This fact is pointed up 
by a report of a special committee appointed by the Governor of New York to 
study this problem. This committee urged that such carriers be relieved from 
certain of the State taxes they now pay and from prospective increases. It found 
that such relief was absolutely necessary if this vital segment of the public 
transportation system is to be maintained as private enterprise. 

Preliminary figures show that, as a group, the smaller class I intercity carriers 
together with the class IT and III companies that reported to the Interstate 
Commerce Commission operated during 1954 at a deficit. Their total expenses 
amounted to approximately 101 percent of revenues. An increase in the minimum 
wage to $1 would increase the operating ratio to 101.6. Thus expressed, this 
appears to be an unimportant result, but it should be recognized that it amounts 
to a 60-percent increase in the net deficit of this entire group of carriers. It 
should also be noted that, in addition to the approximately 800 carriers in this 
group, there are at least another 1,000 intrastate operators whose financial! 
position is equally if not more unfavorable. 

An increase in the minimum wage to $1.25 would raise the operating ratio of 
this group of interstate carriers to 102.7, an increase of 170 percent in the average 
net deficit. 

In his appearance before this subcommittee, Secretary of Labor Mitchell testi- 
tied to the effect that the rise in the consumer price index since the 75-cent mini- 
mum was enacted warranted an increase to 85 cents. Assuming, but not admit- 
ting, that any Federal minimum wage law is necessary under present conditions, 
no serious exception could be taken by us to this 10-cent increase. The Secretary 
attempted to justify the additional 5 cents by stating that it would permit some 
improvement in the position of the lower-paid groups presumably because of 
alleged increases in productivity. The CIO has stated that this supposed increase 
in productivity since 1950 amounts to at least 20 percent. 

While there has undoubtedly been some increase in productivity in certain 
industries, especially manufacturing, this argument is completely unsoun! in 
respect of the bus industry. In the case of class I carriers, labor costs per vehicle 
mile increased from 11.2 cents in 1944 to 17.3 cents in 1953 or nearly 55 percent. 
This increase is somewhat of an overstatement, however, because of some increase 
in the size and efficiency of vehicles. However, the number of vehicle miles or 
seat miles produced per man-hour or per wage dollar is not a proper index of 
productivity. Seat miles that are not sold in advance of their production are a 
total loss. And, because of declining traffic, the proportions of seat miles sold 
have been declining steadily despite the continued efforts of carriers to reduce 
service in accord with demand. The effect of this trend is apparent from the 
fact that the labor cost per passenger mile, according to our estimates, rose from 
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0.44 cent in 1944 to 0.90 cent in 1953, an increase of nearly 105 percent. This 
reduction in labor productivity is apparent from the fact that, during the same 
period, the rise in average employee earnings was approximately 64 percent. 

Any increase in the minimum wage made applicable to the bus industry on the 
basis of productivity trends thus involves three basic fallacies. First, it assumes 
an inerease in productivity when, in fact, the reverse has occurred ; secondly, it 
ussumes that, because there have been productivity increases in some industries, 
the wage earners in all industries should be compensated therefor; finally, at 
least in the arguments of the unions, it is assumed that any increases in pro- 
ductivity are the result of increases in the productivity of labor when, as a 
matter of fact, the principal factors are technological improvements financed 
by management. 

For the foregoing reasons, we urge that, if there is to be any increase in the 
minimum wage, it should not exceed the 90 cents per hour recommended by the 
nudministration through the Secretary of Labor. 


ELIMINATION OF MOTOR CARRIER EXEMPTION 


At least two of the bills pending before you would completely eliminate the 
present motor carrier exemption from the overtime requirements of section 7 
of the Fair Labor Standards Act, while leaving in effect a similar exemption 
applicable to the rail carriers and other carriers subject to part I of the Inter- 
state Commerce Act, and retaining the exemption for employees of air carriers. 

Motor carriage is, and since 1935 has been, subject to a system of Federal 
reculation which is most complete and comprehensive. Such regulation un- 
doubtedly was imposed because it had been recognized by the Congress that 
motor carriage had become a vital part of our national transportation system 
and, as such should be subjected to regulation in the public interest as were 
other parts of the national transportation system, with due protection to insure 
fair and impartial treatment. The Motor Carrier Act of 1985 stated in 


its 
declaration of policy that such regulation should be in “such manner 


as to 


recognize and preserve the inherent advantages of and foster sound economic 
conditions in” such transportation; and when the national transportation policy 


was declared in the Transportation Act of 1940, it contained the mandate to 
“provide for fair and impartial regulation of all modes of transportation.” It 
was undoubtedly in the light of this congressional disposition to protect and pre- 
serve motor carriage and to treat it the same as other regulated transportation 
agencies that the exemptions to the Fair Labor Standards Act were written. But 
that is not what happened. 

As originally enacted, that act contained a provision which exempted from 
the overtime requirements of section 7 all employees with respect to whom the 
Interstate Commerce Commission had power under part II of the Interstate 
Commerce Act (Motor Carrier Act of 1935) to establish qualifications and 
maximum hours of service. The-grant of power to the Interstate Commerce 
Commission over qualifications and hours of service was not limited by the 
language of the Motor Carrier Act, but extended literally to all employees of 
motor carriers. However, the Commission in 1939 decided, in Pa Parte No. 
WC-28 (13 M. C. C. 481), that its jurisdiction over hours of service applied only 
to those employees whose duties involved safety considerations. Although this 
decision was reversed by a statutory three-judge court (31 Fed. Supp. 35), it 
was upheld subsequently by the Supreme Court in a 5 to 4 decision (U.S. \ 
American Trucking Associations, Inc., 310 U. S. 534, decided May 27, 1940) 
That very close decision led to most of our earlier difficulties under the Fair 
Labor Standards Act. 

Many other questions arose out of the interpretations and application of the 
exemption provision which led to long controversy and litigation. The principal 
ones were finally resolved in a reasonably satisfactory way by decisions of the 
Supreme Court of the United States in Lerinsen v. Spector Motor Service (336 
U.S. 703): and Worris v. MeComb (332 U.S. 442). But we still feel that, even 
an interpreted, the motor carrier exemption constitutes on of the most unfair 
and discriminatory provisions known to our law, in favor of our principal com- 
petitors. The proposed elimination of the exemption, leaving those pertaining 
to rail and air carriers in effect, and, in addition, being applicable to all em- 
ployees of such carriers, would so strongly accentuate the discrimination as to 
make it unconscionable. We, as motor carriers, who are in a failing financial 
conditions, who are one of the major parts of the national transportation system. 
who have as many or more operating pecularities as the others, who are just 
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as strictly and completely regulated by Government, have been made the victims 
of a partial exemption, which no one could understand, which has been the sub- 
ject of countless and varying interpretations, and which has constituted a 
major handicap to motor carriers throughout all of the years since 1938. And 
now it is proposed to make the situation even worse by completely revoking the 
exemption. 

The considerations which doubtless prompted the Congress to make the rail- 
road and other carrier exemption provisions as broad as they are, apply equally 
to us. We conduct a 24-hour-a-day business. The whistle never blows in our 
plants, as it does in the case of manufacturing industries. We cannot possibly 
adapt our physical operations to any given number of hours. We cannot antici- 
pate delays because of weather conditions, breakdowns, or accidents. We can- 
not adjust our schedules or other affairs so that 40 hours per week per driver 
or mechanic or other employee will be provided. On the other hand, the hours 
of-service situation in our industry is adequately cared for by collectively bar- 
gained contracts and by the safety regulations prescribed by the Interstate Com- 
merce Commission. Any further, and necessarily conflicting, regulation by 
means of the Fair Labor Standards Act creates a manifest inequity and inter- 
feres substantially with our ability to perform an important and necessary public 
service. 

For these reasons, we hope and pray that the subcommittee will look with dis- 
favor upon these proposals, and that if anything is done concerning the motor 
‘arrier exemption, it be placed upon a parity with those of other forms of com- 
mercial passenger transportation. 


STATEMENT OF F.. D. NEWELL, Jr., PRESIDENT, NATIONAL ASSOCIATION OF REFRIG- 
ERATED WAREHOUSES RE VARIOUS BILLS T'o INCREASE THE MINIMUM WAGE 


This statement is filed by the National Association of Refrigerated Ware- 
houses on behalf of its 500 member companies throughout the country in oppo- 
sition to any increase in the minimum wages under the Fair Labor Standards 
Act. 

The many bills introduced to increase the minimum wage by from 15 to 60 
cents an hour constitute an artificial and inflationary interference with a deli- 
cately balanced economy and an impairment of free employer-employee bargain- 
ing. 

Attempts to justify any such increase on the grounds that it will affect only 
a few minimum-wage earners or that the increase can be paid out of profits 
are erroneous. 

’ast experience with minimum wages shows that there has always been an 
historical differential between the legal minimum wage and higher wages. Any 
increase in minimum sets in motion a series of pressures to increase wages 
in the higher brackets in order to maintain the historical differential. The same 
thing will happen again—resulting in increases all along the line. 

No segment of the economy—agriculture, labor, business or the general pub- 
lic—will be unaffected. Even if ariculture were totally exempt—which it is 
not—increased wages in our food-distribution channels would upset the sensi- 
tive cost-price relationships between food on the farm, in distribution and at 
retail. Increased costs of food, services, and manufactured products will be 
passed on to consumers, which includes everybody, in increased prices. 

The industries affected immediately—those now paying the legal minimum 
wage—are, for the most part, marginal concerns which could not absorb an 
increase without laying off some workers or possible being forced out of busi- 
ness altogether. 

The increased competition in many lines of business today coupled with 
wage pressures has narrowed profit margins to a point where there is no 
cushion to absorb further wage increases. This can mean nothing but in- 
creased prices—an inflationary step. 

For years the forces of competition, careful management, and improved effi- 
ciency have enabled industry to pay constantly increasing real wages without 
artificial interference from Government, or domination by Government edict. 

The free interplay of these economic forces is the very basis of our economic 
system. Left alone they will continue to operate to the benefit of all—as they 
have in the past. Interfere with them however, and you create economic haz- 
ards and handicaps and a period of adjustment and uncertainty harmful to 
business and labor alike. 
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We respectfully urge that no increase in the minimum wage be made at this 
time, either directly by raising hourly wages or indirectly by curtailing exemp- 
tions or reducing hours of work. 


STATEMENT OF DAvip VIPOND, CHAIRMAN, COMMITTEE ON LEGISLATION AND 
TAXATION, NATIONAL ASSOCIATION OF ToBACcco DIstriBUToRS, INC. 


My name is David Vipond, I speak both as a wholesale merchant and as a 
voice for the wholesale tobacco distributing business. I am the president of the 
Seranton Tobacco Co., a major wholesaling firm serving merchants in the States 
of Pennsylvania and New York. Asa member and chairman of a committee of the 
National Association of Tobacco Distributors, I represent and speak on behalf 
of thousands of businessmen whose 15,000 salesmen annually transact in excess 
of $5 billion worth of business with more than 1,300,000 retail outlets in the 
United States. 

I appear before you as a man who has spent the majority of his working years 
as a Salesman, in recent years combining his sales talents with executive duties. 
Thus, I would like to tell you why we are unalterably opposed to any revisions, 
modifications, or alterations that would change the status of “outside salesman” 
under the wage-hour law (sec. 13 (a) (1) of the Fair Labor Standards Act of 
1938, as amended). 

We hold the firm conviction that any law change aimed at squeezing salesmen 
within the confines of the wage-hour law would menace the individual salesman’s 
economic status. Our beliefs and opinions are not based upon economic theories 
or selfish personal aims: they are based upon practical experience gained both as 
an employee and employer. 

The role of the “outside salesman” in the wholesale tobacco field has changed 
immeasurably with the advent of the competitive buyer’s market. The men who 
sell our goods today are professionals. They are men whose livelihood depends 
upon their ability to utilize those intangible assets that produce the good sales- 
man. Their ability to get ahead is limited only by their individual ambitions. 

Better than 95 percent of this industry’s 15,000 salesmen work on the basis of 
straight commissions, or by a combination of salary plus commission. The sales- 
man’s earnings under this form of payment exceed by far that of other employees 
in the wholesaling industry. The incentive inherent in the commission form of 
wage payment permits the salesman to earn his livelihood by working fewer hours 
a week (if that is what he desires) or to earn a considerably larger salary if he 
desires to expend additional time and effort. The function of a salesman is to 
sell. To be of maximum effectiveness, this function cannot be limited in time. 

Among the most significant marketing changes in the tobacco distributor's 
operation over the past decade has been diversification. Tobacco-distributing 
firms have expanded their product lines. The wholesale tobacco salesman not 
only handles cigarettes, cigars, pipes, and tobacco products, he also deals in all 
types of candies, confectioneries and fountain supplies, as well as hundreds of 
sundry products, including pens, pencils, cleansing tissues, wallets, hosiery. watch 
bands, toys, lighters, cigarette cases, aspirins, toothpaste, razor blades, shaving 
cream, and even lawn mowers. Such product diversification gives the commission 
salesman the opportunity to spend more time in selling—and consequently to earn 
more income. Were the salesman to operate on. a stipulated wage-and-hour 
basis, he would degenerate to the level of an “order taker” and move relatively 
few items in his line. Not only would his financial status be adversely affected, 
but that of his company as well. 

Different territories may require different types of servicing by the wholesaler, 
but the essential duties of a salesman are always the same: (@) to canvass the 
retailers in his territory; (}) to interest them in his products: and (c) to build 
prospects into customers. 

The outside salesman is the unique creation of our economy. To equip and 
train a man to professional competence, as such, in our industry requires a 
minimum capital outlay of $5,000. Each salesman represents an average accumu- 
lated and ever-continuing investment of more than $36 million. This weighty 
capital investment is the businessman’s stake in each outside salesman. The 
salesman contributes nothing in capital. He contributes energy, experience, and 
skill to the wholesaler’s capital and his reward is in the form of a fixed amount 
as expressed in his commissions, regardless of the firm’s profit or loss. He is, 
in actuality, an independent contractor, an entrepreneur. In his relation to the 
firm for which he works, he is a partner without investment. 


62569 Pt. 2—35——41 
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The virtually limitless horizon for the salesman to exploit his professional 
abilities is further underscored by the fact that invariably he is provided with a 
ready-made territory and route. This route, to be covered with a prearranged 
frequency, leads to the development of a warm and amiable relationship between 
the salesman and his customers, a relationship created out of the resources and 
distribution techniques developed by his firm, a relationship which, when added 
to his stock in trade, is conducive toward the production of maximum sales and 
earnings by the salesman. 

The function of any salesman is to distribute, promote, and sell his employer’s 
products. The wholesale tobacco distributor, in order to function properly and 
to render efficient service to both the retailer and the ultimate consumer, must 
give prompt service to the outlets in his immediate vicinity as well as to those 
located in isolated sections. 

The nature of the territories covered by these salesmen varies as widely as the 
different sections and localities of our Nation. Tobacco and sundries are dis- 
tributed in urban, suburban, and rural communities. All of the communities 
are canvassed by outside salesmen. In urban and suburban communities, the 
salesman can canvass his accounts frequently and prompt deliveries can easily 
be made upon receipt of orders. 

In rural communities, distribution of the tobacco wholesaler’s products pre- 
sents different and more acute selling problems. The retailers are widely scat- 
tered. Their demands are limited; their gross volume, as compared to an urban 
or suburban retailer, is small. To be assured of a steady supply of suitable 
products, it is necessary for them to make purchases in small quantities and at 
frequent intervals. The only economical method of distribution which can be 
used in connection with rural retailers is that of the traveling man who makes 
spot deliveries. Were it not for the fact that this method of distribution were 
used, the increase in a rural retailer’s costs would be so great that he would be 
placed at an unfair competitive disadvantage. One alternative would be to 
shop for his needs in the urban centers, entailing prohibitive traveling expenses 
and time in proportion to the size of the order needed. On the other hand, if he 
were merely to place his order with the outside salesman and the wholesaler 
were to make shipment and extend credit in the same manner as is done in urban 
and suburban communities, the additional cost to the retailer for independent 
shipment and credit facilities would similarly raise his costs to an unreasonable 
figure. 

Sales work is so ungovernable by any known measure of occupational time 
or wage standards that its inclusion under provisions of the Wage-Hour Act is 
impracticable. Into the performance of sales work enter such variables as per- 
sonality, approach, and presentation of arguments. Very often, time is spent 
at home or in meetings, exploring new approaches or gaining familiarity with 
new lines. A sales presentation delivered in 10 minutes may be equally as 
effective as one delivered in an hour, depending upon the circumstances. How 
does one go about equitably setting time standards under these conditions? 

To endeavor to regulate the hours of outside salesmen is to invite disorganiza- 
tion, confusion, and irritation. The hours of outside salesmen cannot be con- 
trolled by the employer because salesmen’s operations are away from the em- 
ployer’s place of business. Salesmen are subject to unpredictable circumstances 
and conditions. The time required to cover a route is always variable. The 
salesman’s own manner of dealing with customers also has a marked influence 
on the time element. Some salesmen consummate a sale much more speedily 
than others. 

Operating in today’s competitive economy, firms frequently engage in special 
sales drives or intensive campaigns on particular products. Salesmen are in- 
fluenced in their daily work by competition from other salesmen. Elasticity in 
the salesman’s hours is imperative to the proper distribution and promotion of 
goods, and as a means of providing satisfactory services to the customers and 
consumers. It goes without saying that the selfish interests of the salesman 
himself govern the length of his working day since, in most instances, he is 
paid for performance rather than for the minutes or hours spent with each 
customer. 

The Wage-Hour Act was designed to spread work in a depression era and to 
protect the American workman from individuals and firms who sought to exploit 
their fellow citizens. The act is a bold weapon militating against practices which 
violate the standards of decent conduct in mitigating difficulties in the relation- 
ship between employer and employee. It proved its worth by measurably re- 
ducing substandard wages and unreasonably long and exhausting hours. It 
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also tended to elevate living standards in those sectors of our Nation where there 
has been a crying need for it. 

However, we are not in this instance confronted with any such problems; we 
are not concerned with easing the economic burden of those in the lower economic 
strata. We are asked to reexamine the definition of “outside salesmen,” with a 
view to bringing large numbers of them, now exempt, within the purview of the 
wage-hour law. 

For all the reasons I have explored—the independent, self-moving nature of the 
salesman’s job, the difficulty of finding and applying equitable time and pay 
standards, the-impossibility of computing earnings under the standard formulas 
or of accounting for hours worked—I earnestly urge that the present salesman 
exemption remain untouched. 


STATEMENT OF Paut H. Bovtron, EXEcUTIVE VICE PRESIDENT, NATIONAL ASSOCIATION 
OF WHOLESALERS 


Mr. Chairman and members of the committee, my name is Paul H. Bolton. I 
speak as executive vice president of the National Association of Wholesalers, 
an organization whose membership consists of eight leading national wholesale 
trade associations serving the interests of all wholesalers. The following asso- 
ciations are included in our membership: 

National-American Wholesale Lumber Association 
Atlantic Millwork Institute 

National Asociation of Tobacco Distributors 
National Wholesale Druggists’ Association 
Wallpaper Wholesalers Association 

National Wholesale Dry Goods Association 
National Gift & Art Association 

National Standard Parts Association 

The National Association of Wholesalers is opposed to any modification or 
revision of the Fair Labor Standards Act which would alter or change the 
exempt status of outside salesmen as set forth in section 13 (A) (1) of the 
Fair Labor Standards Act as amended. Our membership is alarmed about 
possible changes that would make so-called outside salesmen subject to the act. 
Outside salesmen are the lifeblood of the trade of hundreds of thousands of 
wholesalers in the United States. They are the individuals who find outlets for 
the products of our great productive machinery. By the very nature of their 
work, if they are to perform it ably and well, outside salesmen cannot be 
regulated as to hours or time. 

Most salesmen are working on a commission basis and are paid for the re- 
sults of their work—not for time consumed in performance. Salesmen them- 
selves prefer this method. While an outside salesman may be required. to 
produce a minimum quota in many instances, the quota when reached does not 
prohibit him from earning more., In other words, he is in many respects his 
own boss and functions as an independent businessman. The employer of such 
salesmen should not be burdened with the duty and responsibility of seeing that 
such outside salesmen work a certain number of hours per week. 

Furthermore, the outside salesman, in an historical and actual sense, does 
business on a personal basis, and it is obviously impossible to determine by 
the mere report of hours worked whether he is working or merely discussing 
the weather or a baseball game. 

Sales work is so ungoverable by any known measure of occupational time 
or wage standards that its inclusion under provisions of the Wage-Hour Act 
is impracticable. Into the performance of sales work enter such variables as 
personality, approach, and presentation of arguments. Very often, time is spent 
at home or in meetings for the purpose of exploring new approaches or gaining 
tamiliarity with new lines of merchandise. A sales presentation delivered in 
10 minutes may be equally as effective as one delivered in an hour, depending 
upon the circumstances. How does one go about equitably setting time stand- 
ards under such conditions? 

To endeavor to regulate the hours of outside salesmen is to invite disorgani- 
zation, confusion, and irritation. It also dulls competition. The hours of out- 
side salesmen cannot be controlled by the employer because salesmen’s operations 
are away from the employer's place of business. Salesmen are subject to un- 
predictable circumstances and conditions. The time required to cover a route 
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is always variable. The salesman’s own manner of dealing with customers 
also has a marked influence on the time element. Some salesmen close a sale 
much more speedily than others. 

The above mentioned are the most important points to be considered. For 
these reasons, the National Association of Wholesalers is opposed to any re- 
vision of the Fair Labor Standards Act which would have the effect of making 
its provisions applicable to outside salesmen. 


STATEMENT OF NATIONAL BEER WHOLESALERS’ ASSOCIATION OF AMERICA, INC. 


Gentlemen, on behalf of the members of National Beer Wholesalers’ Associa- 
tion of America, and to be included in the record of your hearings, we address 
ourselves to two of the proposals for amendment of the Fair Labor Standards 
Act which affect not only our members, but all employers engaged in the whole- 
sale business and similar businesses. These are considered in the following 
order: 

1. The proposal of the Secretary of Labor to increase the general coverage 
of the act from “Employees engaged in commerce or the production of goods 
for commerce” to employees employed by “a business establishment or enter- 
prise which is engaged to a major extent in Commerce or in the production of 
goods for commerce.” This affects all of the wholesaler members of this 
association throughout the entire United States. 

2. The proposal to increase minimum wage. This applies to wholesalers of 
malt beverages only in the Southern States. 

We consider these two proposed amendments in detail, and in the order 
stated above. 


!. Secretary of Labor's proposal to extend present coverage of employees en- 
gaged in commerce or production of goods for commerce to all employees of 
a business establishment or enterprise which is engaged to a major extent 
in commerce or in the production of goods for commerce 


(a) How proposal would apply to beer wholesalers.—We are concerned only 
with the extension of coverage to employees of an employer engaged to a major 
extent in commerce. Beer wholesalers do not produce any goods themselves. 

Beer wholesalers sell only within the confines of a single State, as the State 
laws regulating the sale of malt beverages uniformly permit sales at wholesale 
and retail only within the State, and prohibit sales from without the State. A 
beer wholesaler not only sells only within the State but his sales are limited 
within 1 or 2, or at the most a few contiguous counties. In large cities sales of 
malt beverages at wholesale are confined to only a portion of the city. This is 
a uniformly established practice without exception. The wholesale beer busi- 
ness is in every regard an essentially local business. 

The only interstate aspects of the wholesale beer business is the purchase of 
malt beverages from breweries outside the State in which the distributor is 
located. The vast majority of such wholesalers handle brands from breweries 
outside the State even though they may also handle brands of a brewery within 
their State. In practically all instances the purchases of such wholesalers from 
breweries outside the State vastly exceed their purchases from within the State. 

The Secretary of Labor has suggested that the term “major extent” in com- 
merce would be defined on the basis of whether the establishment’s interstate 
activities account for the greater part of its gross annual revenue or its total 
annual expenditures or of such revenue and expenditures Combined, as measured 
by dollar volume during the preceding fiscal year. 

If the test of “major extent” was based on total expenditures or on a combina- 
tion of revenue and expenditures, then in the case of practically all beer whole- 
salers, employees not engaged in commerce or in the production of goods for 
commerce would become subject to the act. 

(b) Effect on beer wholesalers and their employees.—There are many em- 
ployees of a beer wholesaler whose activities relate only to the sale and delivery 
of beer after it has come to rest in the employer's warehouse under no preexisting 
order who have nothing to do with the acquisition of beer. Their activities 
therefore are not in commerce. For instance, route driver-salesmen sell and 
deliver to retailers, sales promotion men, sometimes called street men, seek to 
promote business among retailers by getting retailers to handle a certain brand 
or brands or to handle certain brands of draft beer as well as these brands in 
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bottles or cans, or to handle new items or packages. They also supplement the 
work of driver-salesmen by putting up point-of-sale advertising and seeing that 
their merchandise is prominently displayed by the retailer within clear sight and 
easy reach of the customer, and that shelves are amply stocked with their prod- 
uct. Then there are office personnel whose duties relate solely to customers and 
not to the acquisition of beer from outside the State. 

These employees engaged exclusively in local sale of beer are paid on a salary 
basis, often plus a commission basis, on sales in their territory, or a bonus ar 
rangement. The time they spend on their work, especially promotion men, de- 
pends on their initiative and energy. They do not have set hours. They may 
take time off during the day and work at night when they can better see the cus 
tomer or, in the case of on-premises licensee, when they can best tell how their 
brands are moving or what size containers customers are buying. The employer 
cannot control their time nor can the employee always do so. The employer can- 
not expect these persons to, nor could they keep time records. 

From its inception the Fair Labor Standards Act has recognized that the com 
pensation for certain positions or jobs or types of work cannot be determined by 
the amount of time spent, nor can the time worked be subject to control by the 
employer. The act has therefore exempted from overtime and minimum wage 
certain types of work as for example outside salesmen, executive, administrative 
and professional employees (sec. 123 (a)). While driver-salesmen qualify as 
outside salesmen for exemption from the overtime and minimum-wage provisions 
of the act, promotion or street men do not so qualify as the actual day-to-day 
sales are made and orders obtained by the driver-salesmen. Neither do the 
promotion men qualify as executive, administrative, or professional employees, 
nor under other present employee exemptions. The sume is true of many of the 
office personnel concerned only with sales to retailers. 

It would require an entire change in the method of doing business as to these 
employees as to the control over their effort and the elimination of Commission 
or bonus arrangements to put them under a system controlling their hours 
of work. An employer can tell and control the number of hours it is necessary 
for plant employees or ordinary office personnel to work. Who can tell how much 
time is required away from the employer's place of business and in the place of 
business of customers in order properly to promote sales? 

Nor is it possible by establishing other exemptions to correct the situation 
which the Secretary of Labor’s proposal would create. The activities of these 
employers vary too much. Further, each new provision as to coverage or exemp- 
tion takes years of administrative and judicial interpretation to clarify. With 
due respect to the inference at least by the Secretary of Labor's testimony before 
your committee that the present provisions of the law as to coverage create a 
discrimination between those employees of a wholesaler who are engaged in 
commerce and those of a wholesaler’s employees who are not engaged in com- 
merce, this is not true. As a practical matter and universally the practice in 
the wholesale beer industry, employees who are engaged in the local business of 
selling beer are compensated equally with those employees who are engaged 
in the acquisition of beer from outside the State. Any differential in actual 
wages or salaries is due solely to a difference in the duties, responsibility, and 
ability required. In fact, those who are engaged in the local business of selling 
to retailers are probably better compensated than those engaged in the acquisi- 
tion of the beer from outside the State. This change is not necessary on the 
basis of correcting any inequalities because there are no inequulities. 


2. Proposal to increase the minimum wage provision of the act 


What is said under this point is made on behalf of the beer wholesalers within 
the southern States. For those who live and work in the northern States an 
increase in the minimum wage from 75 to 90 cents per hour will have no effect. 
but the effect on the economy of the southern States is not merely on the mini- 
mum wage, but on the entire wage and salary scales now existing there. 

The minimum wage of 75 cents per hour represents the wage for the least 
skilled and least difficult job. Jobs requiring more skill or which are more 
difficult pay a higher rate, than the minimum rate, whatever it is. If the mini- 
mum wage is increased, then the employer must correspondingly increase the 
wages of all employees in higher job classifications. This differential, dollar- 
and-cent-wise at least if not percentagewise, Must be maintained. An employee 
in a higher job will not work for the same money as received by a person in the 
lowest job. Thus an increase in the minimum must be correspondingly made 
all the way up. 
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This pyramiding effect also spreads to other industries not covered by the 
Fair Labor Standards Act, as, for example, retail occupations. If an employee 
in a certain position in such other industry is receiving more than the lowest 
paid job in an industry under the act, such first employee’s wage or salary rate 
will have to be correspondingly increased to hold the employee or at least to 
keep him or her a satisfied or satisfactory employee. 

The statistics submitted in the hearings before your committee by the Secre- 
tary of Labor and by representatives of labor, as reported by the usually accu- 
rate Bureau of National Affairs, refer to the effect on the number of employees 
who are now receiving less than the proposed minimum—1.3 million, or 5 per- 
cent of the workers, if the minimum is 90 cents. These figures overlook and do 
not reflect the increases which must and will follow to employees now receiving 
more than the respective minimums proposed by the Secretary of Labor and by 
the representatives of the labor unions. The corresponding impact on prices and 
cost of living as well as on wages and salaries will be much greater in the 
Southern States than is shown by the statistics based on the number of employees 
who are now below the proposed minimum. The impact on the economy of the 
south of an increase in the minimum wage to 90 cents will, it is believed, be 
adverse to the economy of the south and an increase to any higher figure at this 
time may well be disastrous. 

Respectfully submitted. 

By: R. J. CHEATWOOD, 
President. 

R. H. HopkINs, 
Reccutive Manager. 


‘ 


STATEMENT OF C. M. McMILLAN, EXECUTIVE SECRETARY, NATIONAL CANDY 
WHOLESALERS ASSN., INC., WASHINGTON, D. C. 


We wish to submit for the record our opposition to placing outside salesmen, 
including driver-salesmen, under the wage-hour law, as proposed in Senate bill 
770 and in testimony by Mr. George Meany of the American Federation of Labor 
nnd Mr. Solomon Barkin of the CIO. We speak on behalf of nearly 1,000 whole- 
saler members of this association which sell confectionery and a variety of 
related items to thousands of independent retailers throughout the country. 

If the committee is at all familiar with the nature of the job which a salesman 
performs, we cannot believe that it would favor the placing of outside salesmen 
under the wage-hour law. Therefore, at this time, we feel that we need only to 
remind your committeemen of the following points : 

(1) An outside salesman, though an employee from a legal standpoint, is like 
an independent contractor, controlling his own hours, determining his own time, 
and, through his own initiative, determining his own remuneration. 

(2) Because of the nature of the outside salesman’s work, there is no way by 
which management could keep an accurate record of the number of hours worked 
by the salesman; and to limit the time allowed a salesman each week would 
serve only to limit the amount of goods sold. 

(3) Limiting hours would not necessarily prevent an outside salesman from 
continuing to work even though he failed to report the correct number of hours, 
thus creating a hazard to the employer for claims of double overtime should the 
salesman later file such claims. 

(4) Since most outside salesmen are paid either on a commission basis or a 
salary plus commission, or a straight salary bearing a direct relationship to 
the amount of goods sold, it would be extremely difficult to convert this com- 
pensation into an hourly rate which would not at the same time eliminate the 
salesman’s incentive to sell more goods. 

(5) It is not fair to the good salesman to require that he work by the hour 
since many salesman can finish the job in much less time than other salesmen. If 
he is paid according to the amount he sells, he should be at liberty to determine 
the amount of time he can afford to spend with each customer. 

(6) It is not fair to the outside salesman to limit his earnings bv limiting 
the number of hours he works. Salesmen follow this profession largely because 
it offers opportunity for greater income. If it takes longer hours to achieve that 
income, they prefer to spend their time that way. 

(7) It would tend to encourage dishonesty among the salesmen. Some sales- 
men do not check into the office, but go directly to their sales territory. The 
employer would have no way of determining when an employee started or when 
he quit, or when he was working or doing personal or family chores. 
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(S) Individual earnings per salesman would drop if his hours of work were 
controlled. This would tend to turn good salesmen toward other jobs since 
the incentive to greater earnings would be removed, 

(9) It is impractical to make a regular schedule of work for an outside sales- 
man. If a buyer is out; the salesman has to wait, and if the buyer is gone for 
any considerable length of time, the salesman has to make a callback. Whether 
to make these callbacks or to wait must be left to the judgment of the salesman. 
His judgment must be based on the prospects for an order and not on the time it 
takes to get it. 

(10) A uniform 40-hour week for the outside salesman is not realistic, as 
many territories cannot be covered in a specified length of time. To require that 
a salesman discontinue his work at the end of 40 hours to avoid the payment 
of overtime would find some salesmen many miles from the employer's place of 
business. This would necessitate the curtailment of territories and eliminate 
service to a large number of retailers in out-of-the-way areas. 

(11) Outside salesmen are paid considerably above the minimum and therefore 
the minimum wage would not help them. 

(12) Qutside salesmen are often paid on a basis of furnishing their own 
transportation and paying their own expenses, and this would complicate the 
computing of an hourly rate of pay. 

(13) An hourly rate of pay would tend to destroy the initiative of the salesman 
since he would not be rewarded for his sales ingenuity or initiative. 

(14) The good salesman would be penalized by the poor salesman and this 
would tend to force him to try to go into business for himself in order to avoid 
the limitation on the amount of time he spends on his job. 

(15) Placing of outside salesmen under the wage-hour law would tend to 
encourage the cash-and-carry house, cooperatives, and the discount houses which 
haveno salesmen. This would put a lot of salesmen out of work. 

(16) Generally, where outside salesmen have been unionized and the minimum 
weekly rate of pay established, time and one-half for overtime has not been im- 
posed nor his incentive pay been taken away. 

(17) An outside salesman’s work is not finished when he makes his last call. 
Many of his waking hours are spent in sales planning, acquiring product knowl- 
edge, and doing other things to enable him to increase his earnings. How could 
this time be regulated by the wage-hour law? 

(18) Regulation of outside salesmen’s hours and wages would tend to reduce 
the amount of sales volume and thus interfere with the distribution processes in 
this country. Removal of the incentive to sell would reduce the amount of goods 
sold, 

(19) Regulation of the outside salesman’s time would eliminate both marginal 
salesmen and marginal territories since it would not be profitable for wholesalers 
to employ salesmen who do not produce a sufficient amount or to serve areas 
which do not produce a satisfactory volume. 

(20) Regulation of the outside salesman would increase the cost of selling 
because it would tend to lower the production of the salesman for the amount of 
time spent. Sales expense already constitutes the greatest portion of the 
distributor’s cost of operation, as selling is one of the most importnt functions 
he performs. It would place a serious hardship on the distributor to meet further 
increases in selling costs out of the present subnormal margin of profit. 

(21) The true salesman does not want regulations of his hours or his income. 
His is the acme and the essence of the private enterprise system which made this 
country great. His freedom of initiative and his ambition must not be hampered. 


SUMMARY 


Attempted regulation of an outside salesman’s hours would be both unjustified 
and oppressive. The salesman is assigned a territory within which he is, in effect, 
a merchant. He receives a commission on his sales and his earnings are deter- 
mined by the degree of ability, imagination, effort, and time he puts into his work. 
He must adjust himself to the selling requirements of his product and to the 
wishes and time of his buyers. To sell successfully, the salesman must provide 
what the buyer wants, when he wants it. 

The relationship between a salesman and his customers is a human, personal 
relationship. The salesman must study his customers, their personalities, and 
their requirements. When he leaves the warehouse he is on his own. He is not 
subject to supervision or fixed operating schedule. His time away from the office 
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is determined by his judgment as to the amount necessary to devote to each 
customer and the adjustment of his time to the customer’s buying hours. Part 
of his time away from the office necessarily is waiting time. The remainder 
depends on his efforts and methods and on the location, availability, and require- 
ments of his customers or prospective customers. ‘To limit his time away from 
the plant is to limit his earnings and to impede business in his territory. 


STATEMENT BY THE NATIONAL CANNERS ASSOCIATION ON PROPOSED REVISION OF 
THE Farr LABOR STANDARDS ACT 


The National Canners Association is a nonprofit trade association of about 
800 members in 44 of the 48 States and each of the Territories. The members of 
this association, including both individual canning companies and cooperative 
canning enterprises, pack approximately 75 percent of the Nation’s pack of 
canned vegetables, fruits, and fish. 

In the course of the hearings before this subcommittee, a number of witnesses 
have suggested that there be no exemptions from the penalty overtime provi- 
sions for the processing of fruits, vegetables, and fish. This proposal is also 
incorporated in S. 662 and S. 770 now pending before this subcommittee. Since 
these proposals are of serious concern to the canning industry and have been 
offered in total disregard of the operating conditions controlling in agricultural 
and fish processing, as recognized by Congress since 1938, the National Canners 
Association has requested the privilege of filing this statement. 

The factors which gave rise to the original congressional grant of these quali- 
fied overtime exemptions for agricultural and fish canning are as operative 
today as they were in 1938, and those urging their elimination have offered no 
new justification for their revocation. 

Canners of agricultural commodities, like those engaged in agricultural pro- 
duction itself, are confronted with overtime needs of an entirely different char- 
acter from those encountered in ordinary manufacturing operations. <A fruit or 
vegetable is not only a seasonal item, imposing on the processor the labor sup- 
ply problems of a limited production season, but is, additionally, a raw material 
which must be harvested and processed at its point of optimum maturity. What 
this period of optimum maturity may be may vary with particular commodities 
and with varying climatic conditions, but, when that point is reached, the har- 
vest of the particular field or orchard must be picked and processed immediately, 
regardless of the limited labor supply available or the number of overtime hours 
required in the canning operation. 

The working hours of the canner are therefore substantially beyond his con- 
trol. Where the time, the speed, and the volume of the harvest is dependent 
upon natural factors which the employer cannot regulate, the employer nec- 
essarily lacks control of his working hours. Since maximum use must be made 
of the limited local labor force available for his seasonal operations, he cannot 
supplement his labor force with additional workers to accommodate these unpre- 
dictable and variable overtime needs. Even if additional labor were available, it 
could not be asked to work a few hours or 1 or 2 days or a few days in particular 
weeks. But harvesttime in an agricultural area inevitably produces temporary 
labor shortages. A rigid maximum workweek is therefore not a practicality in 
seasonal canning operations nor can it reasonably be made so by action of the 
Congress. 

Canners constantly work to regulate the receipts of raw materials to mini- 
mize this operating problem. For example, staggered planting schedules based 
on estimated dates of maturity have been introduced. But neither the canner, 
the farmer, nor the Federal Government has ever devised a technique for con- 
trolling the weather. Rainfall, temperature, and all other climatic conditions— 
not the processor—determine the size and condition of the harvest and when and 
in What quantity the harvest must be picked and canned. No canner operates 
his cannery for any more overtime hours than his receipts of raw material obli- 
gate him to. But his overtime hours remain dependent upon the vagaries of 
nature and the imponderables of agricultural harvests. 

These same conditions prevail in respect to fish canning. Here nature and 
Federal and State conservation laws combine in making the problem acute. One 
can fish only when conservation regulations permit. Yet one can catch fish only 
when there are fish running—whether it is in the dark of the moon, as in the case 
of sardines, or when the tide is right, as in case of salmon. Inherent in the fish 
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canning operation, whether it be shrimp or tuna, is a highly fluctuating supply 
of raw material of a highly perishable nature. When a fishing vessel arrives at 
the dock with fish, they must be processed. The receipts and the necessar) 
hours of work are therefore not within the control of the processor. 

This basic characteristic of fruit-, vegetable-, and fish-canning operations has 
been amplified before congressional committees time and time again when sim- 
ilar proposals to eliminate or curtail these overtime exemptions have been offered 
Also fully of record are the detailed industry circumstances to which Congress 
gave recognition in enacting the exemptions and which all prior wage-hour 
Administrators have confirmed through industry studies. The uncontrollable 
overtime demands imposed by the raw material, the highly seasonal operations, 
the types of employees who work in these operations, the relative inflexibility 
of the labor supply, the characteristic location of canneries in rural communi- 
ties, and the difficulty of sharply distinguishing between where farming ends and 
canning begins, have been comprehensively documented before congressional 
committees on innumerable occasions. Reference may be had to the following 
hearings: 

Committee on Education and Labor, House of Representatives, 8lst Congress, 
ist session, volume 1, pp. 850-871. 

Committee on Labor and Public Welfare, Senate, 8ist Congress, Ist session, 
pp. 633-658. 

Subcommittee on Committee on Labor and Public Welfare, Senate, 80th Con- 
gress, 2d session, pp. 798-807. 

There have been no basic dissent from these facts of industry circumstances. 
In 1937, President Green of the A. F. of L. remarked that “In cases such as the 
canning industry and the fishing industry * * * some special arrangements are 
necessary in order to meet the urgent needs of the peak and seasonal demands” 
(joint hearings before the Senate Committee on Education and Labor and House 
Committee on Labor, 75th Cong., Ist sess., pp. 234-35). 

Mr. Metcalf Walling, the then Administrator of the Wage Hour Division, 
testified before the Senate Committee in 1945 that ‘* * * the need for over- 
time work is apparent. The industries subject to severe pressure of seasonal 
activity in the moving or processing of a crop fall into this category. In the 
canning of perishable fresh fruits and vegetables, for example, the entire avail- 
able labor supply in the areas in which the establishments are located is fre- 
quently utilized during seasonal operations. At such times, employees often 
must work considerably more than 40 hours in order to prevent the spoilage of 
food. If the purpose of section 7 is to spread employment through penalized 
overtime work I wonder whether it would be appropriate to apply the penalty 
under such circumstances” (hearings before subcommittee, Senate Committee on 
Education and Labor on S. 1349, 79th Cong., 1st sess., p. 241). 

In i948, Mr. McComb, the present Administrator, said that “* * * all the 
industries which process and handle agricultural and fish productions have a 
hasie similarity. Their primary problem under the act concerns the overtime 
provision since they are affected by seasonal peaks of activity which, to a con- 
siderable degree, are not controllable since they depend upon the uncertainties 
of weather and other natural phenomena. Moreover, these industries are fre- 
quently located in small towns in rural areas where additional labor is not 
readily available” (hearing before subcommittee, Senate Committee on Labor 
and Public Welfare on 8S. 49, S. 154, ete., 80th Cong., 2d sess., 1948, p. 40). 

The issue therefore is simply whether it is necessary and sound policy to legis- 
late a rigid 40-hour workweek for the canning of seasonal vegetables, fruits, or 
fish, where neither additional labor is available nor the necessary hours of 
work are within the employer’s control, and where the result would be loss to the 
farmer and fisherman, hardship and discrimination among processors, and 
ultimately increased costs to the consumer. 

The basic purpose of the overtime provisions of section 7—to spread work and 
to require the planning of operations to avoid exceeding the maximum work- 
week—has no relation to the circumstances confronting fruit, vegetable, or fish 
canners. This statutory purpose assumes that the hours of work are within the 
employer's control and that the factors controlling the time of work will he the 
same for all those competing in an industry. Where this is not true, the s‘atu- 
tory purpose cannot be achieved, and haphazard competitive dislocations and the 
application of pointless wage penalties to employers is the inevitable result—to 
the detriment of canner, farmer, fisherman, and consumer alike. 

If fortunate growing conditions in one area permit the tomato crop to be 
harvested and processed with only a small amount of additional hours, but rain- 
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fall and heat bring on the crop in an avalanche in another area and require much 
more working time, the competitive position of growers and canners in the two 
areas is seriously affected because the products are marketed nationally and 
compete nationally, and wherever they are packed, they meet on the shelves 
in the cities, where the consumers buy them. 

Geographical distances often less than a county in magnitude may mean 
great differences in the volume or rate of harvest. With a rigid 40-hour week one 
canner paying the same hourly rates would have a vastly different labor cost than 
another if the Lord provided different growing conditions, weather, rainfall, or 
permitted different activities of the insects which may affect the crop. 

In all likelihood, the real impact of any complete or partial elimination of 
these necessary exemptions would be upon the consumer. Canned foods have 
had a gratifying price record, and in the entire food budget represent the items 
which have least advanced in price. Elimination of these necessary provisions 
for agricultural and fishery processing will mean vastly increased costs to the 
consumer. This will flow either from the added burden of overtime or from 
decreased production. 

Accordingly, application of the rigid 40-hour week to the canning of seasonal 
vegetables, fruits, and fish would mean either that the entire harvest or catch 
could not be taken—with loss to the farmers or fishermen, or increased costs 
to the consumer—and, in addition, different and discriminatory labor costs. 

Nor is there any warrant for statutory changes modifying the present language 
of these exemptions. It might be said that initially the phrasing of these 
exemptions was not the happiest in terms of clarity or ease of interpretation. 
But negotiation, administrative rulings, litigation and practical experience have 
developed a pattern of industry and administrative understandings which cur- 
rently enable these provisions to be practicably and reasonably applied to the 
many varying patterns of cannery operation. Efforts to modify the language 
of these provisions can only result in a renewal of the confusions, uncertainties 
and disagreements which followed the original passage of the act, but which 
have substantially subsided with the industry’s 17 years of experience under 
these exemptions. A reopening of the entire problem through unnecessary 
statutory changes may disrupt existing enforcement patterns for another decade, 


STATEMENT BY WATSON Rocers, PREStpeNT, NATIONAL Foop BrRoKERS ASSOCIATION 





My name is Watson Rogers. As president of the National Food Brokers 
Association, with headquariers here in Washington, I hereby file this statement 
on behalf of the 1,800 member firms of this association registering our disap- 
proval of any attempt to change the established regulations under the Fair Labor 
Standards Act as they apply to outside salesmen. 

So you can understand our interest in this matter, I would like to point out 
that our members operate in every market area in the Nation. Their business 
operations consist of making sales for the manufacturers and processors they 
represent to all wholesale buyers in their area. They employ salesmen to con- 
tact the different buyers. These salesmen operate in the field. They are out- 
side salesmen in every sense of the word. Thus you can understand the sig- 
nificance of these regulations to our members and to their employees. 

We are opposed to eliminating the present exemptions for outside salesmen 
as we feel it would have a most harmful effect on both our food broker firms 
and the salesmen themselves. Where our members have discussed this with 
their salesmen they all indicated that the latter would not want any change in 
the law as they feel it would severely curtail their income. 

Before I list for you some of the many reasons reported by our people as 
objections to any change in the law, I would like to refer to a survey of our 
members which was published by the Saturday Evening Post in 1954. This 
survey showed that the overwhelming majority of our members employed five 
or less salesmen. Thus you can see that these firms though performing a vital 
sales service are, individually, small business organizations. Every firm report- 
ing employed at least one salesman so that all have an interest in this subject. 

That a change in the regulations to eliminate the coverage of outside salesmen 
would not mean an increase in income to food broker salesmen is obvious from 
another statistic published by the Saturday Evening Post. This showed that 
only 19.4 percent of the salesmen of our members were paid on a straight salary 
basis. The other 80.6 percent were paid straight commissions or various com- 
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binations of salary, commissions, bonus, ete. Thus you can see that the sales- 
man of the food broker is dependent for his income basically on his own efforts. 
His own initiative and experience determine what his final income will be. 
Anything that would prevent these people from using their initiative by deter- 
mining for themselves how long they want to work would materally affect their 
earning ability. 

Another important statistic reported by the Saturday Evening Post showed 
that of those people who paid straight monthly salaries only 23.6 percent paid 
under $300 as a starting salary. Thus it should be obvious that the minimum 
hourly wage is not a problem for these people. In fact, if anything, coverage 
under these laws might have a tendency to drive salaries down toward the 
minimum. 

Of the firms that pay a base salary plus a bonus or commission, only 2.8 percent 
pay the starting basic salary under $200. Naturally with the commissions and 
bonus the final income figured is much greater. 

From these few statistics quoted above, one can see that most food brokers 
pay their salesmen on an incentive basis. The outside salesman of the food 
broker in many ways is not just an ordinary employee but instead is almost in 
the executive or professional classification. Many of the salesmen look on 
themselves as being in this category. I might point out here that frequently 
sales managers of manufacturing firms join food broker organizations either as 
partners or as salesmen. This indicates the caliber of these people and their 
earning capacity. They feel that when they are in the field they are on their own. 
Their time is theirs to organize as they see fit. Basically they are responsible 
to their employer for results, operating of course within the general policies of 
the firm. But results alone are what determine their income. To attempt to tell 
such an individual how long he can work would be most impractical, if not 
impossible. Such an attempt would place an insurmountable burden on the 
employer as he would have no means of checking or controlling the salesmen’s 
time in the field. All of the above has been pointed out by the many members 
who have written to us registering their strong disapproval of any attempt to 
place restrictions on wages and hours of outside salesmen. 

In addition, I would like to list some of the other points made by our members 
in this regard. They point out, as I have above, that regulation of the outside 
salesmen would be a severe handicap to all of those who are on an incentive basis. 

The extent of this handicap can be seen by the fact that a great many of them 
spend a good deal of their time in traveling and in waiting to see the buyers. In 
rural areas in all parts of this country our salesmen have to travel many miles 
to contact the various buyers. Some of our members have stated that their men 
might have to travel as much as a thousand miles to cover their territory. Many 
have to travel hundreds of miles to contact the only buyer in a town and then 
have to go on 50 or 100 miles to the next buyer. Our people feel that any 
requirement that there be a limit of 40 hours would be very impractical. 

We understand, of course, that the law does not prevent an individual from 
working more than the maximum number of hours. However, the extra cost 
factors involved, plus the amount of recordkeeping that would be required to 
comply with this type of regulation would constitute a great burden. Many 
firms could not operate under these regulations. Our people have long been 
facing ever-mounting costs of operations, particularly in sales costs. To force 
them to pay time and a half or more on already high salaries would be prohibitive. 

In submitting its objections to this kind of coverage one of our member firms 
gave statistics to show that coverage of its outside salesmen under present legal 
restrictions would increase its cost from 25 to 50 percent. Naturally such an 
increase would either mean passing on the extra costs or putting the firm out of 
business. 

On the other hand, there would be a tendency for the employers to try to 
reduce the base salary of the employee nearer the legal minimum so as to offset 
any burden of overtime. This would not help the employee at all and would result 
in a much lower net income. 

Many of our members have indicated that if restrictions were placed on the 
hours of their salesmen some of them would have to be eliminated and they 
would try to handle their business on a phone or mail basis. Not only would this 
handicap the employees who would lose their jobs, but the food broker would 
have less income. Also the small buyers who are located in isolated areas would 
be affected by these actions. If they could not receive the same coverage as before 
undoubtedly their business would suffer. 
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Other brokers have pointed out that because their salesmen are on their own 
they have irregular hours. Some weeks they work more, others less. With their 
time being their own they have time to attend to personal affairs which they 
otherwise could not do. Attempting to place them under a confining hourly basis 
of employment would eliminate for them one of the most advantages they find in 
sales work. 

Almost all of them pointed out that their salesmen have to wait long periods 
of time in the office of the buyer before they can get in to see him. That wait 
is unpredictable and often is not the fault of the buyer. Delays and interrup- 
tions are not always controllable. Actually the time and activities of these 
salesmen are affected by the people on whom they call. An extended call on a 
buyer could very readily develop into a two hour ¢all or it might only take a 
half hour. 

A salesman planning to have lunch or dinner with a buyer for the purpose of 
discussing business in many instances would have to refrain from doing so if he 
were forced to confine his efforts within a 40-hour workweek. Yet, if the salesman 
had to quit at any certain timgé of day or when the maximum working hours 
expired, it might mean that he would have to make a special trip the next day 
or the next week. His opportunity for sales and earnings would be severely 
reduced thereby. 

It was also pointed out that no conscientious industrious salesman could 
establish a uniform hourly workday. Waiting for buyers, travel time, emergency 
calls, and special needs of buyers, etc., all make it impossible to plan a detailed 
hourly schedule. 

Some of our members point out that many of their men covering outside terri- 
tories prefer to live in a large metropolitan area and travel back and forth to the 
outlying smaller towns. If the employer had to place his salesmen on a straight 
hourly basis he would have to demand that a number of them relocate in more 
central areas. This would work a distinct hardship on the salesmen and their 
families. 

Many of these salesmen would much rather travel an extra hour or two in the 
evening to get home to their families than to quit working at a certain time and 
stay out at a hotel. 

As for control and enforcement, it would be most difficult. With the salesmen 
out in the field it would not be possible to record his working hours as he himself 
would not want to limit his earnings. Without his cooperation any such law 
would be unworkable. Certainly there is no practical way in which the outside 
salesman can be subjected to any fixed number of hours without his cooperation. 
The employer could not control closely what he does with his time when away 
from the office. 

The Fair Labor Standards Act was passed for the protection of the American 
worker who needed such protection. Let us not confuse protection with subjec- 
tion. To eliminate the exemptions for outside salesmen would provide no protec- 
tion for them but instead would subject them to unnecessary restrictions, and 
what is worse, to a lower standard of living. 

When it first passed the laws on wages and hours Congress wisely saw the 
desirability of providing an exemption for outside salesmen. The same reasons 
that applied at that time apply today. There is no more reason today to elim- 
inate the exemption for outside salesmen than there was then. 

Inasmuch as nobody would benefit! by removing the exemption of outside sales- 
men from coverage under the Fair Labor Standards Act, and inasmuch as the 
salesmen themselves and their employers would materially suffer by such removal 
of exemption, we hereby petition the Congress to make no change in this regard. 
Retain the exemption for outside salesmen and help encourage the profit motive 
and the earning capacity of the individual. That is the American way. 


STATEMENT OF THE NATIONAL LUMBER MANUFACTURERS ASSOCIATION ON PROPOSED 
AMENDMENTS TO THE Fark LABOR STANDARDS ACT 


The National Lumber Manufacturers Association, which is a federation of 16 
regional associations and lumber manufacturers located throughout the United 
States, is opposed in principle to the Federal Government legislating wages and 
and hours of work. Its policy in this respect, first adopted at the time the so- 
called Fair Labor Standards Act was enacted, has been repeatedly reexamined 


and reendorsed as a cound expression of principles to which the American lumber 
industry adheres. That policy is: 
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“We oppose the principles of legislating wages and hours of work by Federal! 
law. This type of Federal control, as now embodied in the Fair Labor Standards 
Act and the Walsh-Healey Act, is fundamentally unsound an in the final analysis 
will be a disservice to those whom it purports to benefit. It is inherently infla- 
tionary. Its fixed minimum wage stifles industrial expansion, discourages the 
establishment of new businesses which provide economic opportunity, and pre 
vents the free flow of capital into all areas and regions of the Nation. We urge 
that these laws be repealed.” 

In a firm belief that the legislation of wage is not a proper function of the Fed 
eral Government, we also are strongly opposed to any increase in the statutory 
minimum rate. The association’s policy in this respect was reviewed and 
reendorsed by its executive committee on February 28, 1955. 

By and large, the greater portion of the lumber manufacturing industry is 
not directly affected by the Federal minimum wage nor immediately con 
cerned with the effect of a higher one. In fact, the lumber industry in the West, 
which accounts for more than half of the Nation’s total lumber production, has 
one of the Nation’s highest industrial wage structures, its average hourly 
earnings in 1954 being $2.17 as compared to a $1.81 average for all industries 
But another substantial segment of the industry—the southern region, which 
accounts for about 30 percent of the Nation’s lumber production—is directly 
concerned with the Federal minimum wage and will be seriously affected by 
any increase in the present statutory minimum rate. 

Characteristics of the lumber industry and lack of geographica! concentration 

A 1943 study by the Wage and Hour Division of economic factors bearing 
upon the minimum wage in the lumber industry pointed out that, unlike most 
manufacturing industries, the lumber industry is not concentrated in heavily 
industrialized areas of the Northeastern and Lake States and that the pro- 
portion of lumber industry workers to total wage-earners is small in the North 
as compared to the South. The lumber industry is essentially and predominantly 
a small-business industry. Of the 65,000 or more sawmills located in all parts 
of the United States, less than 200 are in what might be called a large categor) 
and more than 60,000 are definitely classified as small. Studies of the Federal 
Trade Commission reveal that lumber is the least concentrated of all manu- 
facturing industries, yet ranking third in 1950 in terms.of total employment 
among 247 manufacturing industries. The four largest companies in the lumber 
industry account for only 4 percent of the total employment in the industry. 
The following table shows how relatively farflung employment is in the lumber 
industry as compared to the concentration in the top two manufacturing indus- 
tries : 


Total em- First 4 com- 


Industry , ployment panies 





Percent 
Motor vehicles and parts : a ‘ caine 721, 000 
Steel works of rolling mills___- : stadia : 504, 000 
Sawmills and planing mills- ore ; : 459, 000 


The above figures with respect to sawmills and planing mills do not include 
more than 200,000 employees in millwork, cooperage, plywood, wooden box, and 
wood furniture plants which also generally are small local enterprises. The same 
relationship is reflected when the concentration is expressed in value of product, 
the 4 largest companies accounting for only 4 percent of the lumber industry’s 
total product. 


The 1954 Economic Report of the President points out that the statutory mini- 
mum wage does not get to the heart of the problem of low annual incomes 
and, impliedly, has inherent dangers 

For a summary of the complex reasons why Federal legislation of a minimum 

Wage is unsound and a disservice to those it purports to benefit, we need go no 

further than the President’s Economic Report to the Congress of 1954. We as- 

Sume the report reflects the collective wisdom of the Council of Economic 

Advisers, which has the economic facts of the entire Nation at its disposal to 

carry out its job under the law of advising the President on economic policy. 

In essence, the Economic Report states that the following elements should be 
considered in dealing with the problem of low income (which the Federal mini- 
mum wage law is intended to cure)— 
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1. Low annual incomes are not caused solely by low wages; nor are high 
incomes assured by high hourly rates. 

2. A minimum legal wage does not benefit the worker if it pushes up the whole 
scaffolding of wages and the cost of doing business, thereby leading to inflation 
of living costs, the loss of jobs by the least productive workers, or destruction of 
the marginal entrepreneur. 

3. Low-pay industries are often those with modest profits and with limited 
opportunities to increase man-hour output and to absorb rising costs. 

4. A substantial portion of low-income families are self-employed; a higher 
minimum does not help the self-employed but may increase their costs. 

5. Improvement of income is best approached by developing greater skills and 
mobility ; improvements in efficiency of both employer and employee are more 
important than the minimum wage in providing an escape from poverty. 

While the foregoing elements apparently were cited in the 1954 Economic 
Report to show why a higher minimum wage should be approached with caution, 
the lumber industry believes in fact that they are better reasons why the Federal 
Government should not be in this field at all. More important considerations 
involved in bettering low annual incomes, taken with inherent economic dangers 
that are involved in raising the statutory wage floor, add up to why the lumber 
industry regards Federal legislation of wages and hours as a disservice to those 
it purports to benefit. 

In addition to the economic deficiencies of a statutory minimum wage, the 
Economic Report of the President gives tacit recognition to the political evils 
of the law in stating— 

“We must not proceed, as has happened at times in the past, to ignore some 
workers and pretend to aid others, while in fact raising their cost of living and 
reducing their chances of employment.” 


Wages and hours appropriately belong in the field of collective and individual 
bargaining, with Government participation limited to the extent necessary to 
afford legal protection to the basic rights of employers and employees 


The lumber industry thinks that the determination of wages and hours appro- 
priately belongs in the field of collective and invidual bargaining between em- 
ployer and employee. It endorses Government participation here to the extent 
necessary to afford legal protection to the basic rights of employer and employee. 
The association’s policy in this respect is the same as that expressed by the 
President in his state of the Union message of February 2, 1953, namely, that 
our whole economic system and its strength is based upon an atmosphere of free- 
dom and an abhorrence of direct and arbitrary controls and that *** * * Amer- 
ican labor and American business can best resolve their wage problems across 
the bargaining table.” 

This expression of economic philosophy was made by the President in telling 
the Congress why he would not seek a renewal of wage and price controls, which 
he had terminated by Executive order. The lumber industry does not see any 
logical reason as to why ceilings imposed upon wages under the law are any less 
offensive than statutory floors imposed by law. If one is offensive to an atmos- 
phere of freedom then the other is also. And they both in fact are. 


A Federal statutory minimum wage is an unnecessary centralization of power 
and an unwarranted intrusion upon economic problems that are regional or 
local in nature 


As recently as April 5, 1955, the Secretary of Labor in a public address stated 
that the President ‘‘* * * has called a halt to this drive for centralization” 
(referring to the Federal Government’s activities in developing labor standards 
legislation). He said that for 20 years proponents had been hammering away 
at the Federal Government to improve labor standards through Federal legisla- 
tion as being an easier way of doing it than to wage 48 separate legislative battles. 

Proponents of a minimum wage often claim that there is no difference in living 
standards between areas. Secretary of Labor Mitchell impliedly and expressly 
refuted this when he referred to “* * * the real differences which exist between 
our 48 States in terms of average wages, living standards, working conditions, 
basie schooling facilities, geography, climate, and so on.” He stated also that a 
Federal labor standards law needs to be geared to all the States and therefore 
often fails to meet the specific needs of many States. He reiterated that the 
philosophy of the administration is that the responsibility for labor standards 


legislation should be reconcentrated in the States since they best know their 
own needs. 
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When these remarks are weighed in connection with the present proposals, it 
would appear that these proposals are exactly what the President was warning 
the Congress to avoid when he stated in his state of the Union message of Feb- 
ruary 2, 1953—“The determination of labor policy must be governed not by the 

agaries of political expediency but by the finest principles and convictions * * *” 


The Fair Labor Standards Act has been described as a major mistake in national 
policy because it is inconsistent with the kind of economic system it is sup- 
posed to foster 


Economie studies of the effect of Federal minimum wage legislation are not 
numerous, but one economist of national repute has given serious consideration 
to it since the Fair Labor Standards Act was passed in 1938. Appearing before 
the House labor subcommittee in 1947, Dr. John V. Van Sickle said that after 
several years’ study he had concluded that the wage-hour law was a major mis- 
take in national policy. In his recently published Introduction to Economics 
(D. Van Nostrand Co., 1954: coauthored with Rogge), Dr. Van Sickle devoted 
two full chapters to national wage policy and the Fair Labor Standards Act, 
and concludes that the law is inconsistent with the very kind of economic system 
it is supposed to foster; that while supporters of the law may feel it promotes 
social justice, that actually it serves to protect the wealthy against the lower 
income regions. Apparently, several years of further study have fortified the 
belief he expressed in 1947. His conclusions support the lumber industry’s 
belief that Federal legislation of wages and hours is fundamentally unsound 
and a disservice to those it purports to benefit. 


| legislated wage floor may mean denial of economic opportunity to both em- 
ployer and employee ; the manner in which it would achieve its commendabl 
objectives cannot be justified as a matter of public policy 


Stated simply, a legislated wage floor means that private enterprise can 
neither find employment for itself nor create employment for others unless the 
prospective employer meets an arbitrary standard imposed without regard to 
the circumstances. 

A legislated wage floor is a curb on opportunity to create production, wealth, 
and employment where it might not have previously existed. It forces the pos- 
sible beneficiary of such enterprise to a still lower standard of living—that 
afforded by unemployment pay, Government relief, or charity. 

There are, of course, economic theorists who would justify such a legislative 
policy on the ground that in the long run it will be a net social benefit to destroy 
enterprise that cannot meet the arbitrarily imposed wage standard. If this is 
the purpose of the Fair Labor Standards Act, it is a harsh economic rule which 
ignores the rights of human beings and, as a matter of public policy, treats them 
as chattels. The lumber industry feels certain that neither the Congress nor 
the American people would endorse such a harsh program, which would go far 
toward destroying both incentivé and existing private enterprise in many areas 


There is no evidence that low-income workers have received a lasting benefit from 
a statutory wage floor but to the contrary may have been harmed 

There is no evidence that American workers and their families ever received 
any benefit from a Federal wage floor that was not transitory in nature. Studies 
of the Department of Labor reflect the inability to measure the impact of a 
higher minimum wage because of the imponderable factors involved. The 
Department’s studies to date have been concentrated on low-wage industries 
Where the immediate effect of the wage floor was most apparent, but even here 
they concede that other economic factors at work have obscured the results. 
The Department’s conclusions are that they just don’t know. But it can be said 
that a statutory wage is a dangerous thing to tinker with, and that may be 
easily implied from the cautious overtones of the 1954 report of the President's 
Council of Economic Advisers (summarized above) and the stressed importance 
of properly timing any further increase. 

There is on the other hand evidence that an increase in the statutory wage 
floor only provokes a proportional rise in prices and that real wages, which is 
what fair labor standards legislation is really concerned with, remain un- 
changed. So the only result is inflation that hurts the wage earner, particularly 
the worker with fixed income or the prospective worker who finds gainful 
employment denied because of an arbitrary floor on wages. There is reason also 
to believe that the threat of repeatedly legislating increases in the minimum 
wage may be a deterrent to rt increases because of the fear of being 
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obliged to give further increases to maintain traditional differences between 
the lower and higher paid workers. 

In conclusion, we wouild like to stress that the Fair Labor Standards Act 
has not been tested under business conditions which would demonstrate, we 
believe, other unsound economic principles it embodies. During most of the 17 
years since its enactment we have been in a war economy or one characterized by 
extraordinary defense spending, increasing productivity, and inflated values, 
These and other factors have combined to almost totally obscure the effect that 
the legislated wage floor has had upon employment, wages, prices, and purchasing 
power. Unfortunately, because inflation has enabled many low-wage industries 
to take the statutory floor in their stride, many persons have been lulled into 
believing that the Federal minimum wage has actually contributed to the 
welfare of low-income groups. 

The lumber industry views with considerable apprehension the current pro- 
posals to again raise the statutory floor. This appears to be deliberately flying 
in the face of the unknown for no sound economic reasons. The welfare of 
hundreds of communities and thousands of workers are dependent upon the lum- 
ber industry’s ability to adjust freely and promptly to the normal operations of 
our competitive free-enterprise system. This it cannot do with the Federal 
Government injecting itself into so fundamental a matter as wages. 

We believe that there is sufficient doubt as to the direct and indirect conse- 
quences of legislating a wage floor that a careful and unbiased study should be 
made of the entire subject to determine whether the Fair Labor Standards Act 
should be retained. We believe such a study will clearly show that such legisla- 
tion is unsound and actually hurts those it is intended to benefit. 

In the meantime we are opposed to any increase in the statutory minimum. 


STATEMENT OF GEORGE J. EARL ON BEHALF OF THE NATIONAL METAL TRADES 
ASSOCIATION 


The National Metal Trades Association is an organization of employers engaged 
in manufacturing, principally in the metalworking industry, and consists largely 


of small- and medium-sized businesses. Our national offices are located in 
Chicago. 

It should be noted at the outset that our members fully recognize—as do em- 
ployers in general—that the payment of the highest wages consistent with sound 
business management is not only desirable as a matter of national economics; 
it is essential to efficient business operations. It is our view, however, that the 
proposed increases in minimum wages, if enacted by Congress, would result in 
serious impacts and effects in various industries and on the economy. 

We submit that the pending bills would not merely assist minimum-wage 
employees—they would order an arbitrary wage increase for all covered em- 
ployees receiving less than the amounts proposed the effect of which would be 
to provide a basis for general wage increases throughout the economy. We are 
concerned, therefore, with the inevitable inflationary effect of such a wage in- 
crease upon wages and prices in our industry and in all industries within as well 
as outside of the coverage of the law. We are opposed, as a matter of policy, 
to Government-dictated wage increases at any level. 

An increase in the minimum wage immediately raises the following questions: 

1. Whether to grant a wage increase to subminimum employees only, or a 
general wage raise to eliminate the resulting inequities all the way up the pay 
seale? 

2. Whether increases, either limited or general, can be granted without a 
corresponding increase in prices? 

3. In the case of above-minimum employers, whether the line can be held 
against wage demands once the wage-price spiral begins to spread. 

Let us first consider, very briefly, the question of inequities. Perhaps the most 
common union argument for wage increases is that they are necessary to eliminate 
wage inequities between employees. The existence of inequities was an estab- 
lished basis for increases allowed by the Wage Stabilization Board. It is now 
generally conceded—in fact, the administration admits—that the pending bills 
would cause both “direct and indirect wage increases.” Such a result can be very 
simply demonstrated : 
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Certain unskilled or low-production employees in a given company work 45 
hours per week at the FLSA minimum of $35.63. Let us also assume that cer 
tain somewhat better qualified or more productive employees in the next bracket 
are paid $42.75 per week for the same working time. Despite such a differ 
ential based on skill or production, the Smith bill would put both men on 
exactly the same wage level. In such cases would the purpose of these bills—to 
create “fair” labor standards—be accomplished?’ Since the Smith bill would 
provide a 20-percent maXimum wage increase for the lower bracket employee 
would not an increase be in order for his more productive or higher skilled fel 
low worker and on up throughout the wage scale? What, then, would be the 
inevitable effect on those who now pay about minimum wages when increases 
under the Smith bill spiral and spread through important segments of the 
economy ? 

The administration’s justification for a Government-ordered wage increase 
provides an interesting insight into the basic policy involved. The President’s 
1955 Economic Report to Congress states that if the Congress should grant an 
increase that would cause generally higher prices it “would make the gains of 
covered workers illusory, and they would lower the standard of living of un- 
covered low-wage workers.” [Italie ours. ] 

We agree. But unless the proposed increases are reflected in prices advances, 
who is going to pay this cost? The answer is the key to the administration’s 
minimum-wage program. “Although these increases would add appreciably to 
the costs of certain industries,” the President's Economic Report says, the gen- 
eral expansion of economic activity now underway “sould” increase demand 
and lead to economies “thus enabling them to absorb a part or all of the wage 
increase.” [Italie ours.] 

There are at least two considerations involved in this theory. First, the pro- 
posed increases are not based on present business conditions—but on an expan- 
sion “now underway” which “should” increase demand, etc. The administra- 
tion itself has provided the answer to this argument. The President’s Economic 
Report contains the following warning: 

* * At this juncture of our economic life, when confidence is running es- 
pecially high, it is well, however, to keep in mind the sobering fact that there 
is no way of lifting more than a corner of the veil that separates the present 
from the future. How long the current phase of expansion will continue be- 
fore new international trouble or a cyclical reversal of business occurs, or how 
far the expansion will carry, it is impossible to say with great assurance * * *.” 

Secondly, the administration calls on business to absorb all or a part of the 
increased cost which in certain industries would admittedly be appreciable. 
It is recognized, therefore, that at least a part of such increases must be passed 
along to the public in the form of higher prices. 

The success of the administration’s program, then, depends upon adherence 
to his call for wage increases without corresponding price increases. A glance 
at the profit margin data subntitted to your committee is sufficient to indicate 
that in many industries such a happy result is merely wishful thinking. The 
fact is that prices would have to be increased in many industries, in which event, 
as the President has said, wage increases may well become illusory. 

We agree with the administration that “Minimum wage laws do not deal with 
the fundamental causes of low incomes or poverty.” We also concur in the 
view that the basic causes of low incomes “include lack of education or skill, 
poor health, old age, or prolonged unemployment.” We do not agree, however, 
that an exception to the administration’s nonintervention policy can be justi- 
fied on the theory that it would merery affect a “comparatively small number of 
workers who are at the fringes of competitive labor markets.” 

To summarize our position briefly: We are opposed to wage increases under 
Government auspices whether accomplished by taking sides in private labor dis- 
putes or by statutes. The proposed increases both direct and indirect, would be 
purely arbitrary. They would not reward skill or effort. They would not re- 
sult from free collective bargaining. Moreover, we believe that such increases 
would create many inequitable situations and tend to undo such dollar stabili- 
zation as has thus far been accomplished. In short, we respectfully oppose the 
pending bills because we are confident that they will not provide a practical solu- 
tion to the problem at which they are directed, and because they would be in- 
compatible with our free-enterprise system. 
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STATEMENT ON BEHALF OF THE NATIONAL RETAIL TEA & COFFEE MERCHANTS 
ASSOCIATION RELATIVE TO THE EXEMPTION OF OUTSIDE SALESMEN 


This statement is filed on behalf of the National Retail Tea & Coffee Merchants 
Association, a trade’ association composed of approximately 150 members, all of 
whom do business in substantially the same manner. The salesmen in this in- 
dustry are sometimes referred to as the tea and coffee route merchants. Their 
methods of operation clearly distinguish them from the door-to-door salesmen. 

This industry originated about 100 years ago and today it is carried on by 
driver-salesmen who call on regular customers at their homes. Each salesman 
has an exclusive territory. He plans his route so that customers may be served 
regularly on a scheduled day at approximately the same hour. Each customer 
usually is served once every 2 weeks. On the occasion of each call the salesman 
delivers the merchandise ordered 2 weeks previously and takes the order for 
merchandise to be delivered 2 weeks later. 

One of the distinctive features of the industry is its almost universal use of 
the premium method of merchandising. Under this method useful houseware 
items are advanced or offered to the customers in lieu of the more common 
methods of advertising employed by other retailers. Another characteristic of 
this type of merchandising is the combination of the line of staples for which 
there is a continuing demand and housewares for which the demand varies. Be- 
‘cause of the wide variety of household items merchandized by the route sales- 
man over a period of time, he has been referred to as the department store on 
wheels. 

The very smallest members of this industry operate their own routes and do 
not employ salesmen, while the others employ from one to several hundred. The 
salesmen are compensated on the basis of a fixed-salary-plus-a-commission on 
their sales. For all practical purposes, these salesmen are in business in their 
own right. They have wide discretion in the selection of merchandise to suit the 
needs of their particular doutes. They are responsible for the extension of credit 
and the collection of accounts. They are responsible for adjustments on re- 
turned merchandise. More important, however, they are free to schedule their 
time to suit the convenience of themselves and their customers. 

There is no relationship between the route salesman’s compensation and his 
hours of employment. He may work as few or as many hours as he wishes. He 
is not assigned quotas nor is his employment conditioned on his volume of 
sales. His relationship with the company he represents is closer to that of a 
partnership. If the salesman’s routes are profitable to him, they are profitable to 
the company he represents. The converse is also true. 

This 100-year-old industry is based on this partnership concept. If the 
philosophy of the wage-and-hour law were injected into this industry, it would 
completely destroy it with the possible exception of those few merchants that 
operate their own routes. The company the route salesman represents has no 
way of knowing where he is or what he is doing at any particular time. He may 
be serving his customers, selling, or swimming. It makes little difference to the 
company so long as he is conducting his route operation in a manner that is 
profitable to the salesman himself. A salesman’s time in this industry is his 
own and if he prefers to take twice as long as another salesman in consummation 
of a sale, that is his prerogative. 

Because of the impossible situation that would develop if the driver-salesman 
in this industry were covered, we respectfully urge the committee to retain the 
present language of section 13 (a) (1) which exempts outside salesmen from the 
minimum-wage and maximum-hour provisions of the act. 


BRIEF FOR THE NATIONAL SHOE MANUFACTURERS’ ASSOCIATION, IN THE MATTER OF 
THE PROPOSED AMENDMENT TO THE FAIR LABOR STANDARDS ACT TO INCREASE 
THE MINIMUM WAGE 


PRELIMINARY STATEMENT 


The National Shoe Manufacturers’ Association has as its members shoe manu- 
facturers who employ over 75 percent of the workers in the industry who pro- 
duce more than 85 percent of all shoes made in the United States. These mem- 
ber companies range from the largest employing about 30,000 workers to the 
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smallest employing less than 100. This associaticn, therefore, speaks for a sub 
stantial segment of the shoe manufacturing industry. 











OF THE ASSOCIATION 





POSITION 






This association affirmatively approves increasing the minimum wage in the 
Fair Labor Standards Act to 90 cents an hour, but strongly opposes any increase 
beyond that amount. 






SUMMARY 







It is no answer to say, “Is it not desirable that every worker get at least $1 
or $1.25?” Few people would question the desirability of higher earnings. But, 
in evaluating the wisdom of a minimum wage above 90 cents, a number of ques- 
tions are raised considerably more difficult to answer. 

1. How about the workers directly concerned? Would an employer continue 
to employ workers to whom a law required him to pay more than he considered 
them worth? 

». What will be the effect on the wage structure as a whole? (a) Wage rates 
above the legal minimum; (b) invading the realm of earnings. 

3. What will be the impact on costs, output, and selling prices? 

4. Will the rise in the cost of living since the 75-cent minimum justify more 
than 90 cents? 















I. THE WORKERS DIRECTLY CONCERNED 







A minimum wage law does not insure that directly affected workers will get 
at least so much per hour. It insures only that they are to get at least so much 
or to be entirely eliminated from the payroll. 

The relevant question is: Of the workers getting less than 90 cents on hour, 
how many would employers get rid of if the law requires them to pay more than 
90 cents? 

Even best-informed witnesses would answer differently, but none could believe 
that enough of the group of workers directly concerned could qualify for em- 
E: ployment above 90 cents an hour to obviate shrinkage of total wages for the 
E: group as a whole. 

E The basis for this conclusion is found in what happened at the time of the 
; 75-cent minimum. 

The law was passed on October 26, 1949—the 75-cent minimum to become 
effective January 25, 1950. The following table illustrates that almost im- 
mediately employers began adjusting by eliminating unproductive employees. 
The drop in employment of over a million becomes even more significant when 
we realize that at that time 1.3 million workers were earning below 75 cents 























an hour. 
Total nonagricultural employees 
: Soe oi ee eens 43, 694, 000 
F Ia a nS 42, 151, 000 
| I kere eae Ne are Pe LE Sh 41, 687, 000 


Source: Monthly Labor Review, BLS, May 1950, vol. 70, No. 5, p. 557. 


That was the short-run consequence. The long-run consequence of the 75-cent 
g rate were obscured and greatly outweighed in importance by the economic 
F pressures which developed as a result of the Korean conflict in mid-1950. (See 
Ps U. 8. Department of Labor “Results of the Minimum Wage Increase of 1950,” 











4 p. 4.) 
To date, about 1.3 million workers are earning below 90 cents an hour—about 
% the same number earning below 75 cents in 1950. If what happened to employ- 





ment immediately after the 75-cent minimum was adopted is to be taken as a 
pattern some unemployment can be expected even with the 90-cent minimum. 
’ Anything above 90 cents may well cost a major unemployment problem. 

; In the country as a whole the proportion of workers receiving under 90 cents 
is approximately 5.4 percent of covered workers. The number of workers who 
receive under $1 is 8.7 percent of covered employment. If the wage floor were 
raised to $1 an hour there would be a direct increase of $560,000,000 in the wage 
bill of covered industries which is seven-tenths of 1 percent of their total wage 
payments. A minimum of $1.25 an hour would affect 5 million workers, cost 
industry 2.3 billlion annually in wages and amount to 2.8 percent of the payrolls 
of covered industries. 















1230 AMEND FAIR LABOR STANDARDS ACT OF 1938 


The following is a summary of the percentage of workers in the shoe manu- 
facturing industry earning less than specified amounts an hour (Source—Bureau 
of Labor Statistics) : 

Total production workers__ a ; _. 216, 000 


Estimated percent with hourly earnings under: 
SO. SO : 


SO. 85 


The relative impact of the different minimums is quite apparent and empha- 
sizes that those seeking $1.25 minimum or anything above 9) cents are being 
completely impractical. 

The purpose of the minimum wage law is to protect the lowest paid workers. 
Any minimum wage placed at a level which is so high that will make it econom- 
ically indefensible for an employer to engage these lowest paid workers will 
defeat the purposes of the act. 

Il. EFFECT ON THE WAGE STRUCTURE AS A WHOLE 
(a) Effect on wage rates above legal minimum 

It is generally accepted that minimum wage legislation will naturally provide 
bases for demanding upward readjustments of wage rates not directly affected, 
to restore the time-honored differentials in which above-the-minimum workers 
claim to have a vested interest. So an employer may have to restore the old 
differentials right across the board. The whole wage structure will be on ac- 
cordingly higher levels. 

In the footwear industry, according to the Bureau of Labor Statistics, the 
nationwile average hourly earning is $1.33; 19 percent of the production workers 
employed or approximately 40,000 workers are earning under 90 cents an hour: 
30 percent or approximately 60,000 workers are receiving unded $1 an hour; 
54.2 percent or approximately 115,000 workers are earning below $1.25 an hour. 

These figures suggest the importance of setting a minimum wage within the 
ability of a particular industry to absorb the increase. 


(b) Invading the realm of earnings 


A minimum wage law should not be a substitute for voluntary wage determina- 
tions of employers and employees. The justification for a minimum wage law 
is to provide a floor for those workers at the lowest level of our econmy and is 
not and has never been designed to interfere with the forces of a free economy 
which tend to establish the earnings level in the Nation based on productivity 
and the force of demand and supply. 

All the forces that have directed our economy and have determined our wage 
rates and earnings should continue to play active roles. Minimum wage legisla- 
tion is only one of those forces. The minimum wage should not be so high that 
it is bound to be the dominant factor in the movement of all wage levels without 
regard to efficiency and productivity. 

In the footwear industry about 35 percent of the workers are earning between 
90 cents and $1.25. In other industries, the percentage is the same or greater. 
These earnings are the result of collective bargaining, voluntary adjustments, and 
proven employee efficiency. To fix a minimum wage within the orbit of this 
cluster of earnings would destroy the entire wage structure—incentives and need 
for efficiency would be gone. 

We favor larger earnings for all workers but such earnings must of necessity 
be determined by productivity and the ability of the economy to bear the cost. 


1If. THE IMPACT ON COSTS, OUTPUT, AND SELLING PRICES 


In any minimum wage discussion, we cannot ignore the interdependence of 
costs, output, and selling prices. These propositions seem self-evident: 

(1) If the minimum wage is fixed at a level which the employer can absorb 
so that there is no reduction in the labor force, output will remain the same 
and prices thereby will remain the same. 

(2) If the minimum is to be higher than can be absorbed and if output is to 
remain the same, the labor force has to be maintained which means higher prices 
because the additional cost will have to be passed on to the consumer. This 
means inflation. 
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(3) If the minimum is to be higher than can be absorbed and the cost is to 
remain the same, it means a smaller output because the labor force would 
have it be reduced. This means disemployment. 

The Secretary of Labor has stated that based upon studies made by the 
Labor Department, industry will not be able to absorb a rate above 90 cents 
Responsible consideration of the problem must include evaluation of the adverse 
consequences equally with the benefits of an increase in the minimum above 
90 cents. 


IV. INCREASE IN CONSUMERS PRICE INDEX SHOULD BE YARDSTICK FOR INCREASE IN 
MINIMUM 


Since the Congress increased the minimum wage to 75 cents, the Bureau of 
Labor Statistics’ Consumers’ Price Index has risen 13 percent. <A 135-percent in- 
crease in the 75-cent minimum wage rate would equal approximately 85 cents 
today. Thus, an increase in the minimum rate to 90 cents would adjust to the 
increase in the cost of living and would permit some improvement in the position 
of the persons protected by the act. 

The BLS Index of Consumer Prices is a standard long advanced by labor to 
which wage increases should be tied. There is no reason to ignore that standard 
on this occasion. 

CONCLUSION 


The minimum-wage law does not change the underlying realities that produced 
and sustained the old wage-rate differentials. It is impossible to predict the 
speed with which general wage-rate readjustments will come about, the precise 
pattern they will follow, or how far they will go. But those same old underlying 
realities can be counted on to reassert themselves to induce a spreading of up- 
ward change in wage rates from those directly affected by the minimum wage 
law to others not directly affected. 

Secretary of Labor Mitchell has stated and we agree with his position that 
“Any increase which places on employers a requirement to absorb a wage cost 
greater than that required by 90 cents may seriously impair the ability of a com 
petitive industry to adjust to the increase in cost.” 

Respectfully submitted. 

NATIONAL SHOE MANUFACTURERS ASSOCIATION, 
$y: Epwarp F. SELIGMAN 
Member of the Firm of Seligman & Seligman, Counsel to the Association, 
New York 17, N. Y. 
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STATEMENT OF Harotp T. HALFPENNY, GENERAL COUNSEL, NATIONAL STANDARD 
PARTS ASSOCIATION, ON FAIR LABOR STANDARDS ACT 


National Standard Parts Association is a voluntary Association of independent 
wholesalers and manufacturers of automotive parts, supplies, and accessories 
with an approximate membership of 2,000 wholesalers and 300 manufacturers 
located throughout the 48 States. 

National Standard Parts Association is opposed to any increase in the minimum 
hourly rate for the reason that all automotive wholesalers in the United States 
are now laboring under the handicap of the present 75-cent minimum when the 
car dealers and automobile agencies who have become competitors of the inde- 
pendent wholesalers in the distribution of automotive parts, supplies, and 
accessories are and have been under the present act and the rules, regulations, 
and interpretive bulletins of the Department of Labor exempt. 

In recent years car dealers and automobile agencies have become direct com 
petitors of the independent wholesalers in the distribution of automotive parts, 
supplies, and accessories. All studies indicate that the wholesaling of automotive 
parts is primarily a service operation with a small margin of profit, with the 
sreatest expense being the payment of wages. 

The Department of Labor through the Administrator of the Fair Labor Stand- 
ards Act has taken the position that employees of a wholesaler who purchase 
products outside of the State, although sold within the State, are engaged in 
interstate commerce and therefore come under the coverage of the act. Court 
decisions indicate that the act applies to those employees who handle or do 
clerical work with respect to goods shipped to other States; also to those who 
order, unload, check, and handle goods received from outside the State before 
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they are stored, and to those who handle or deliver to local customers out-of- 
State goods. This requires automotive wholesalers to comply with the terms of 
the law, establish certain minimum wages, maintain records, and pay their 
employees time and one-half for all hours worked in excess of 40 hours in any 
workweek. 

Yet, the Department of Labor, in its interpretative bulletin, Retail and Service 
Establishments, bas referred to “automobile dealers,’ as the type of establish- 
ment which is a typical retail or service establishment, and thus exempt from the 
terms and provisions of the act. 

Most people demand that their car or truck be repaired as rapidly as possible, 
thus requiring availability of automotive parts supplies at all hours of the day 
or night and every day of the week. Operation of a car has ceased to be a luxury 
and is a necessity. 

Car dealers now have separate departments for the wholesaling of automotive 
parts. Many remain open 7 days a week and many hours per day, workinz 
employees in this department far in excess of 40 hours per week without paying 
time and one-half, as is required of the competing small independent wholesaler. 

3y reason of this cheaper labor cost, the car dealer is at a substantial competi- 
tive advantage over the independent wholesaicr who has to comply with the pay- 
ment of overtime. 

Any increase in the minimum wage would only accentuate the competitive 
disadvantage which the automotive wholesaler is laboring under insofar as the 
car dealers and automotive agencies are concerned. Therefore, National Stand- 
ard Parts Association is opposed to any increase until the inequity is corrected 
by either exempting automotive wholesalers from the terms and provisions of the 
act or subjecting car dealers and automobile agencies to the terms and provisions 
of the act. 


STATEMENT OF THE NORTHERN TEXTILE ASSOCIATION IN THE MATTER OF PROPOSED 
AMENDMENTS TO THE FAIR LABOR STANDARDS ACT or 1938 


The Northern Textile Association represents cotton and manmade fiber textile 
mills located predominantly in New England. The New England textile industry, 
of which the cotton and manmade fiber textile mills constitute a significant 
portion, is the region’s largest manufacturing employer with 173,000 workers. 

The Northern Textile Association is in favor of a Federal minimum wage 
under the Fair Labor Standards Act of not less than $1 per hour. 

The objectives of the Fair Labor Standards Act as stated in section 2 entitled, 
“Finding and Declaration of Policy” have particular and significant application 
to the cotton and manmade fiber textile industry. Among those purposes are the 
maintenance of a fair wage standard among the workers of the several States, 
a standard which will discourage unfair competition; and a standard which will 
not lead to labor disputes. These objectives can be best carried out by raising 
the present 75-cent minimum wage to at least $1 per hour. 

Wage disparities and inequities between New England and the southern States 
have plagued the cotton textile industry since the turn of the century. Wage dif- 
ferentials within the industry have been one of the most important causes of an 
employment drop of 160,000 persons in the New England cotton and manmade 
fiber textile industry since 1919. It is estimated that an equal number of re- 
lated jobs have also been lost. In just the past 2 years 39 mills and 18,000 jobs 
have been lost in the industry in New England. 

In the report on the New England textile industry by committee appointed by 
the Conference of New England Governors, published in 1953, the following con- 
clusion was reached: 

“We find the major explanation of New England’s decline in textiles is the 
large differential between wage costs here and those in the South.” 

In the Southeast, where only 14 percent of Southern cotton and manmade fiber 
textile workers are represented by labor unions, average straight-time earnings 
are currently 14 cents per hour less than the average in New England mills. An 
additional competitive handicap has been placed on the New England mills be- 
cause of the fringe benefits extended by these mills but not granted by Southern 
mills. This adds an average of 7 to 9 cents per hour to the wage differential. 
Although this committee is concerned now only with the issue of a minimum 
hourly wage, these fringe differentials and the fact that over 70 percent of the 
workers in the industry are not represented by unions make Federal action all 
the more necessary. 
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In the cotton and manmade fiber textile industry the existence of regional 
wage differentials permits those mills which pay the lower wages to prosper at 
the expense of producers with higher wages. This has encouraged the shift of 
the industry with consequent hardship and loss to many thousands of New Eng- 
land textile workers. A situation of this type tends to act as a depressant rather 
than a stimulant to the national economy. 

The effects of basing competition on wage inequities is now being felt even in 
the South where wage differentials exist between States and areas. Once again 
the mills with higher wage scales are suffering in the competitive struggle. 
According to a wage study made by the Bureau of Labor Statistics, United States 
Department of Labor, for a payroll period in November 1954, average straight 
time hourly earnings in cotton textile mills in Virginia were $1.24, in North 
Carolina $1.17, in Georgia $1.13, and Texas $1.02. These figures may be com- 
pared with average straight-time hourly earnings of $1.32 in New England cotton 
textile mills at the same time. 

On the basis of average gross hourly earnings in the textile industry, pub- 
lished by the departments of labor of the individual States, for February 1955, 
wage differences among Southern States were as follows: Virginia, $1.36; South 
Carolina, $1.30; Alabama, $1.22; Georgia, $1.21; and Texas, $1.10. During this 
same month average gross hourly earnings in Northern cotton and synthetic 
textile mills amounted to $1.42 per hour, according to the United States Bureau 
of Labor Statistics. 

The present Federal minimum wage of 75 cents per hour, established in 
Tanuary 1950, has become obsolete and mills with higher wage levels continue 
to be forced out of business with a consequent loss to the national economy. It 
is in the national interest as well as in regional interests for the Congress to 
carry forward the fundamental purposes of the Fair Labor Standards Act and 
increase the minimum rate of pay to not less than $1 per hour. 

The economic wastefulness, as well as the human tragedy and suffering which 
result from the geographical shifting of an industry in response to the pressure 
of wage differentials, is fully brought out in a study ‘published in 1955 by 
Northeastern University’s Bureau of Business and Economic Research. In a 
reported entitled, “Inter-Industry Labor Mobility: The Case of the Displaced 
Textile Workers,” Dr. William H. Miernyk found that of 1,700 workers who 
lost their jobs as the result of mill closings in 6 New England communities 
during 1952 and 1953, less than one-half had found reemployment a year and a 
half after the loss of their jobs. The problem of finding new jobs is especially 
acute for workers over 45 years of age with two-thirds of the workers in this 
age group still unemployed at the time of the survey. It is also significant to 
note that of those former textile workers who did manage to find jobs, 64 percent 
were employed at lower wages than they had received when working in the 
textile industry. 

Confronted with a wage disparity which has been forcing mills out of business 
vear after year, a number of* New England mills are today engaged in a 
dispute with the Textile Workers Union of America (CIO) over the issue of a 
reduction in fringe benefits including a cost of living escalator clause which 
currently adds 3 cents per hour to the basic wage. Confronted with a matter of 
survival, these New England cotton and manmade fiber textile manufacturers 
have requested the union for an equal opportunity to complete with southern 
unionized mills. The New England mills are not proposing to make any re- 
duction in basic wages including the minimum wage of $1.0615 per hour, but 
are seeking equalization of fringe benefit costs in order to be able to compete 
at least with these higher paying southern mills. 

The establishment of a Federal minimum wage of not less than $1 per hour 
would be of some assistance in relieving the New England mills from the burden 
of lower wage competition but the question arises as to whether such action 
would be harmful to the industry as a whole. The answer is very strongly in 
the negative for three principal reasons : 

1. The entire industry would be helped by the creation of an environment in 
which competition will not be geared to the mills paying the lowest wages. 

2. In 1953, the Secretary of Labor, acting under the Public Contracts Act, 
found that the prevailing minimum wage in the textile industry, on a national 
basis, was $1 per hour. This finding was reaffirmed by Secretary of Labor 
Durkin, and is currently being defended in the courts by Secretary of Labor 
Mitchell. Certain Southern mills as a result of the Fulbright amendments to 
the Walsh-Healey Public Contracts Act have succeeded in making the deter- 
mination largely inoperative by raising questions of legal interpretation. They 
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allege that a separate minimum wage must be determined for each Community 
where a mill or mills are located. 

3. The additional amount of wages which the industry must pay in order 
to bring employees now below $1 per hour up to this minimum would be a very 
small fraction of the present payroll. 

In New England where minimum rates are currently in excess of $1, there 
would not be any additional burden placed on employers. In the South only 15 
percent of all workers in the industry are now below $1 per hour. The addi- 
tional cost of bringing these employees up to the new minimum would only be 
1.1 percent of the current payroll of Southern cotton and manmade fiber textile 
mills. 

Although a Federal minimum wage of $1 per hour will not have a great 
impact on the cotton and manmade fiber textile industry, it is a realistic 
floor on which to base competition. It would be the expression of a worthwhile 
Government policy and would deter the continued shifting of the industry on 
the basis of wage differentials. 

It is our firm conviction that the best interests of the entire cotton and man- 
made fiber textile industry, as well as that portion of he indusry which is located 
in New England, will be served by the enactment of a Federal minimum wage 
of not less than $1 per hour. 


STATEMENT OF ERNEST FALK, NORTHWEST HORTICULTURAL COUNCIL, ON 
AMENDMENTS TO THE F'atR LABOR STANDARDS ACT 


This statement is submitted on behalf of the Northwest Horticultural Coun- 
cil with offices at 1002 Larson Building, Yakima, Wash. The council is com- 
posed of the following organizations of fruitgrowers and shippers in Washington 
and Oregon: 

Washington State Apple Commission 

Winter Pear Control Committee 

Wenatchee Valley Traffic Association 

Yakima Valley Traffic Association 

Hood River Traffic Association 

Rogue River Valley Traffic Association 

The member traffic associations are composed of growers, marketers, and 
shippers of deciduous fruits in their respective areas. The council represents 
the growers of practically 100 percent of all apples and in excess of 90 percent 
of all other deciduous fruits grown commercially in the 2 States, totaling ap- 
proximately 9,000 growers. Thousands of employees are engaged in orchard 
work, harvesting, and preparing the fruit for shipment. 

The Northwest Horticultural Council is appreciative of the opportunity of 
presenting for your consideration the views of the deciduous fruit industry on 
the effect of proposed amendments to the Fair Labor Standards Act on our 
growers of apples, pears, cherries, peaches, apricots, and prunes. 

1. We are strongly opposed to the elimination, as proposed in some bills, or 
any modification of the present total exemptions provided for agriculture under 
section 13 (a) (6), or for the packing or processing of fruits and vegetables 
under section 13 (a) (10), or the partial exemptions under section 7 (b) (3) or 
section 7 (c), which relax the provisions requiring payment of time and one-half 
for hours in excess of 40 for seasonal industries and for packing or processing 
fruits and vegetables and other agricultural commodities. 

2. Because farmers and growers presently do not come under the minimum 
hourly wage provision of the act on their farming operations, we express no 
opinion on the proposed increase from 75 cents to 90 cents per hour as recom- 
mended by the Department of Labor. We are strongly opposed to any increase 
higher than 90 cents per hour because such an increase would materially in- 
crease the packing costs for some fruits. Such increases would come directly 
out of the growers’ pockets. 

The Congress has always been concerned with the problems of agriculture 
because a healthy and prosperous agriculture contributes largely to a healthy 
and prosperous economy. In recent months, congressional committees have 
been greatly concerned with the increasing spread between what farmers receive 
for their products and what the consumer must pay for them at retail. 

In our industry, the growers receive the net from the sale price—be it f. 0. b. 
shipping point or terminal market—after deducting expenses of transportation, 
packing, etc. In other words, the farmer is the one who is directly affected by 
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increased costs even though, in the first instance, they may be paid by the 
packer. Perhaps the following explanation of the operation of our fruit 
growing and packing operation may be helpful. 

In the Yakima area (with which I am most intimately familiar) approximately 
40 percent of the apples are handled through cooperative packing plants. (In 
some areas this percentage is even higher.) Of the remaining 60 percent, some 
large growers operate their own packing plants. Many small growers will have 
their apples packed and stored through private, independent firms who pack 
for a fixed fee and sell the fruit for the grower under his instructions. Many 
other growers will deliver their fruit to private firms who pool the fruit of 
numerous growers with their own fruit and distribute the net proceeds fron 
the pool according to the variety, quality, and grade delivered by the individual 
growers. 

Until 3 years ago, practically all apples were sold for the grower'’s account. 
During the last 3 years, which have been short crop years, a considerable vol 
ume of fruit has been purchased field-run from the grower. Even in these in 
stances, the grower is interested in the packing costs because, if these costs are 
substantially increased, and the increase cannot be passed on to the con- 
sumer, the increase would come out of the growers’ pockets. 

Under the present law, certain exemptions from the minimum wage provi 
sions (sec. 6) and the maximum hour provision (sec. 7) are afforded to agri 
eulture. 

Section 13 (a) (6) provides a total exemption for employees employed in agri- 
culture from the provisions of both section 6 and section 7. Section 13 (a) (10) 
provides a similar exemption from the provisions of both section 6 and section 7 
for employees employed within the area of production engaged in handling, pack- 
ing, ete., of agricultural or horticultural commodities for market. 

Section 7 (b) (3) provides a partion exemption for a 14-week period from the 
overtime provisions of sec. 7 for employers engaged in an industry of a seasonal 
nature. Sec. 7 (c) provides an exemption for a 14-week period from the over- 
time provisions for employers engaged in processing various agricultural products, 
including packing or first processing of perishable or seasonal fresh fruits or 
vegetables, as well as exemption for other agricultural commodities, 

We ask that you bear in mind the distinction that exists between a manu- 
facturing industry and agriculture, and especially that section of agriculture 
which includes perishables. 

Fruit must be picked at the proper stage of maturity. Picking dates will vary 
from year to year as determined by the weather. Fruit cannot be picked until 
it is properly mature; it must be picked before it becomes so ripe that it will 
fall from the tree. Apples must be picked before freezing weather sets in. 

There is not an adequate supply of local labor to handle a normal crop. Each 
year our growers must recruit labor from other areas. Considerable numbers 
of Mexican nationals have been used under the program made possible by the 
Government. Transient workers are recruited through various sources. In order 
to recruit transient workers from other areas, growers must pay a picking rate 
sufficiently high to attract the labor. In many instances both a man and his 
wife will pick fruit, as will their children during vacation time. 

Earnings of a fast picker will run as high as $2 and more per hour. Some of the 
women will earn less than the 75 cents per hour. If an hourly minimum were 
applied to the picking of fruit, it would mean that many children who work 
during the summer and women who perform this necessary work would be 
denied employment because the farmer could ill afford to pay them a higher 
perbox rate than is paid to the average picker. 

Also, payment of overtime would place a difficult and unnecessary record- 
keeping burden on the farmer. At present, pickers will go into an orchard and 
work hours that are satisfactory to them. They do not all start at the same 
time ; they will knock off for lunch at different times, often wanting to finish a tree 
before lunch so that they can make a fresh start after lunch. 

The farmer keeps no record of the hour when they quit for the day. The 
picking is done on a per-box basis and records are kept on the basis of the 
number of boxes picked by each picker—or in many instances by the number 
of boxes picked by an entire family who will all be given the same picking 
number. There is a measure of convenience for the family pickers in that they 
will empty their fruit into convenient boxes used by the family instead of 
separate boxes used by each individual. 

Packing of fresh fruits cannot be handled on an 8-hour per day production line 
as may the manufacture of nonperishable commodities. The fruit must be 
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packed and dispatched for market while it is fresh. Employers recognize that 
an excessively long day reduces efficiency, may result in poorer quality, and 
is more expensive, irregardless of the payment of overtime. They endeavor, to 
the maximum extent possible, to keep this under control, but highly perish- 
able fruit cannot be packed on an 8-hour-day basis. For example, the packing- 
house will want to pack enough fruit to finish off loading of a rail car so it 
may be shipped. The unpacked balance of the fruit, in many instances, can 
be held for the next day—but it is important to fill a car and get it started 
for market. 

Payment of overtime above 8 hours would obviously increase packing costs 
per box. Thus, a packer might be better off financially to refuse to handle some 
growcrs’ fruit in order to hold his operation down to 8 hours per day. He would 
pack his own fruit at a lower per-box rate than cooperatives, who would have 
to pack all fruit brought in by their members, or private plants who would accept 
all fruit offered. The immediate result would be that the small grower would 
be discriminated against. 

An increase from 75 cents per hour to 90 cents per hour in the minimum hourly 
wage would entail a financial burden on cherry growers. The packing of fruit 
comes under the law. The packing of cherries is done on a piece-rate basis. 
An analysis of last year’s operation in several plants discloses that a number 
of workers (varying from 214 percent to 33144 percent) earned less than 75 
cents per hour at piece rates; they received the 75-cent minimum. In 1 plant, 
10 percent of the workers earned less than 75 cents per hour, 15 percent earned 
between 75 and 90 cents per hour, and the balance of 75 percent earned in excess 
of 90 cents per hour. If the minimum is raised to 90 cents or higher, it would 
mean a heavy burden. An increase to $1.25 per hour would be prohibitive. 

We should like to suggest that the Congress consider a provision, such as is 
contained in the present law as it applies to Puerto Rico, that an employer of 
piece rate workers will be complying the the act if a certain proportion—say 
two-thirds of the piece rate workers—earned not less than the applicable mini- 
mum hourly wage rate. Such a provision would be especially helpful to the 
cherry packers because, while an experienced packer may earn substantially in 
excess of the minimum, inexperienced or less diligent workers may not earn the 
minimum. 

A large number of high school students work in the packingplants for the few 
weeks of the cherry season. They are needed because there are not enough 
regular fruit packers to pack the cherries as they are picked. Some of these 
high school youngsters are conscientious and will develop a speed which will 
enable them to earn in excess of the minimum. Others either do not have the 
coordination or the willingness to work at a speed which will earn the minimum. 
If the minimum hourly wage is increased higher than at present, employers 
might be forced to discharge a number of these high school workers who would 
have to be paid a higher per-box rate than the regular packers. This would 
deprive these young people of an opportunity to work and to earn money which, 
in many instances, is used in furtherance of their education. In the past, em- 
ployers have carried a number of these high school youngsters on the payroll 
and increased their piece rate earnings sufficiently to meet the 75-cent per hour 
minimum. An increase in this hourly minimum would force the employers to 
take a second look and weed out many of these young people. 

It appears to us that a piece rate which provides earnings in excess of the 
minimum for a fixed proportion of the workers should be adequate compliance 
with the purpose of the act and would permit continued employment of some of 
these youngsters without penalizing the employers. 

But, to return to our main point. The Congress, when the Fair Labor Stand- 
ards Act was adopted, held extensive hearings and seriously considered the 
problems of agriculture and the problems of seasonal industries and wisely 
provided the exemptions found in section 13 (a) (6), (10) and section 7 (b) (3) 
and section 7 (c). The same conditions prevail now as prevailed then with 
respect to the perishability of fruits and vegetables and the requirements of 
other seasonal industries. 

We therefore urge that the present exemptions afforded to agriculture, to 
seasonal industries, and to fruit and vegetable packing and processing opera- 
tions be continued. Removal of the present exemptions would place another 
weight on the already overburdened farmer. The premium for overtime in 
excess of 40 hours would really hurt our growers in a big crop year. Their 
per-box costs would be increased while, at the same time, their returns per box 
would be reduced. The law of supply and demand works at full efficiency in 
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the marketing of perishables. Our Washington State apple industry received 
mere dollars gross from the sale of 19 million bushels of the 1951 crop than 
from 35 million bushels of the 1950 crop. The net proceeds, after payment of 
packinghouse costs, for the 1951 crop were many, many times the proceeds of 
the 1950 crop, which, incidentally, were less than the cost of production. 

It is obvious that the grower of perishables cannot afford a higher per-box 
cost (through payment of overtime) in a year when he realizes less per box 
from sale of the fruit. 

The economic position of the grower, the difficulties of keeping records of 
hours actually worked in an orchard, the equity of uniform per-box rates, all 
substantiate the judgment and wisdom of the Congress in providing the present 
exemptions for agriculture and for seasonal industries. We urge that they be 
retained. 

niceties 
THE W. T. RAWLEIGH Co., 
Freeport, Ill., May 6, 1955. 
hte legislation to amend Fair Labor Standards Act. 
Hon. PauL H. DouGLas, 
Chairman, Senate Suicommittee Labor and Public Welfare, 
Senate Office Bu iding, Washington, D. C. 

Lear SENATOR DouGias: My name is H. P. Ousley, I reside in Freeport, Ill., and 
um president and general sales manager of the W. T. Rawleigh Co., on whose 
behalf I am submitting this statement in the matter of proposed amendments to 
the Fair Labor Standards Act. 

I wish to thank you for your April 27, 1955, letter in answer to my April 22, 
1955, letter via which means I filed for personal appearance betore your sub 
committee with regard to hearings concerning this legislation. 

I note that the schedule of witnesses is so extremely crowded that it is doubtful 
that there will be time to hear testimony from individual companies and, accord 
ingly, I am submitting this written statement for printing as a part of the record 
of hearings, as you suggest. 

The W. T. Raleigh Co. is engaged in selling at wholesale, manufactured 
products which consist chiefly of family remedies, flavoring extracts, spices, 
soaps, disinfectants, ete. Our main factories and office are in Freeport, Ill. We 
have branch factories and office at Memphis, Tenn., and maintain shipping 
Warehouses at Chester, Pa.; Richomnd, Va.; Albany, N. Y.; Minneapolis, Minn. ; 
Denver, Colo.; Oakland, Calif.; and Los Angeles, Calif. 

I would like to respectfully urge your subcommittee’s approval by recom- 
inending that Senate bill 1487, by Senators Capehart and Curtis, seeking to 
clarify the definition of “employee” as contained in the wage-and-hour law, do 
pass. It is my understanding that Senate bill 1437 seeks to clarify the delinition 
of “employee” by providing: 

‘But such term does not include (1) any individual who, under the usual 
common-law rules applicable in determining the employer-employee relationship, 
has the status of an independent contractor, or (2) any individual who is not 
an employee under such common-law rules.” 

I respectfully submit that the above bill, if passed, would constitute a very 
favorable amendment making the term “employee,” in the Fair Labor Standards 
Act, consistent with the term “employee” as used in the Social Security Act 
(OASI) and the Unemployment Compensation Act. I submit that uniformity 
in the definition and application of the term “employee” is both beneficial and 
desirable for consistent administrative interpretation of the pertinent acts. 

I further respectfully urge that there be no action taken by your subcommittee 
recommending elimination or modification of the executive and administrative 
exemption as contained in the Fair Labor Standards Act so as to apply only in 
case of payment of minimum net compensation of $6,000 per year. I understand 
that such an amendment is proposed by Senate bill 662 by Senator Lehman. 

I submit that any such proposed change in the exemption as pertains to 
executive and administrative exemption, would, I believe, reduce employment at 
a time when we are all interested in keeping employment in our country to the 
highest possible level. 

I believe, and I respectfully submit for your consideration, that if the executive 
and administrative exemption, as it now applies, is eliminated or modified, many 
companies would have to change their plans and procedure with regard to em- 
ployment of executive and administrative employees in the area outside the 
direct supervision and control of department heads. This would necessitate, I 
believe, reclassification or discharge of an undetermined number of executive 
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and administrative personnel. This would certainly be true of our 
and I believe it would be true of other companies. 

I submit that the only possible way I can evaluate the services of outside execu- 
tive and administrative employees is by reviewing the results of their efforts, 
not from the standpoint of the hours worked, because, I have no control over that 
factor, but rather by the finished job. As you know, many executives and admin- 
istrative employve’s have the ability, in less than 40 hours, to accomplish that 
which other executive and administrative employees are not capable of accom- 
plishing in many hours in excess of 40 hours. 

Also, having been in the field myself, 1 know that there are certain hours of 
each day when it was impossible for me to effectively work during which hours 
I refrained from working on behalf of the company. I submit, it is most difficult, 
if not impossible, to determine the number of hours that outside executive and 
administrative employees work on behalf of company matters. Hence, as was 
above stated, the only effective evaluation comes not from the number of hours 
spent in the field but the results obtained. 

I would also like to submit for your consideration that there is a possibility 
that many companies would be forced to discontinue the practice of paying the 
expenses of outside executive and administrative employees while they are in the 
field in the event the “floor” is set at such a level that the company is unable to 
Pay the designated “floor”, plus the expense of maintaining the executive and 
administrative employee in the field. I submit that a given salary, plus an 
expense account, more fully compensates an individual in the field than an execu- 
tive and administrative employee in a headquarters office receiving the same 
salary without the expense account. 

I submit that executive and administrative employees working in the field 
and not being subject to the direct supervision and control of a department head, 
2s to proper application of the individual to his work in the proper manner, can 
be, as was above stated, only evaluated on the basis of the results obtained 
rather than on the basis of the number of hours worked and, accordingly, if 
the company is subjected to too stringent regulations pertaining to minimum 
wage and maximum hours, the situation will, from the standpoint of the com- 
pany, become most diflicult making it necessary, in many instances, to discharge 
an undetermined number of such personnel, presenting the possibility of in- 
creasing unemployment. 

I appreciate this opportunity, Senator Douglas, of being able to submit what 
I believe would be some of the difficulties we would encounter and I would appre- 
ciate your providing that this statement be made a part of the subcommittee 
record pertaining to your hearings on this matter. 

Respectfully submitted. 


company 


H. P. Ous.ey, President. 


SoUTHERN WHOLESALE LUMBER ASSOCIATION, 


Livingston, Ala., May 2, 19505. 
Hon. Paurt DovuG.as, 


Chairman, Senate Subcommittee on Labor and Public Welfare, 
Washington, D. C. 


Drar SENATOR DoucLas: This letter is to say how very much I appreciated 
your telegram of April 27 advising me that upon the request of Senator Hill 
and Senator Sparkman a representative of this association would be permitted 
to appear at a hearing held by your committee last Friday concerning the pending 
wage-and-hour legislation. 

Very much to my regret I found that it was impossible to take advantage of 
this opportunity to be heard due to transportation difficulties that prevented 
arrival Washington by 10 a. m. Friday, therefore, I telegraphed you that it 
would be impossible for me to be present. 

My desire to appear before your committee was for the purpose of emphasizing 
the hardships that would undoubtedly be experienced by numerous small lumber 
manufacturers in the South should the prevailing minimum wage be raised. 

During the past 5 years numerous mills have had to go out of business on 
account of the increased production costs which have not been taken care of by 
an increase in the price of lumber. While costs have increased since the mini- 
mum legal wage was raised to 75 cents per hour in early 1950, prices obtained 
for lumber since that date have shown little change. In fact, the average 
market price for southern lumber during 1954 was even less than prevailed 
during 1950. Moreover, should there be any weakening of the current building 
boom in all probability the market for lumber would considerably decline. 
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Since I had prepared a statement for presentation at the hearing it occurs to 
ine that it might be worth while to submit this to you for the record of the testi 
mony concerning the lumber industry for what it might be worth. I am also 
wondering if it would be of any value whatsoever to go up there with the hope 
of discussing this matter informally with you and Senator Hill and others of the 
committee. I have a lot of information over the signature of small sawmills 
that see no hope of continuing to operate should the minimum wage be increased 
and I really believe if leaders in Congress realize the possibility of putting small 
tirms out of business that they would be slow in pressing increased wage legisla 
tion at this time that would result in widespread unemployment 

At your convenience I will appreciate hearing from you whether the statement 
that I had intended presenting at the hearing would be acceptable and also if it 
would be possible for me to discuss this matter with you in person at an early 
date. 

With assurances of my esteem, 

Sincerely yours, 
Rosert F. DarkAH, Secretary-Manager. 


STATEMENT BY NORMAN A. BArRTH, ATTORNEY FOR THE J. R. WATKINS Co., 
WINONA, MINN. 


Gentlemen, my name is Norman A. Barth. I reside in Winona, Minn., and am 
an attorney for The J. R. Watkins Co., on whose behalf I am submitting this 
statement in the matter of certain proposed amendments to the Fair Labor 
Standards Act. 

The home office of The J. R. Watkins Co. is in Winona, Minn. It operates two 
manufacturing plants, and has branch offices in 15 cities from coast to coast. 
The company was established in 1868 as a manufacturer and wholesaler of house- 
hold and farm supplies. Included in the line of merchandise are household and 
farm disinfectants, insecticides, fungicides, mineral and vitamin feeding supple- 
ments for livestock and poultry, spices, packaged goods, flavoring extracts, toilet 
preparations, household and veterinary remedies, cleansers, wages and polishes, 
as part of an extensive line developed principally for the farm family. 

The principal activity of this company over a period of 87 years has been the 
manufacture of this merchandise for sale to independent dealers, trading on their 
own account directly to consumers on a farm-to-farm, and house-to-house basis. 
This merchandise is sold f. o. b. our plants or warehouses, and becomes the prop- 
erty, unconditionally, of the dealer upon delivery to the carrier, to deal in or 
dispose of as he sees fit. Dealers to whom the company sells merchandise are 
entirely independent in their business operations, and are free, by agreement and 
in fact, from control by the company in all respects. They fall under the self- 
employed classification in the Sogial Security Act. 

I respectfully submit the following with reference to specific amendments pro- 
posed for the Fair Labor Standard Act, under consideration by this subcommittee : 


A PROPOSAL TO PUT A $6,000 A YEAR FLOOR ON THE ADMINISTRATIVE-EXECUTIVE 
EXEMPTION 


Any amendment of the Fair Labor Standards Act which contains this provision 
would have a very serious effect on our business and be extremely undesirable as 
to both employer and employee, for the following reasons: 

1. In many communities right now compensation of $6,000 or more a year is 
applicable to administrative and executive employees who are well up in the 
ranks. In this class, in fact, are owners and top officials of thousands of small 
businesses. 

2. In our company, applying the exempt status to individuals having com- 
pensation of $6,000 a year would directly affect a number of junior executives, 
supervisors, and foremen who are now exempt under the present limitation of 
$325 a month. We know, by discussion with them, that they would be resentful 
to the extreme of a change which would cause them to lose their exempt status 
and result in their being placed on a time clock. They tell us they value their 
freedom and independence very highly. 

This type of employee is compensated for the job he is trained to perform and 
not necessarily for the number of hours worked during any one weekly period, 
Furthermore, he is now free to work toward his own self-advancement. 
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3. Wage-hour controls often deprive ambitious employees of the opportunity 
to apply themselves over and beyond their asssigned duties. Although such em- 
ployees may, of their own choice, wish to apply themselves to further education 
and self-advancement in their work, they may not do so. 

Any company must apply its overtime rules fairly and impartially as to all 
covered employees. Therefore, under the law, as well as for personnel reasons, 
it must clear its offices, laboratories, and other work areas after scheduled 
hours, regardless of the inclination or ambition of the employee who is anxious 
for self-improvement and advancement. 

4. Salary increases will not follow as the result of the proposed amendment. 
Instead, we will be forced to economic necessity to reorganize our work forces, 
resulting in a return of many of our junior executives, supervisors, and fore- 
men to a time-clock status. We know, from discussions with them, that this will 
be unacceptable to them. Such a reorganization will be stifling to such personal 
incentive as they now have. Our senior executives come from the large group 
of junior executives and administrative employees. The reduction of coverage 
will represent a loss to these employees by a downgrading in their respective 
jobs, and the consequent regimentation imposed by the application of punch 
clock control to present supervisory and administrative personnel. The result- 
ant loss to this company will be a swift and inevitable lowering of morale and 
efficiency that can only cause friction, eventually leading to the replacement of 
normally valuable employees. 

6. We have yet to find a weekly salaried or hourly rated employee who was not 
elated with prospective advancement to exempt administrative-executive status. 
Under the working of this proposed amendment, no such incentive can be 
offered, as the classification of exempt status will be prohibitive to this company. 

The conclusion, therefore, is inescapable, and I respectfully urge that no change 
be made in the administrative-executive exemption in any manner whatsoever. 


PROPOSED AMENDMENTS TO REPEAL OR MODIFY THE OUTSIDE SALESPERSON EXEMPTION 


An outside salesperson is an individual who is compensated on the basis of 
results and not on the amount of time he puts into his own business. Such an 
individual carries on his business entirely away from the premises of the supplier 
from whom he purchases his merchandise. 

As applied to a dealer engaged in the sale of Watkins brand products and other 
articles dealt in hy this company, such an individual buys merchandise from us 
at our wholesale prices and sells it to his own customers, from farm to farm and 
house to house, at retail prices which he determines. He pays all of his own 
expenses, including the cost of operating his equipment, be it a car or truck, 
advertising, insurance, taxes, bad debt and inventory losses he might incur. He 
maintains his own place of business and operates a vehicle which brings a store 
on wheels to the door of his customers. Many such individuals handle other lines 
of merchandise and are not confined exclusively to the sale of lines of merchan- 
dise offered by this company. Who would be responsible under these cireum- 
stances for compliance with a $60 floor? 

Because dealers are thus doing business entirely on their own account, are 
located in all of the various States, free from control by us, free to do business 
with other suppliers of merchandise, we have no conceivable way of determining 
the number of hours each individual may devote to calling upon his customers, 
or the kind of merchandise he is selling. 

The only certain test of such an individual’s value to us is the amount of 
merchandise he buys at wholesale prices. That is governed principally by the 
individual’s own financial goal, his initiative, aptitude for the business and his 
ability to provide regular and dependable service to his own customers. 

Under the Social Security Act and the Unemployment Compensation Act, as 
well as State statutes, such an individual is rated as a self-employed person 
because elements of employment are entirely lacking. There is no control over 
the means and method used by such an individual, he is not required to 
devote any particular time to his business or conform to any fixed hours of 
service, report or be present at certain hours at any particular place, report to 
the company or attend conferences at certain times or places. He is thus free to 
act on his own behalf as he may choose, and there is, accordingly, a complete 
impossibility of establishing the company as an employer. We feel certain if 
the outside salesperson exemption is repealed, the practical difficulties involved 
would make it impossible for this company to continue operating under our 
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present method of doing business. Multifarious litigation, field investigation 
and administrative interpretation and the resultant legal costs in addition to 
the pyramiding of reporting requirements would multiply accounting and 
administrative costs to a prohibitive level. 

To illustrate one of the factors, I will estimate the cost of handling payroll 
records alone. During 1954 we kept payroll information for social-security and 
unemployment taxes for 1,500 persons. We have a staff of eight people who 
spend their full time taking care of the necessary records and, in addition, we 
pay rental on IBM key punch, sorting, and tabulating machines. If the outside 
salesperson exemption is repealed and independent dealers are considered em- 
ployees, the number of employees based on 1954 records would increase from 1,500 
to 6,300. 

Assuming we had the information available to post and record on our records, 
obviously our payroll department would occupy most of our general offices, 
clerical costs would be expanded tremendously by an additional staff of corre- 
spondents, stenographers and clerks who would attempt to get the required 
information from dealers, check them for accuracy, and provide instructions to 
the dealer for the preparation of reports. 

We are already operating on a very close margin due to the highly competitive 
nature of the merchandise we sell, and due to the high cost of securing, main- 
taining, and servicing dealers. 

During the period when there was no positive definition of “employee” in the 
Social Security Act, certain administrative and court decisions were handed down 
interpreting the meaning of “employee” as extending to self-employed retail deal 
ers of our type. We were confronted with administrative hearings in the field 
all over the country and were on the verge of being required to go to court at the 
time positive definitions of the term were adopted for the Unemployment Com- 
pensation and Social Security Acts, based upon the common-law concept of who 
is an employee. 

We know from our own experience how much trouble, prohibitive expense, and 
loss of business will result if the outside salesperson exemption is limited. 

The proposals to make the outside salesperson exemption available only where 
the individual has a compensation of $60 a week will, for the same reasons given 
herein work against the theory that the purpose of these bills is to be helpful 
to those persons not now covered by the act. Our business could not possibly 
operate if a $60 a week minimum had to be paid to thousands of individuals doing 
business on their own account and as to whom we have no way of knowing 
whether time is being given to their own business or not. That factor, added 
to tremendous administrative costs, will put us in an impossible position. 

Instead of providing benefits for independent dealers in Watkins products, 
proposals to eliminate the outside salespersons exemption or to place a $60 a 
week floor on the exemption will destroy the dealer’s present opportunity to 
enjoy an income from a business of his own in direct proportion to his own ambi- 
tion and desire for the better things of life. 

I earnestly recommend for your serious consideration that no change be made 
in the Fair Labor Standards Act which would repeal the outside salesperson 
exemption or put a $60 a week floor on such exemption. 


THE PROPOSAL TO AMEND THE FAIR LABOR STANDARDS ACT BY CLARIFYING THE 
DEFINITION OF “EMPLOYEE” 


I submit that Senate bill 1437 by Senators Capehart and Curtis is good legis- 
lation, for the following reasons: 

A positive definition of the term “employee” has previously been adopted by 
Congress in the Unemployment Compensation Act, and the Social Security Act. 

Courts have handed down decisions under which self-employed persons, rec- 
ognized as such in the above acts have been classified as employees and subject 
to wage and hour requirements. This yardstick, adopted by Wage and Hour, is in- 
consistent with the common-law doctrine established under the Unemployment 
Compensation and Social Security Acts. We are, therefore, left in a state of 
hopeless confusion because of this conflict. 

The same impelling reasons set forth herein with respect to a dealer in Watkins 
products being placed in a perilous position if he loses his self-employed status, 
demand that we go on record to show the great need for a consistent coverage of 
these various acts. 

When the Unemployment Compensation Act and the Social Security Act were 
amended multifarious litigation was stopped and we knew where we stood in 
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applying the law under these acts. It is inconceivable that Congress intended 
that an individual would be an independent contractor under these acts, but an 
“employee” under the wage and hour law. Congress has overwhelmingly in- 
dicated its position on many occasions, that where elements of employment are 
not present, the employer-employee relationship should not be imposed. 

In the vendor-vendee relationship betwegn The J. R. Watkins Co. and the 
Watkins dealer, there is absolutely no possibility for the company to control 
the amount of time a dealer may devote to his own business. There would be no 
way of knowing the accuracy of time reported by a dealer if he were called upon to 
furnish such information. The relationship between this company and the 
dealer contains none of the elements of employment, and no possibility of in- 
jecting such elements, no matter how much the company might want to do so, or 
to exercise control of the number of hours a dealer may devote to his own 
business. It is uneconomic to a disastrous degree to impose on any business 
elements of control to any extent to which it cannot be exercised. 

I urgently recommend approval by the subcommittee of the definition of the 
term “employee” as contained in Senate bill 1487, the adoption of which would 
make the Fair Labor Standards Act consistent with other Federal statutes in the 
social field. 


STATEMENT BY J. M. BEAR, PRESIDENT OF THE WEST VIRGINIA TELEPHONE ASSOCTA- 
TION, REGARDING PROPOSED REyISION FEDERAL MINIMUM WAGE AND Hour LAw 


We believe that in West Virginia the elimination of the present exemption for 
switchboard operators in exchanges of less than 750 stations would result in 
many of the small independent companies being forced out of business. 

There are 41 independent telephone companies operating in West Virginia, 28 
of which are mutual companies, these companies operate approximately 70 ex- 
changes having less than 750 stations, 38 of these exchanges having less than 
250 stations, on a manual basis. 

These exchanges are generally in the rural areas where telephone rates are 
necessarily low on account of the general low income of the people of the sections 
served. 

On account of the sparsely developed areas involved, with farming the principal 
industry, the calling rates in these small exchanges are low, thus resulting in 
frequent spare time to the switchboard operators, and enabling them to perform 
other duties such as sewing, baby-tending and certain types of housework which 
can be managed in close proximity to the switchboard. 

Calls are rarely made after 10 o’clock at night and this enables the operator to 
sleep near the switchboard a night alarm bell being available to waken her in 
“ase a customer calls in, which after this hour is usually an emergency. 

The usual independent company arrangement for central office operation in 
these exchanges, is to have the switchboard located in the residence of the in- 
dividual who operates it, this not only provides for handling the telephone calls 
but permits the operator to assist in the housework. 

These arrangements though somewhat antiquated are essential in many cases 
because the low income of the section served requires minimum telephone operat- 
ing costs. 

Lifting the present exemption from these companies with the application of 
the proposed wage scale now under consideration would force the companies 
operating these 70 exchanges to increase telephone rates from $1.50 per month 
in the larger exchanges to $2.50 or more in the 38 exchanges having 200 or less 
stations in order to pay the increased cost of operators. 

This big increase in rates without any improvement in the grade of service 
would cause a large loss of subscribers forcing a large number of our independ- 
ent companies to discontinue operation. 

Some of the small exchanges are being converted to unattended dial where 
economic conditions permit, but where this is not possible ways must be found 
to continue low cost operation. 


STATEMENT OF BENJAMIN WERNE, COUNSEL, UNITED FRESH FRUIT & VEGETABLE 
ASSSOCIATION 


My name is Benjamin Werne. I am appearing here as counsel for the United 
Fresh Fruit and Vegetable Association, a nonprofit, nonmarketing nationwide 
association of growers, shippers and wholesale distributors of fresh fruits and 
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vegetables. The headquarters of the association are at 777 14th Street NW., 
Washington, D. C. 

My purpose in appearing at these hearings is primarily twofold: first, to urge 
yes, to plead—that the exemptions for agricultural labor written into the original 
Fair Labor Standards Act be continued; second, to suggest that Congress dis 
sipate the dismaying fog of uncertainty and confusion that has attended some 
of the “interpretations’ and “definitions’ issued by the various administrators of 
the act in their attempts to translate legislative intent into practical working 
rules. 


I. NOTHING HAS TRANSPIRED IN THE YEARS SINCE THE ENACTMENT OF THIS MAJOR 
PIECE OF SOCIAL LEGISLATION TO WARRANT ANY CHANGE IN THE AGRICULTURAI 
EXEMPTIONS 


The old arguments are still persuasive. Social legislation, as you are well 
aware, represents a delicate balancing of equities. You must face this question : 
Are employees in agriculture placed at such a disadvantage with respect to 
those in regulated industries that the risk of disrupting our entire farm economy 
must be taken? Is their situation such that farm costs must be pushed skyward, 
With the inevitable chain-reaction effect on farmers, wholesalers, processors, 
marketing groups, and, inevitably, the consumer? 

There were very good reasons why the agricultural exemptions in their varied 
forms were provided in the Fair Labor Standards Act. If wage-hour provisions 
are applied to agricultural operations closely related to the farmers, can the 
farmer escape without being penalized? Increased costs of packing, processing 
and preparing commodities for market, especially in rural areas, must result 
in reducing the price return to the farmers. That was the most important 
reason for the exemptions, coupled with the difficulty of applying hourly limita- 
tions to the processing and handling of seasonal and perishable items. 


1. Operations marked by uncertainty 


Let me review once more the factors which set farming apart from manu 
facturing. One word can blanket the entire range of arguments which you have 
heard and will hear again and again. That word is uncertainty—uncertaint) 


as to production needs, as to sources of labor, as to time needed for harvesting 
crops, as to marketability, as to transportation, as to sales, as to costs. The 
net effect is to make agricultural labor vastly different from the employees of 
industry. 

To understand this difference, consider the time factor, the kind of labor, and 
the hazards involved in producing a crop from the point of seeding to actual 
transportation to market. 

We are not engaged in making machines where a plant is built, equipped, sup 
plies readily obtained, and a weekly output assured to meet a known and de 
veloped market. This is not coal or bricks. The grower must contend with the 
elements, spray and protect the crop, regardless of hours, and then fight wind and 
frost and drought and rain and pests to harvest it. 

We are handling a perishable, which after all has been done, may or may not 
sell for the costs in it—but it must be sold for what it will bring and sold with 
speed to avoid deterioration. For example, a peach crop is unfit to pick today, 
ready tomorrow, and, if a rain comes, may be on the ground and worthless the 
day after, completely destroyed. The financial return to the grower, for perhaps 
5 years’ investment of capital and labor in bringing the trees into production, 
rests entirely on getting the crop harvested, packed, marketed, and transported 
on time—and that time is short. The labor supply at country points may be 
scant and the price the grower receives in return for his labor is not high. 

Take the case of an apple crop. The Baldwin variety in New York bears 
a crop every 2 years, under good conditions, not allowing for any loss of crop 
due to a freeze or some other factor. A grower has a chance to harvest and 
make 15 sales from a tree in a bearing life of 39 years. The tree may take 5 to 
5 additional years to come into bearing before any crop is obtained. 


<. Hand labor and long hours are essential 


Hand labor is essential for fruit and vegetable production and handling. 
Apples, pears, citrus fruits, and berries bruse easily and may be ruined if 
roughly handied. This is also true of vegetables to a degree, especially when 
processing and packing them for market. No suitable machine has been de- 
veloped to do the job. A large amount of manual labor is also essential because 
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the time in which a crop is fit for harvest is limited. The critical time for pack- 
ing peaches and other soft fruit may be 1, 2, or 3 days. If the number of people 
available is limited, and the time in which to gather the crop is short, the only 
way out is to work as many hours as may be needed to save the food. 

The growing, harvesting, and preparation of fruits and vegetables is also neces- 
sarily a long-hours industry, for employers as well as employees. These com- 
modities must be harvested, shipped, sold, and consumed when they are ripe. 
Nature controls the ripening. It is not something that can be arranged for the 
convenience of the people involved. Starting with Florida products in the 
winter, the growing and marketing season advances north and west. At one 
season the rush is in Florida for the vegetables. Georgia peaches or water- 
melons are the reason for another period of intensive activity. Peaks follow one 
upon the other, often overlapping. This accounts, too, for the continuing prob- 
lem of shortage of labor at the right place at the right time. Finally, there is 
heavy local production in the Northern States. The wholesale distributor must 
take care of supplies when they arrive, which is every hour of the day and night. 
These products must be harvested when they are ready, not when you are ready. 
Long hours just cannot be avoided under these circumstances. The industry 
could not remain solvent on the basis of the 40-hour week plus overtime that 
prevails in manufacturing. 

Turn for a moment to the problems of potato growers and shed operators. 
Because of lack of storage space, growers haul their potatoes in directly from 
the fields to the sheds. Long hours are worked to get the crop in. During the 
times of heavy movement, sheds may be open often in excess of 12 hours per 
day. Itis a matter of extreme importance to growers to utilize every available 
hour of good weather to get their potatoes out of the ground and haul them 
to the sheds so as to protect them from the hazards of rainy weather and other 
factors that may result in damage. Hours at the sheds have, therefore, been 
adjusted to meet these requirements. 

The manager of such a shed is located in some instances several miles from 
the head office. There is no method by which he can be supervised and his actual 
hours determined. He exercises his own discretion as to when he should open 
and close. If a customer comes, he takes care of him. He is interested in the 
success of his operation and wants to be in position to take in every load that is 
tendered by his customers. The business is highly competitive, so he is just as 
willing to take a load at 7 o’clock in the evening as in the middle of the day. 
It is very important that he does not keep hours in the industrial sense or try to 
adhere to a rigid schedule for opening and closing. It is apparent that his situa- 
tion is entirely different from that of an industrial employee who works in a 
plant and is busy during a set working period at a machine or bench. 


3. Costs cannot be passed on 


Some people accept the fact that the costs of growing a crop—spraying, fer- 
tilizing, tillage—must be paid for by the grower. It is difficult to make them 
understand that the crop has no value on the farm and that the only chance for 
the grower to get a return depends on his ability to find a market and a price 
at that market in excess of the cost of growing and preparing the crop and 
placing it at the market for sale. 

All of the costs and charges of packing, packaging, washing, grading, con- 
servation, putting the commodities on board some transportation agency for 
shipment to market, come squarely out of the pocket of the grower. They can- 
not be passed on to the consumer. This is axiomatic. 

It is practically impossible to measure costs and plan sales as can be done in 
industry, where costs are largely fixed and the markets fairly planned. The 
uncertainty of intake is another headache. The growers’ returns may not be 
known until the end of the season, after all sales are made. Agriculture would 
not be in its present plight if that were not the situation. The farmer has had 
to pay rising prices while his return was declining. Perishable products have 
to be sold for what they will bring. If it were otherwise, some perishables 
would not be sold in markets year after year at barely enough to pay freight 
charges. Anyone who is interested in handling these commodities is quite 
familiar with the situation. 


4. Spiraling costs are a threat 


Along with the attack on the exemptions must he considered the proposals for 
increasing the minimum wage. As we have noted, farm costs are now on an 
upward swing. To threaten the farmer with still further cost increases by 
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catching him up in a spiraling wage curve would be to threaten the entire farm 
economy. The minimum goes up to 90 cents now, to $1 or $1.25 in a year, and so 
on. Where do we stop? An increase in the statutory minimum would not be 
restricted to a simple increase in minimum wages, as you gentlemen well know. 

When you increase the wage paid to the most inexperienced, least skilled and 
comparatively least productive class of workers, there is bound to be a demand 
for corresponding increases by more experienced, more productive and more 
skilled workers. By reason of that very experience and skill, the demand 
and rightly so—that a premium above the rates paid to the unskilled be main- 
tained. Thus, the process of boosting wages spirals up through the entire range 
of employees, not stopping at those who are not directly affected by the law. 

Such a general increase results in higher costs of production. Where these 
can be passed along to the consumer, that is done—with the prospect of a new 
inflationary push to the already high cost of living. Where the cost increases 
cannot be passed along. as we have seen is often the case with farmers and 
other agricultural employers, the effect is to depress living Standards. One 
segment of the economy benefits, in the short run at least, only at the expense 
of another segment. Eventually, we all go down together. 

Even though the exemptions are unchanged, do not forget that farmers com- 
pete with industry in obtaining labor. If minimum wage rates, particularly 
in industries closely related to agriculture or in the areas of agricultural pro- 
duction, are steadily increased, many farmers are inevitably forced to pay 
higher rates to farm labor. Farm prices and labor costs are thrown out of 
balance, But when farm prices go up, there is no guaranty in a free market 
that the higher prices will be paid. 

The grower of perishable fruits and vegetables, like the rest of our farmers, is 
caught in a cost-price squeeze, Costs are already too high. Desirable as are the 
social and other advantages that might accrue to some individuals if the 
exemptions for agricultural laborers were obliterated or watered down, the 
effect on farm and food costs would be devastating. Agriculture is an essential 
social and other advantages that might accrue to some individuals if the 
safegnard the well-being of that minority. 


Il. THE LAW LEAVES SO MANY PROBLEMS TO BE RESOLVED BY THE ADMINISTRATOR 
THAT AN EMPLOYER CAN GET NO CLUE AS TO HIS STANDING UNDER THE STATUTE 
SIMPLY BY READING THE ACT ITSELF 


Much difficulty has arisen because of the unusual powers granted to the Admin- 
istrator. Many of them are legislative in character. The law should be so 
framed that coverage can be clearly ascertained from its terms and the exemp- 
tions should be set forth in the act without leaving it to the Administrator to 
create exemptions by definition. 


5. Artificial distinctions created, 


In administration of the act, it seems clear that every effort has been made 
to extend coverage to every possible individual by hairline distinctin and 
strained construction of the language. Ridiculous and artificial distinctions have 
been made; words have been defined contrary to the usual and customary sense 
in which they have been understood in the industry involved. Some of the em- 
ployees in an establishment are exempt while others in the same establishment 
are held to be covered. An employee may be exempt one week and covered the 
next. The rule is well settled, according to the courts, that an exemption cannot 
be had under the act unless the employee’s entire workweek is spent in the 
exempted activity. “In other words,” as one district court noted in Wyatt v. 
Holtville Alfalfa Mills (and the cases cited therein), “if, during any workweek 
an employee performs work some of which is exempt under the section and some 
of which is not exempt, the exemption does not apply to him during such a 
workweek.” Similarly, a business may be classed as retail one day and wholesale 
the next. 


6. “‘Area of production” definition discriminatory 

Very much in point is the matter of defining the “area of production.” Do 
you realize that in the 17 years that have passed since the passage of this law 
there has never been a valid definition of that phrase, acceptable to the courts? 

When the original act was being drafted, there was almost unanimous agree- 
ment in boht Houses of Congress that agricultural labor should be exempt from 
the law's provisions. One Senator wanted an exemption for the small apple- 
growers of his State; another sought to protect small tobacco growers and ware- 
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housemen. Section 13 (a) was evolved to meet all these demands, granting 
an exemption under the area-of-production concept. 

Overtime and minimum wage exemptions are provided in section 183 (a) (10) 
for employees engaged within the area of production in (1) handling, packing, 
storing, ginning, compressing, pasteurizing, drying, preparing in their raw or 
natural state, or canning of agricultural or horticultural commodities for 
market; or (2) making cheese or butter or other dairy products. Authority 
to define this phrase, for the purpose of this section and also the limited 
exemption in section 7 (c). lies with the Administrator. 

In 1944, the first definition, based on the number of employees in an establish- 
ment, was declared invalid by the United States Supreme Court (Addison y. 
Holly Hill Fruit Products), Considering the legislative history of the act, the 
Court noted that employment in agriculture was meant to be the most far-reach- 
ing exemption in the act, and closely related to it was the area of production 
exemption covering workers engaged in processes for the marketing of agricul- 
tural products doing their work in close proximity to the sources of the products 
A new definition was required by the Court. Two and one-half years pass d 
before a new definition was even issued. Being deprived by the decision of the 
Supreme Court of the use of the number of employees in the plant as a facto: 
in a definition of area of production, the matter of writing the definition turned 
out to be a difiicult one. By using the number of employees as criterion for the 
exemption, the Administrator was able to exempt the smaller plants thus carry 
out what he considered to be the intention of Congress in the original act. After 
the decision of the Supreme Court in the Holly Hill case, he wrote a complicated 
definition, turning on the following questions : 

“1. Is the establishment located in the open country or in a rural community? 

“2. Was 95 percent of the commodities used during the preceding calendar 
month received from normal rural sources of supply located not more than speci- 
fied air-line distances from the establishment ?” 

“Open country or rural community” has been defined to exclude towns larger 
than 2,500 population, or areas within stated distances from towns of certain 
sizes. Airline distances that have been set vary from 10 to 50 miles. The texts 
of the definitions are as follows: 

“Sec. 586.1 Area of production as used in section 7 (c) of the Fair Labor 
Standards Act. 

“(a) An employer shall be regarded as engaged in the first processing of any 
agricultural or h  rticultural commodity (other than Puerto Rican leaf tobaces) 
during seasonal operations with the area of production within the meaning of 
section 7 (c) if he is so engaged in an establishment which is located in the 
open country or in a rural community and in which such first processing is 
performed on commodities 95 percent of which comes from normal rural sources 
of supply located not more than the following air-line distances from the estab- 
lishment: (1) With respect to grain, soybeans, eggs or tobacco—50 miles; (2) 
with respect to any other agricultural or horticultural commodities—20 miles. 

(b) For the purposes of this regulation: (1) Open country or rural commu- 
nity shall not include any city, town, or urban place of 2,500 or greater population 
or any area within 1 air-line mile of any city, town, or urban place with a popula- 
tion of 2,500 up to but not including 50,000: or 3 air-line miles of any city, 
town, or urban place with a population of 50,000 up to but not including 500,000 ; 
or 5 air-line miles of any city with a population of 500,000 or greater according 
to the latest available United States census. 

(2) The commodities shall be considered to come from normal rural sources 
of supply within the specified distances from the establishment if they are re- 
ceived (i) from farms within such specified distances, or (ii) from farm assem- 
blers or other establishments through which the commmodity customarily moves, 
which are within such specified distances and located in the open country or in 
rural community, or (iii) from farm assemblers or other establishments not 
located in the open country or in a rural community provided it can be demon- 
strated that the commodities were produced on farms within such specified 
distances, 

(3) The period for determining whether 95 percent of the agricultural or 
horticultural commodities are received from normal rural sources of supply 
shall be the last preceding calendar month in which operations were carried 
on for 2 workweeks or more, except that until such time as an establishment 


has operated for such a calendar month the period shall be the time during which 
it has been in operation. 
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(4) The percentage of commodities received from normal rural sources of sup 
ply within the specified distances shall be determined by weight, volume, or other 
physical unit of measure, except that dollar value shall be used if different 
commodities received in the establishment are customarily measured in physical 
units that are not comparable. 

Sec. 536.2. Area of production as used in section 18 (a) (10) of the 
Labor Standards Act. 

“(a) An individual shall be regarded as employed in the area of produe- 
tion within the meaning of section 13 (a) (10) in handling, packing, storing, 
ginning, compressing, pasteurizing, drying, preparing in their raw or natural 
state, or canning of agricultural or horticultural commodities for market, or in 
making cheese or butter or other dairy products. 

(1) If the establishment where he is employed is located in the open country 
or in a rural community and 95 percent of the commodities on which such 
operations are performed by the establishment come from normal rural sources 
of supply located not more than the following air-line distances from the es- 
tablishment: (i) with respect to the ginning of cotton—10 
respect to operations on fresh fruits and vegetables—15 miles; (iii) with respect 
to the storing of cotton an. any operations on commodities not otherwise specified 
in this subsection—20 mi'es; (iv) with respect to the compressing and compress- 
warehousing of cotton, and operations on tobacco (other than Puerto Rican leaf 
tobacco), grain, soybeans, poultry, or eggs—50 miles. 

“Then follows in practically the same language the distances and definitions as 
above provided in connection with section 18 (a) (10).” 

For more than a year, extensive hearings were held at which interested 
groups were invited to testify before this definition was promulgated. There 
was repeated and undisputed testimony that any definition based on a population 
factor would be discriminatory, unfair, and not based on a sound distinction 
as recognized in the act or in the Supreme Court decision. Nevertheless, this 
factor was used. 

This has had many confusing and contradictory and artificial results. An 
establishment (such as a grain elevator) in a town of 2,500 is treated differently 
than one located in a town of 300 although there are in all respects similar as 
to the kind of business transacted, character of employment, wages and hours. 
They may even be in direct competition—and surely are in indirect competition. 

If an operator happens to take in a few truckloads of grain from an area 
beyond 50 miles, then during that time he is under the act. Employees can be 
exempt during one period and not exempt at another time, because the Admin- 
istrator has held that an exemption can be one had during one week and lost 
the next. 

Not long after the definition was published, at hearings held 7 years ago 
before a subcommittee of the Senate Committee on Labor and Public Welfare, 
the Administrator himself indicated his dissatisfaction with the definition, as 
follows: . 

“In concluding this explanation of the considerations entcring into the defini- 
tion of the area of production, I want to make it clear that I am far from 
satisfied with the definition since employers engaged in the same activities and 
employees engaged in the same type of work will have unequal rights and 
obligations under the act. Such results are unfortunately unavoidable since 
they arise from the language and theory of this section of the statute itself. In 
drafting the sections of the act dealing with area of production, Congress did 
not define the exact scope of the exemption, and delegated the task of defining 
it to the Administrator. It is clear that Congress intended to exempt only those 
establishments performing the specified operations within the area of produc- 
tion, while leaving within the scope of the minimum wage and overtime pro- 
visions of the act those establishments performing the same operations outside 
of the area of production, and consequently that some economic discrimination 
as between establishments within the exemption and those outside of it was 
also within the intent of Congress. I am frank to say that this economic 
discrimination leading only to competitive inequalities is not only administra- 
tively very difficult but basically unfair and seems to me unsound public policy. 
Since the previous definition which to a considerable degree minimized these 
inequalities has been held invalid it is obvious that the only satisfactory solution 
is a legislative revision of sections 7 (c) and 13 (a) (1) of the act. I have 
elsewhere indicated my views of this and I hope the Congress will take quick 


Fair 


miles; (ii) with 
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action. In the meantime I can only de my immediate duty in carrying out 
conscientiously to the best of my ability the mandate laid upon me by the 
Congress.” 


n 


7. Courts have attacked new definition 

Nor are the courts completely satisfied with this latest effort at defining this 
phrase. The population portion of the test was ruled invalid by the United 
States Court oi Appeals for the Fifth Circuit in 1954 (Jenkins v. Durkin). 
The judges referred to and fully agreed with the reasons offered by dissenting 
Judge Pickett in a case heard by the Court of Appeals for the Tenth Circuit in 
1952. The opinion is worth quoting: 

“In determining the invalidity of that part of the regulating relating to the 
number of employees the Supreme Court, in the Addison case, stated that ‘Con- 
gress did not leave it to the Administrator to decide whether within geo- 
graphic bounds defined by him the act further permits discrimination between 
establishment and establishment based upon the number of employees.’ The 
court continued that Congress ‘restricted the Administrator to the drawing of 
geographic lines, even though he may take into account all relevant economic 
factors in the choice of areas open to him, the regulations which made dis- 
criminations within the area defined by applying the exemption only to plants 
with less than seven employees are ultra vires.’ From this it seems rather clear 
to me that the Administrator could take into consideration ‘all the relevant 
economic factors’ necessary to determine the geographic lines of the area of 
production and the act granted him no other power of authority. The Admin- 
istrator must restrict his acts to those which are authorized by the statute. 

“When reasonable geographic lines of the area of production are established, 
then under the plain language of the act the exemption is effective within that 
area. The rationale of the Addison case seems to me to be clearly to this effect. 
I can see no difference between a provision of a regulation excluding plants 
because of the number of employees and a provision excluding plants located 
within or near a city or town having a population of 2,500 or more if it is within 
the geographic lines established, and there is no sound reason for any distinction. 
Generally the population of a city or town has no reasonable relation to the 
question of whether a plant is located within an area of production. The pur- 
pose of the act was to grant an exemption which was thought to be helpful to 
the farmers and horticulturists, and it was not intended that the statutory 
exemption should be made ineffective or completely destroyed by regulation.” 

Last year, in another case (Lovvorn y. Miller) the same court of appeals 
ruled that the definition was invalid because it excluded from the area of pro- 
duction any establishment located in towns in excess of 2,500 population. There, 
the court said: 

“The statute by giving to the Administrator the authority and duty to define 
the ‘area of production’ contemplates that the area will be delimited; but here 
we must determine whether, after having fixed the boundaries of the area of 
production, the Administrator may proceed further and exclude from the ex- 
emption establishments located within the geographic boundaries because of the 
existence of other conditions. We do not think so. When reasonable geographic 
lines of the area of production have been established, the act makes the exemp- 
tion effective within that area. Because of the close analogy between the regula- 
tion which limited the number of employees in a plant, declared invalid in the 
Holly Hill case, and the regulation with which we are concerned, which excludes 
establishments located within a town having 2,500 or more population, we hold 
the latter definition invalid.” 

To avoid much of the difficulty that has resulted from the strained and unusual 
constructions that have been placed upon the language in the act, considera- 
tion should be given to writing into the law a provision that the language and 
terms of the act, except as they are defined in the act itself, should be construed 
in accordance with the custom and usage prevailing in the trade or business to 
which those terms related. Also, exemptions should be fixed on the basis of the 
pattern of an employee’s principal activities, eliminating the shifting back and 
forth that takes place in some instances. 


Surely, it is time for Congress to put an end to this uncertainty, and to legisla- 
tion by administrative edict. 
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lll. THE PROBLEMS OF KEEPING THE REQUIRED RECORDS AND COMPUTING REGULAR 
RATES OF PAY WOULD REPRESENT INSURMOUNTABLE DIFFICULTIES 


Every employer must maintain and preserve payroll or other records contain- 
ing certain information and data with respect to each and every employee to 
whom the minimum wage and 40-hour-week overtime provisions apply. Twelve 
such items are spelled out in the official regulations of the Wage and Hour Divi- 
sion, as follows in part: 

“(1) Name in full, and on the same record, the employee's identifying symbol 
or number if such is used in place of name on any time, work, or payroll 
records, 

“(2) Home address. 

“(3) Date of birth if under 19. 

“(4) Occupation in which employed. 

“(5) Time of day and day of week on which the employee’s workweek be- 
gins. 

“(6) (i) Regular hourly rate of pay for any week when overtime is worked 
and overtime excess compensation is due under section 7 (a) of the act, (ii) 
basis on Which wages are paid (such as ‘90-cent hour,’ ‘$7 day,’ ‘$40 week’), and 
(iii) the amount and nature of each payment which, pursuant to section 7 (d) 
of the act, is excluded from the ‘regular rate’ (these records may be in the 
form of vouchers or other payment data). 

“(7) Hours worked each workday and total hours worked each workweek 
(for purposes of this section, a ‘workday’ shall be any consecutive 24 hours). 

“(8) Total daily or weekly straight-time earnings or wages; that is, the 
total earnings or wages due for hours worked during the workday or work- 
week, including all earnings or wages due during any overtime worked, but 
exclusive of overtime excess compensation. 

“(9) Total overtime excess compensation for the workweek; that is, the 
excess compensation for overtime worked which amount is over and above all 
straight-time earnings or wages also earned during overtime worked. 

*(10) Total additions to or deductions from wages paid each pay period. 
Every employer making additions to or deductions from wages shall also main- 
tain, in individual employee accounts, a record of the dates, amounts, and nDa- 
ture of the items which make up the total additions and deductions. 

(11) Total wages paid each pay period. 

(12) Date of payment and the pay period covered by payment.” 

In addition, payroll records and written individual contracts, or agreements 
must be preserved for 3 years. What are referred to as supplementary 
basic records must be preserved for a period of at least 2 years, including (1) 
basic employment and earnings records, (2) wage-rate tables, (38) work-time 
schedules, as well as order, shipping, and billing records, and records of addi- 
tions to or deductions from wages paid. 

Are the farmer, the applegrower, the potato planter to be asked to assume the 
time and cost burden of trying to establish and maintain such records for their 
shifting labor force? Is it possible and practical for them to do so, with the 
best will in the world? To cloud the picture still further, remember that the 
farmer and grower make substantial changes from 1 year to the next in crop 
acreage, reflected in fluctuating labor requirements. Part of the time the farmer 
and his employees would be covered by the regulations, part of the time they 
would not. 

Family groups often perform this work, being paid as a unit. But some mem- 
bers of the group may work an hour or two in the morning and the same that 
evening, while others put in a full day. This system would be impossible if there 
were coverage under the wage-hour law, necessitating fantastically complex and 
complicated records. 

There would also have to be records of the kind, amount, and estimated value 
of items often furnished to farmworkers aside from their money wages—lodg- 
ing in camps, food, water, transportation, fuel. These would have to be evalu- 
ated and counted in determining compliance with minimum-wage provisions 
and in fixing a regular rate for overtime purposes. 

Equity on the farm dictates a piecework basis for payment in most instances. 
These rates vary from place to place and from crop to crop, and also differ 
according to whether it is first picking or last picking. Skill, speed, and ambi- 
tion pay off in higher earnings. What will happen to the farmer’s costs when 
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piece rates must be set so that even the slowest and least productive worker will 
be able to earn the specified minimum wage? If piece rates are not to be raised 
to prohibitive levels, some form of supplemental payment would have to be 
arranged, a payment that would represent wages for work not done. Doesn't 
this form of wage guaranty invite the employee to take it easy on the job? 

All of these complicating factors, and many others that would take too long 
to recite, provide further evidence of the wisdom of the legislators who drafted 
the original act in providing agricultural exemptions. 

For all the reasons that have been explored in this brief presentation, it is 
earnestly recommended that the agricultural exemptions in the Fair Labor 
Standards Act be retained to avoid imperiling the economic position of farmers 
und allied employers. It is further recommended that Congress take a hand 
to dispel the confusion and discrimination that have attended the administration 
of the act. 


Senator McNamara. The hearing is adjourned. 
(Thereupon, at 3:20 p. m. the subcommittee adjourned. ) 
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